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President's Page 

H 
avlng received the re~ults of the 
follow-up survey wilh rt!spect to 
the (orn,atlon of a captlvo In-

surance company, the Alabama State Bar 
Board o( Commissioners al Its December 
18 moQtf ng voled to Issue a letter to the 
bnr asking for Individual contributions of 
$125. This would be used for start-up 
costs of a captive insurance company 
should the response Indicate sufficient 
interest, support and enlhusic1sm among HARRIS 
the bar for a captive. 'rhe commission 
recognized the many, many hours and 
hard work by Henry Henzel and the Insurance Progn:1m~ 
Committee and muc:h effort on the part of my predecessor, 
BIii Scruggs. 

I urge your 1·cspo11sc to this effort. A captive lnsurancf! 
company should stablllze the lawyers' malpractice Insur­
ance market nnd provide o readily ovailable source of In· 
surance In the event of another crisis such as we experl• 
enced in 1986. It cannot be projected that the (ormolio,, 
of a captive will result in a reductfon in premiums. 

I am pleased to reporl th1.11 rormer Governor Albert 
Brewer has agreed lo head the Action Croup on Post-Con· 
victlon Capital l<epresentatlon. 'rhe need to make coun­
sel available al earl fer stages in cases involving death row 
lnmatl'.ls and a system 10 provide assistance and expertise 
to appolntc:d counsel In those cases ls a critical one in 
Alabama, and 11 must be dealt with in a poshlve manner. 
I urge ;ill of you to give Governor Brewer and his action 
group your advice and support. 

The Action Group on Professionalism is also in place 
and Is chaired by Pre~ldent-elect G11ry Huckaby. The gmup 
was formed to help answer expressions by many of a desire 

10 recapture 1he mutual re$pect, civility 
and courlesy consistent wilh our noble 
profes$ion. There are many dl!flnitions of 
professlonaJlsm, but among tho Ingredi­
ents are competency, Integrity and cour­
lf!Sy. This blue-ribbon panel has boM 
asked to develop a working definition of 
professionalism and then focus on mak­
ing practical recommendations of steps 
to be taken by the bar, the law schools 
and the judiciary to infuse meaning into 
that definition. They have been r1sked ol­
so to include suggestions on what should 

be done to ensure thilt the t1ctions recommended wi ll be 
ongoing and achieve permanence. It Is anticipated their 
work product wl II include something appropriate for pub· 
llcatlon In The Alabama Lawyer. 

Recently, I had the privilege of attending Arden !·louse 
Ill, tho third national conference on continuing legal edu­
cation since 1960. The conference was sponsored Jointly 
by the American Bar Association and the American Law 
Institute. During those meetings, I learned of mony prob­
lems with CLE In other parts of the country and come away 
with a strong realization of the many benefits or our man· 
rlatory continuing legal education program. We clearly are 
doing a better job than most in delivering o variety of qual• 
ity programs to lawyers throughout the stt1te. 

I again urge local bars to keep the state bar Informed of 
your actlvilles and work with Tom King, Jr., and the Com­
mllt<lO on Local Bar Actlvltl~ and S<!rvice$. Tom's C(irnmlt­
tee has been very active and wishes 10 stimulate the ex­
change of Ideas among the various local bars for the con­
tinued improvemeni of our profession. The committee also 
will help provide information on the IOLTA program. • 

JanuMy 1988 



Executive Director's 

Thanks 

R
ecently, I had the opportunity to 
visit with two of our very active 
local bars. Tracy Daniel, our 

IOL TA admlnlstrc1tor, travelled with me 
to the Russell and Madison county bar 
meetings. We appreciated the hospital­
ity extended us and left both meetings 
with a sense that our visits were bene­
ficial to a better undersrandlng of current 
bar activities generally and, mol't! specif· 
lcally, a better understanding of our 
IOLTA Initiative. We since have received 
our first Interest chec;k from an Ozl'lrk ac• 
count; Interest earned on one account (or 
one month was $91.04. I am excited 
about the potential of this program in 
Alabama. 

Governor Brewer continues to serve 
Albert 13rewer, to me, represents the 

very best In publlc service. My admira­
tion for him as governor preceded my 
knowing him as a friend. He has exhlb· 
lted a quality of genuine cMing through­
out his public and private life, and this 
makes him speclol to mo. I was not s11r­
prised when he recently accepted Presi­
dent Harris' challenge to head our bar's 
effort to meet the g•owing problM'IS we 
and our courts face In providing constltu· 
tionally guaranteed representation to 
those Individuals under sentence of 
death In our state penal system. Our 
neighboring states of Florida and Geor­
gia are slgnlflcM tly ahead of us In their 
efforts to denl with this problem, l?ut I 

The Alabama Lawyer 

.1m confident with his leadership and the 
support of the other 1;1ctlon ijroup mem· 
bcrs our profession's responsibilities will 
be fulfilled In a manner In which we can 
oll t.ike pride. Though honored with high 
office time and again, Albert Brewer re­
mains a lawyer who continue~ to meet 
his profession;il responsibility. Thanks, 
Governor. 

Client Security Fund statements 
During 1he month of Januory 1988, 

ovory mombur of the Alabamr1 St,1te Bar 
wi ll receive an Initial statement for the 
first $2S contribution to the Client 
Security Fund. Under the rules establi~h· 
Ing the fund, each member I~ required 
to contribute up to $100 over a four-year 
period. It ls anticip.:ited and certainly 
hoped the entire assessment will not be 
net'Cled to insure fund stabili ty. 

Sovoral lawyers already hove remlued 
checks for 1he f1,1II amount, but their 
checks have been returned wilh o re­
quest that only a single $25 insrnllment 
be remitted ot the tlrrle thu stalemant~ ;ire 
sent. This will greatly fael lltato our re­
cordkeeplng. Firms can remit a single 
check for all lawyers In the Orm, but wl! 
ask that 1he individual statcmenb or all 
IJwye~ covered by such check be re­
turned with it. Please wait to receive 
your ~tatement before remitting the 
amoun1 due. 

Acapulco in April 
Two years ago, we offered the mem-

Report 

HAMNER 

bership a CLE opportunity In Bermuda. 
The trip and the seminar were .in unqual­
lfled success. Since then, we have been 
encouraged to ''do ;mother one." With 
the splendid help of Janelle Marsh at the 
AlabJma Bar lnstilute (or CLE. a One pro­
gram has bean arranged for c.irly April 
1988. 

Our group wi ll dcpan Birmingham on 
Thursday, April 7, for Acapulco, Mexico. 
The seminar sessions wlll be conducted 
by Mexiai n practitioners on Friday and 
Saturday mornings. These seminars wlll 
be followed by a Dutch 1rcut luncheon 
with the presenters. Sunday Is a free day 
and the return travel d01e wlll be Mon­
day, April 11. The American Airline 
schedule requires a change of planes at 
the Dallas-Fort Worth International 
Airport. 

Reglslrallon (onns will bo mall!!d soon. 
The seminar will meet tax deductible 
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criterio, and 1he registration ree will in• 
elude the costs of t1I rfare, trnnsfer~, lodg­
ing (single or double occupancy), hotel 
taxe5 and gra1uilles. No meals are In­
cluded, bul a continental b(eakfast wi ll 
be servl:!d tn the seminar rooms 011 Fri­
day and Saturday. A lawyer-spouse sup. 
plement likewise will be deductible; 
however, the nonlawyer-spouse supple­
ment, including olrfnre, transfers and 
gratliities, wi 11 not. 

We have 40 rooms at the Acapulco 
Princess and 80 seats reserved on the 
flight. Naturally, these will be filled on 
a first-come, first-served bAsis. If reserva­
lions are fi lled sufficiently in advance of 
dose-our dates wllh both the airline and 
tho hotel, we wlll attempt to secure addi­
tional resorvatlor1s. Act promptly whc:rn 
your reservation request form Is rec<llvoo. 

MCLE tran scripts 
By now you have received your MCLE 

transcript for 1987. This is another advan­
tage of our computerization effort and it 
affords yo~,, the member, a new meilsure 
of convenience in milking your annut1I 
report. Special 1hanks are due to Mary 
Lyn Pike, Diane W<!ldon and Margaret 
Boone for rhls advanccm,ent. 

Insurance captive survey 
By the time you re;;id this, il final deci­

sion probably wil l have been made re­
sarding 11 captive lnsun'tnce rn~hanisrn 
for Alabama lawyer.;. Recent survey re­
su It~ are being analyzed by our 
con.!iuhar,ts. 

Approximately 73 percent of those re­
sponding Indicated support for rhls un­
dertaking. Unfortunntely, the total re• 
sponses number slightly over 2,000, The 
eslimated number of likely particlpanl~ 
was over 4,600. II is hoped many of those 
who did nor respond would Pilrticlpate. 

The need for such an undertaklna be­
c.:Oml!s more app.irenl as I watch every 
curroni carrier In Alabama make new fil• 
lngs with our stale Insurance deportment 
which essentially strip their existing 
policies without any concurrent rnte re­
ductions. I want to reilerate c:onSeMJlive 
estin1atei, indic:11te 1ha1 ~ caplrallz.:ulon 
level of $2,500,000 to $3,000,000 will be 
required before any policios ca,1 be 
wrlnen. 

'fwo former presidents 
The recent deaths of John Adams of 

Grove HIii and Douglas Ar.in! of Birm­
irigham cm1ses one to reflect on their 

contributions to our profession. Both 
conlinued to practice well Into their final 
year. In rt:iVil:!Wlng bar records, one Is Im­
pressed with rhc visionary leadership 
they exhibited. Comparing our bar with 
other state bars, I am grateful for the 
soundness of the decisions they and our 
early leaders, as well ilS I heir successors, 
have made through the )1lars. We simply 
do nol have th!:! problems which other 
bars seem to experiencu. 

lronlCc1lly1 we were In lhe process of 
coMlrming an observation o( the Amer· 
le.an Bar Association's Division of Bar Ser• 
vices that Mr. Arant likely was the na­
tion's senior state bar president in point 
of service. He served as our president 
during the 1936-37 bar yeilr. 

Mr. Arant never ce11sed to serve. Our 
more recenl presidents regularly sought 
his counsel and le,idershlp. Ukowlse, tho 
legal legacle~ which have been le(l by 
Mr. Adams also have benefited our bar 
far bl!yOnd his 1945-46 tenure as the Ala­
bama State Bar presldenl. With the death 
of these two distinguished lawyers and 
former presidents of the association, John 
A. Caddell of Decatur, Alabama, be­
comes the most senior fornier prasldont 
of the Alabam;i State Bar. • 

Reginald T. Hamner 

Notice of Election 
No1lce b given herewith fJLlrsuant to 

the Alabama State Br1r Rvles Govi:tnlng 
Election of President-elect and Commis­
sioner for 7988. 

President,elect 
The Alabama State Bar will elect a 

president-elect In 1988 to assume the 
presiden cy of the bar in July 1989. Any 
candidate must be a mernbP.r in good 
standing on March 1, 1988. Petitions 
nominating J candlda1e mu5t be;ir the 
signature o( 25 mon,bcrs In good stnnd­
lng of the Alabama State Bar and be re­
ceived by the \ecretary of the state bar 
on or before M.irch 1, 1988. Any candi­
date for thi$ office illso mus1 submit with 
the nominating petition a black and 
white pfiotograph and biogr«phical clota 
to be published in the May AlabamJ 
Litwycr. 
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Bollots will be malled between Moy 15 
nnd June I ond must be received al state 
bi,ir htwdquarters by 5 p.m, on July 19, 
1988. 

Commlssoners 
Bar commissioners wll l bo oloc1ecl by 

those lawyers with 1heir prlncfpal ofnces 
in the following circuits: 2nd; 4th; 6th­
PlacP. #2; 9th; 10th-Places #1, 2, 5 and 
8; 12th; 13th-Pince #2; 15th-Place lt2; 
16th; 20th; 23rd-Place #2; 24th; 27th; 
29th; 38th; 11nd 391h. Addition11I com­
missioner~ will be t:!lected in these cir­
cults lo, cdCh 300 ll'lembers of the slate 
bor with principal offices therein. The 
new commissioner positions will be 
determined by a census on March 1, 
1988, ond Vi.lcancles certified by the sec­
retill'Y on March 15, 1988, 

The terms of any incumbent cornmis, 
slone1s arc retoined. 

All Slibsequent terms will be for three 
years. 

Nominations may be made by petition 
bearing the signature~ of five members 
In good standing with prlnclpal office~ 
in the circuit In whi ch lhe election wi ll 
be held or by ihe candidate's written de­
claration of candidacy. Either must be re­
ceived by the secretory no later than 5 
p,m, on the last Friday in April (April 29, 
1988). 

Ballots will be prepared ;ind malled to 
members between May 15 and June 1, 
1988. Ballots must be voted and returned 
by 5 p.m. on the second Tuesday In June 
(June 14, 1988) 10 stat<! bar headquar­
ters. • 

January 1'!)88 



From the Office of General Counsel 

Handling Client Funds in the IOLTA Era 

by Alex W. JMkson 
Assistant C1meral Counsel 

With the adoption on May 5, 1987, by 
the Alabama Supreme Court of ,in lnrer­
est on l.clwyers' Trust Account:. (IOLTA) 
rule, the general counsol's office hrb 
been .,~keel by many Alab,1mn lilwyers lo 
explain both current rule\ and future 
pr.ictke regarding client!>' fund~. Surpris­
ingly, there Is il mlrly common miscon· 
caption among members or tho bar thilt 
ll Is pcrml:;slble to Invest cll1w1s' funds 
In lntorost-bearing accounts and for the 
lawyer to retilin all, or .i portion, of the 
Interest generated thPreby as a fee or !ter­
vlc<.' charge. 

First, o.s to currunt practice, it is not per. 
mlssible for an attorney to Invest clients' 
fund~ In an lnterest•bcarlng nccmmt .ind 
to rotnln, for his own use, tha lnrome 
gcnernt1.>d. The Disclplln.iry Comml~lon 
has holtl that an attorney may, on c1 ca~e­
by-cnsc basis, and wilh the prior, In­
formed consl!nt o! his cllen1, Invest that 
client's funds, providt>d the client re­
ceives the benent derlwd from his own 
fund,;, For example, ~uppose Mr. I owyer 
collects $10,000 for Ms. Client but for 
i.ome reil'IOn cannot dlsbur~e the fund'\ 
for 90 days. With Ms. Clhmt\ express 
prior i!pproval Mr. l.)wycr may ln~s t 
those fund\ c1t interest, with the intcut!St 
Income being the 1>rope11y of Ms. Client. 
Suppose further that Mr. I awyer Is enti• 
tied 10 J 40 perconl contingency fee from 
the $10,000 corpusi Mr. L.1wyer then may 
be entitled to retain 40 f)(:!rcl.!nt ()( the in· 
come, but once again prior, Informed 
cc,n~cnt or Ms. Client Ii. required. For 
lawyer;' tru~t account~ In general, where 
the fundi. of more than one client are 
held for varying periods of time, the 
lnwyor may not utilize on lntercst•beJrlng 
account, and, as It follows, his entitle­
ment to Interest should never nrl'le. 

tOITA creates something that never 
WJ S, In that it provides a m<.'Chanii,m to 
.illc>w Investment or these mixed ac­
counll> .ind provides (or dbtrlbutlon of 

/he A/rJb;ima Lawver 

the Income generated. N«'ilher the law­
yer nor the client loses anything as the 
now IOLTA rules .ipply only to clients' 
funds which 11re nominal In .imount or 
expcm•d w be hPld for .i sho, t period of 
time f OR 9-102(D)(2)(;i)J. 

Thu~. Individual l.iwycrlt.lll!nt agree­
ment, r<!garding investment of large 
.:imounl!.1 or of amount!> expected to be 
held for a long period of time, Jt'C still 
rermisslble, subject to full dl~closure. 11 
~hould be noted 1hc11, µursuant to DR 
9·102(A) ;ill clients' funds " ... shnll bP de­
posltcd In one or more ldantlfl;ible In• 
sur~ depository tru~t .iccounh main­
tcllned in the state In which the law of­
fice 1s siluat.ect:' 

The 1..iwyor, In cssenc<~. ha~ two 
choices under c.inon 9. I Iv mt1y ror· 
tkipnte in IOLTA, whllo rl•talning the 
abil ity to pince indivh.Ju.il clh.ml funds in 
lnll!rt'~t-be;iring insured depository trust 
accounts, or he may "opt out" of IOLTA, 
and ~•Ill have the same ability to plJcc 
lndlvic.Ju..il c.lient funds in interesi.t>earing 
ilCcounts. I le may not u1ili1e any form 
of ilCCOtllH other than an ldontlffablc in­
sured depository trust c1ccou111 located in 
Alnbnm.i, and he may not ~hare the 
benent of an indlvlduallLcd Interest­
bearing Investment of J client'!> funds 
without the express, prior Informed con­
sent of that client. 

A'I now written, certlflc.ue~ o( deposit, 
trea~ury notes, mutual funcb, promissory 
nows ilnd the like arc not permitted ~ince 
they arc riot Insured doposilc,1 y trust ac­
counts. Other, more imaglnntlvo forms of 
lnvcstm~nl ore equally u11c1v,,llablc, re­
gardless of their merit or the client's will­
ingness to accept the ri~k. A client lntor­
eMed in more lucrative tyf)f''> of Invest• 
m1mt simply will haw to wait until hC' has 
absolule control over the funds Involved. 

IOLIA pl,ms have been In oper,1tlon in 
01hur ,tiltPs for some time. 'fh{'y h,we 
proved to be little, if any, bother to the 
lawyc~ who participate .rnd of greiilt 
benefit to th!! legal sy,;tem and to the 
public. Most of the chr1ng"5 required to 
implement IOLTA are for the banking 
community .ind lnvolw no r1ddltlonal 
responslhllltles for the l,1wyer; the 
fldudary role of the lawyt!r remains 
inl<'ICI. 

Thl! lawyer is not now expcctl>d to be 
an inVl'~tment coun~elor, at least Insofar 
a~ those clicnti.' funds to which Cano,, 
9 ,,pr,lies, arid nothing In the IOLTA era 
,hould change that. Th<> Olsclplinary 
Rul!ls Jctuolly ,1rc quite simple, wlrh 
mosl problems ilrlslng tiut! to a mlsun· 
dcrsranding of the l.iwyer's role a~ CU$to­
dl.111 of hi\ cllen!S' funds. A l.iwycr ,hould 
ln"1:?Sl .i llttle of his own time with C.inon 
9 l.>oforo he invests his clients' funds-It 
will br limo well &pc.ml. • 

Forensic Meteorology & Oceanography 

NASH C. RO BERTS, JR CONSULTANTS, INC. 
hos ovor 40 years experlonco In forensic motoorology and forensic ocean· 
ogrophy. We havo o otaff of mature and experienced sclontlsls with Im• 
poccnblo credentials in ell of lho otmo~phorlc and oceanographic disciplines. 

Thoso natlonally recognized prolession11ls are Cflpo.blo of conducting 
Involved lnvestigallorn1, roconotruotlng woather ond marine conditlone ony• 
where In lho world, ond oro omlnently qualllled to appear In oxport toatlmony. 

Air Quolily -· Water Qu ality -· ll ydr ology 
I 040 North Ramplltl SL New Orlcllill, LA 70116 (504) SB l-1688 
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About Members, Among Firms 
ABOUT MEMBERS 

James N, Drown, Ill, and Jamlls N. 
Brown, Ill , P.A. dnnou,,ce the reloca­
rlon o( their ofOcos 10 800 first Na­
tional-Southern Natural Building, 
Birmingham, Alo.1bama 35203. Phone 
(205) 251-1000. 

• 
Pet(!r J. Meredith annour1rns tht! re­

location of his office to 3716 5th Avc-
1,ue, South, Birmingham, Alabar'na 
35222. Phone (205) 591-6920. 

• Roy W. Scholl, Ill , announc~~ the 
rclocallon o( his ofncc to #2 Office 
Park Clrcle, Suite 200, Birmingham, 
Alabama 35223. Phone (205) 871-6004 
or 871-6011. 

• 
Reggie Stephens announces rhe re­

location o( his office, ef(ectlvc July 'i.1 

1987, to 1110 Monlllmor Drive, Suite 
530, Mobile, Alabama 36609. Phone 
(205) 344-6822 . 

• 
J.D. Terry announces the opening 

of his office fo, the gene1dl practlc<: 
of law. The office is located at 1010 
22nd Avenue, P.O. Box 2321, Tusca• 
looso, Alabamr1 35403. Phone (205) 
759-5959. 

• 
Dow T. Huskey announces the l'Q• 

location of his office (or the practice 
of law to 112 West Troy Street, Dothan, 
Alabama 36302. Phone (205) 794· 
3366. 

• 
Pamela Willis Baschab announces 

the opening of her office, one-half 
block south o( Hlghwny 98 on 
1-l lghWi'ly 83 in Elberta, Alabama. 
Phone (205) 98G-5221. 

AMONG FIRMS 
The firm o( Bazelon, Less & Price 

announces that Charles H. Wal'llpold, 
Ill , has become associated with the 
firm. He ~e~ d as law clerk for the 

Honorable James H1m1er, judge, 
United Staws District Court of 
Appeal~ for the Third Judicial Circuit, 
Phlladolphla, Pennsylvania. He Is a 
native of Montgomery, Alabama. 

The Orin's offices J 1c located .u 
Three Mello,, Bank Center, 16th Floor, 
Philadelphia, Pennsylvania • 

• The State of Alabama, Oepartmeht 
of Education, announce$ th11t Richard 
N. Meadows ha~ bul!ll appointed gen­
eral counsel for the department I le 
formerly was general counsel for the 
State Personnel Board and an 
Alabomo assistant attorney general. 
His office !lddress I~ 609 StMe Office 
Building, Montgomery, Alnbnma 
36130-5320. Phone (205) 261-5320 . 

• 
McFaddcm, Lyon, WIiioughby & 

Rouse announces a cha,,ge of partr1er­
ship name from Mcfadden, Riley & 
Lyon. Offices are located at 718 Down­
towner Boulevard, Moi>ile1 Alabama 
36609. Phone (205) 3-42·9172. 

• 
The firm of Hubbard, Waldrop, 

ReyllOlds, Davi~ & MCIIWllin an· 
nouncos that Wllll am M.,rcus Brake­
field has U"1<.:orn"' associated with the 
nrm. O((lccs arc located at 808 Lur­
leen Wallace Boulevard, North, Tus­
caloosa, Alobamn 35401. Phone (205) 
34S·6789, 

• 
St'1(!h.!1 Hector & Davis ,mnot,mces 

that Charles A, Guyton has become 
g member of the Orm, with offices lo­
cated at Suite 200, 201 South Monro!! 
Slrcet, Tallahassee, Plorlda 32301-
1848. Phone (904) 222-4196. 

• 
David A. Carfinkel r1nnounces that, 

effective November 11 he has 
withdrawn from the firm of King & 
King, and that with WIiiiam C. Veal 
has form<ld th!! flrlll of ~ .ii & GM· 
finkel. The office address Is 2112 11th 

Avenue, S0u1h1 Suite 219, P.O. Box 
55466, Birmingham, Alabama 3S2SS-
5466. Phone (205) 326-4146. 

• 
Pittman, Hooks, Marsh & Dutton, 

P.C.1 announces that L Andrew Hollis, 
Jr., has become a member of the firm, 
ilnd thilt the firm name has changed 
to Pittman, Hooks, Mar~h, Dutton & 
Hollis, P.C. Offices are located al Suite 
8011 Park Place ToW<:?r, 2001 Park 
Place, North, Blrmlngham1 Alabama • 
Phone (205) 322-8880. 

• 
James A. Patton, John C, McKelvey 

,ind John M. Kennemer announce the 
formation o( 1he firm of Patton, Mc• 
Kelvey & Kennemer, with offices lo­
catc:!d at 106 West 2nd Street, P.O . 
Drawer 928, Tuscumbia, Alabama 
35674. Phone (205) 381·5800. 

• 
The office of Wininger & Lee, P.A., 

announces that D. Delea! Wlninter, 
Jr., has Joined thl,l firm. Offi<.;es are 
locau:!d In lhe Whll ldln Building c11 

517 North 21sl Street, Birmingham, 
Alaboma 35203. Phone (205) 322· 
3663. 

• 
rhe offices of Ira OeMent 

i:lnnounc:e tha1 Ronald W. Wise no 
longer Is with the firm, and Rolannc 
H. Frllh ha~ becor11u associated with 
the fim,, with offices at Suite 311, Cor­
porate Square, 555 South Perry Street, 
Montgomery, Alabama 36104. Phone 
(205) 834·8900. 

• 
Jim L WIison and Cl!orge C, Day, 

Jr., announcl:! the relocatldn of Uit! of­
fices of Wilson & Day to 153 South 
Ninth Sttoot, Gadsd<:n, Alaban,a 
3S901. Phone (205) 546-6334 

• 
Berry, Ables, Tatum, Little & Baxter, 

P.C.1 dnnounces th;,1t Melissa V. Erwin 
has become associated wl(h the firm, 
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with offke~ ,11 l l'lit,11 Bt1llnl11g, ll 5 
rranklln Strv(•t, P.O. Box 1651 I lunt~­
vllle, Alabama j5804 . 

• Bell & L"lnders announces that 
Michael A. Givens, (armmly a~\i«.tant 
clistrkt ,11torney for T,1lladega County, 
jc; an JS!tOclatc of the flrm. Office!> .ire 
loc.ited al 223 North Norloli Awnuc, 
Sylacaug.i, Alaban1a 35150. Phone 
(..l05) 145-7486. 

• C. Daniel Ev;,n~ announce~ that 
Bradford W. Dotes h,1~ bt>c omP ,1~\0• 

clat<:!d With the flrn1 with OfOC('\ ,11 
1736 Oxmoor Ro,1d, Blrml11gh,1m, Al· 
,1b.:im.i 3S209. Phone' (:.l05) 070-1970. 

• Corley, Moncus, Oyn1.1m & De Buys, 
P.C., unnounccs Clayton T. SwcenPy 
h,h Joiliecl the flm1 ,1~ Jh~tKl,1tc. Of 
rires Me lor ,1tt•<.l al 2100 Slxfl!cnth 
Awnue, South, BirminMhilrtl, Al.ibama 
35205. Phont• (205) !) l9 0811. 

• Ford, C.tklwcll, Ford & P,1yne 
announce, that P.ttrlck M . l..lmar hn~ 
become> ,mocl.itcd with the firm, with 
offices located ,11 218 R.lndolph AV<'­
nul', Huntw lie, Alab,1m,1 3S801. 

• 

The firm of Wolfe & Jones, P.C., 
.innouncec, the reloc11tion o( It~ omw 
to 929 Merch.int,; \Valk, Huntwille, 
Alabam.i 35801, and the a~,oclation 
of Curtis L Whllm ore to the firm. 
Phone (.lOSJ 534-2205. 

• 
The firm of M.issey & Baddley, r.c., 

announces thilt Garrick l. Stotser h,is 
become an associate of the firm, with 
offices lo~ated at One Medic,il Pi!tk 
t)rf11C Ea~,. Suite 200, 8irmingh11m, 
Al.ibama 35235. Phone (205) 
636-4586. 

• Thomas A. Smith, Jr., ,11111ounu·~ 
lhilt hi~ son, Steven C. Smith, hJs 
1oined him for the practice of R<meml 
law. The firrn Qf Smith & Sn1ith i~ 
lon11eo ill 328 1:irst Avenue, SF., r.O. 
l3ox J98, Cullm,m, Alr1bi1m,1 l505G. 
iJhone (205) 734-4721. 

• 
Jere L. Beasley, Frank M. Wil son, J. 

Grl!g Allen and Kenneth J, Mendel­
sohn annound! that thll)' h,M.' formt'Cl 
a firm In the name of Beasley, Wilw n, 
Allen & Mendelsohn, P.C., and thot 
Randall B. lames, Mary Ellen Lamnr 
and Michael J. Crow will be asso, 
da ted with the firm. OffiCf'\ arP lo-

c.itL>{I .it 418 South I lull <;1rce1, P.O. Box 
4160, Montgomery, AlabilmJ 36103-
4160. Phone (205) 269-2341 

• 
The nrrn of Watson, Gammon~ & 

Fees, P.C., .>nnounw~ tl1t1t Joseph 
Albert Jimmerson and Jeannie L. 
Bennett have become il\SOCIJLed with 
the firm. Office, are located at 107 
North Sidi! S<pmre, P.O. Box •16, Huncs­
vlllt•, Alah,1m.1 35804. Phone (205) 
SJ&-7423 . 

• 
Jame R. Knight, Stephen K, Grif-

fith ,,nd s. Lynn Marie McKenzie 
onnouncc the ilssocl.ition of J.ison P. 
Knight In the prnctlce of l.iw, wi th of­
Occs nt The Grlffll h Suilclh,g, 409 First 
Avonu<i, SW, P.O. Drnwcr M, Cullman, 
Alab,1mu 15056. f'honc (205) 734-
045&. 

• 
The fl rm or Doke & Riley announc-

t!s thnl Ant'1ony P. Underwood hc1s 
bcCOJlW ,l\\Oci.ttL'tl with thl! lrrm . 
UndNwoml ~crvt•u .&\ a United States 
Army C.1pt.1ln al the OfOcl! of the 
Judg1• Ad110Cat1• Gcrn?r,11, Wlshlngton, 
o.c.. Firm ornce~ Me locatt>cl at 4300 
RcpublicBank TC>Wt'r II, Dall<15, Texas 
75201-398'}, Phone (214) 754-9500 . 

• 

NO-PRACTICE INSURANCE 
l I u11,c or Wclh 
P. o. Box 9549 
Mobile, Al. 36691 
(205) 344. 7084 

McGuire or Wllllam11 
3500 Blue I nkc Dr., Ste. 111 
Blrminghum, Al 35243 
(20S) 969-2460 

Paul Revere 
Insurance Group 

A lloCIIOrt d 1-0'! W. 

i ii=§ ht• U i 
Robert L11111011, Gtn . Mi;:r. 

-

The AI.Jbdmil l.11tt1y<'r 

Thnt's rcnlly whnt clisabillty lnsul1incc Ii.. lL OUARAN' l l!l!S !hat ttll your hnrd wor~ 
st Ill pays off when you become dist1blcd. 

D T HE? PAUL~ REVERE INSURANCE CROUP•· Profcsslonals :.pcclull71ng In 
Disability Protccdon t'or ATTORNEYS, rccogut.ml us /\tnerlca~· lcudor In NON­
CANCELLABLB dlsab li lLy income protection. 

Personal Income • Ovcrhcod Expense Disnbillty Buy-Out Protection 

D NOR1 HWll~TBRN NATIONAL I ll ·E.. Leaocr in the lmcst life in~uruncc pro­
ducts, Univer.;al Life n_nd Mllluol Fund~. 

rJ TRANSAMERICA OCCIDENTAL LIFE · Leaocr In LOW COST lcrm ln-
)Urtlnce. 200Jo Annual DISCOUNT for S250,000+ 

[J Xl:.ROX H NANCIAl. SERVICES Single Premium Whole Life. 

•Endorsed by SC\-.:ml professional associations. 

For more lnfom1atioo write or call collect your nc,ucst office. 
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Nuts and Bolts 
Involuntary Bankruptcy-Unknown and Little-Used Remedy 

II ls J (Jmlllar and frustrating scen;irlo 
co most gonoral practitioners: a close cor· 
poration Is indcbwd 10 your cllont but 
has re(usrd to pay, (or no JusllOablc rt?a· 
~on. Whllo the mtorney is in state court 
getting ,1 judgment, the corporation Is 
tran\fcrring mo~t of itc; assets to Its owner. 
By the tlmu thc> ,111omey can levy again&I 
the corpora1io11, there are no as~ets left 
.-.nd the Judg111om Is not worth lhC:! paper 
on which II i~ printed. 

10 

by M. Donald Oavis, Jr. 

Section 303 of the Bankruptcy CodC'L 
provides a little-used remedy for such 
creditors- the lnvolunt.iry bankruptcy 
proceeding. The Bankruptcy Code o( 
1978 5ubstantially relaxed the prcvlous­
ly rigid requirements for commencing In· 
\IOluntary bankruptcy actions. Although 
the Involuntary proceeding i~ not thP iln· 
~w<:r to t.lVt!ty crodltor'~ woe~/ Ir can be 
ii uqcful 1amedy where a roc:ald trant 
debtor refuses, (or no Jus11fiablo rcoson, 

to pay a valid dnb1. This procedure makes 
it easier for creditors to go on the o<ren• 
sive to collect delinquent accounts be­
fore the assets avallable to pay the credi· 
tor are exhausted. Every Alabama prac• 
tilioner should be f.imlllar with It. 

General procedure 
The Involuntary b11nkruptcy remedy ls 

cod I fled In Section 303 or the Bankrupt­
cy Code.' Tho procccdinK ls commenced 
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by the Oling o( a petition, which must be 
verified." If the attorney is going to exe­
cute the petition on bch;ilf of his client, 
it is advlsablc for the attorney to have a 
written power of auorncy authorl.ilng th!! 
filing of the petition, which coni.iln!. hold 
h.irmle~~ and lndemnhy provisions. The 
petltlon can be fllL'<l under Chapter 7 
(llquldotlon proceeding) or Chapter 11 
(reorganlzalion proceL'<ilng) of the Bank· 
ruplcy Code.s 

The debtor mriy contest tht> pe11tion, 
which requires the bankruptcy court to 
conduct o trial on the petition. Thl! coun 
must make a determinolion or the lsbue~ 
relating to the petlllon "Jt the edrlicst 
proctic.iblc time:'~ An or'der for rellcf. <Jls­
mlssal of tho petition or other .ippropri­
ate order~ ther) can be model 

If the petlllon Is contested by the debt· 
or, the debtor must file ond serve nr, .,n. 
bwcir and must propound any defenses 
and/or· objections prescribed by Rule 12 
of the Federal Rule~ of Civil Procedure.o 
The answer Is to be served and filed with· 
in 20 days after sarvico of the summons.' 
The service of a motion under Ruic 12 
of the Fedcrol Rules of Clvll Procedure 
extends the time to serve and Ole a ru­
sponsive pleading. The debror Is permit. 
ted only 10 a~scn countercloims against 
the pcrltlonlng creditor 1hat would defeat 
the pct11ion.10 An arnrmatlve judgment 
against the petitioning creditor i\ not per• 
mltted.11 If the 111\()luntary petition is flied 
by (ewer rhan three crt.'Clltors ,1nd alleges 
the existence of 12 or more crcdlto,..,, the 
debtor must fi le with his onswcr a list of 
all creditors whh the creditors· ilddrcssl!>, 
a brief ~tatement of the nature of the 
creditor..' claim~ 11nd the omounrs there• 
of.ii If It appct1r~ that there arc ·12 or more 
creditors as provided ln Section J03(h), 
the couri shall o((ord n reasonable oppor· 
tunlty for other creditors to Join In the 
petition before o hearing Is held.11 If no 
plead Ing or other defense to tho pml1ion 
is filed within the time provided, the 
court shall enler an order for the relief 
prayed for in the petition.14 

If the ;illegation that the debtor gen. 
orally Is not paying ii, debts as they be­
come due I!, contested, di~cowry pul"lu· 
.:int to tho F<.>der.il Rules of Clvll Proce­
dure is permltted.u If 1he debtor fails to 
appear, produce records or submll to ~­
amination or deposition, the court may 
enter an or'der fot relief or other appro-

1 he Alabama l,iwycr 

priate order, in addition to the sanction~ 
<1vail11ble under Rule 37 o( thu federal 
Rules of Civil Procedure."• 

Place to file 
A petition for lnvolul'ltary bankruptcy 

may be filed in the United Stelle~ D1!.trict 
Court for the district where the domlcllti, 
residence, principal place of business or 
principal assets of the debtor .ire lcx:at<.>d 
180 days immediately preceding com­
niencernent of the proceedlng.11 

Permitted debtor s 
Generally speaking, an involuntary 

bankruptcy proceed ng can be com· 
menced against any person or <mtlty' 
which could voluntarily commence a 
bankruptcy proceed ng. However, In­
voluntary proceeding~ ;:ire not permitted 
agalrist municipalities, farmers ilnd elee­
mosynary lns1Hutlons, such as churches, 
schools and charitable organization:; and 
foundatlons.18 Involuntary Chapter 13 
(w;ige-eilrner repayment pl.i11) proc:1.wcJ. 
Ing~ also are not permltted.ro 

Essential elements 
The essential elemenb which mu~t bl' 

present to invoke the lnvoluntMy bank· 
ruptcy remedy are: 

(1) existence of credito~; 
(2) claim(s) which aggregate at leo~1 

SS,000; 
(3) dalm(s) not conlingont in nature;>~ 
(4) cloim(s) not subject to a hona t1dc 

dispute;21 and 
(5) the debtor is not generally paying 

ft<; debts as such become due, or 
within 120 days before the dme or 
the flllng of the petition, ;i cuMer 
dlan (other than a trustel!), rccl!fvcr, 
or agent appointed or authorized 

to tJkc charge of lass than substan­
li,11 ly ,111 or the property of the debt· 
01 for 1he r,urpo~e of enforcing v 
lien against ,;uch properly, was .:ip­
polntod or took possession.Jl 

Requisite number of claims 
S<..>ctlon 303(bl provld~ t 'lat If the debt· 

or has less than 12 creditors, an involun· 
tary petition may be brousht .:igainst the 
d<"btor by a single claim holder who 
mecb thl! other ruqulremenb oi Section 
303.21 If the debtor has 12 or mort! 
creditor~, the Involuntary petition mu~t 
be brought by three or more crcditors.1~ 

Which creditors' claims are counted 
I he Bankruptcy Code excludes c;ertain 

crcdltori. from the count of cl11lms If con­
sldc1cd friendly with the debtor. Em· 
ploycc!>, Insiders and tho tr,.in~rcrecs of 
certoin transfer, voidoblo by other prov!. 
slon~ of lht' Brinkruptcy Code are ox. 
cluded.H Likewise, "contlnsent" claims 
,ind r lalms sublect to,, bona fide dispute 
are no1 counted.20 Fur1her, clnims In• 
u111ecl t1ftl!t the Involuntary petition date 
Jrc not countcd.17 

Contingent claims 
Section 303(b) cxdudt!!. contlngt!nl 

cl.iirn~ from the count, although unliqul· 
dated or unmatured claims are In­
cluded," A claim i\ not con11ngent when 
the duty to pny the cl.iim does not re~, 
upon the occurrence of a future event or 
mt>rt~ly hPc-,1u~P lhe dPhlor di~pule~ lhe 
crL'tfltor'~ cla,m ,1nd has 11ssertcd a coun· 
tl'rdalm ag,)lnst It.'~ 

Bona fide disput e 
lr1 1984 Sc<.:tlon 30J of 1he B.inkrup1. 

cy Co<Jc Wdb ,1n,en<.lcd to 1equlte that the 
debt~ of potltionlns creditors not be sub-

M, Dona.Id D.ivls. Jr., Is" member of thf' 
Mobile firm of Slrotc, Pormutt, McDer· 
mott, Slepi1tn, Friend, Friedman, I /ale/ & 
Apolinsky, P.C. He Is o graduate of the 
University of Sourh AldbamJ .inti 
Cumberland School of I ilW. 0,1V/\ h ,1 
member of the American 8.:ir Assoc/a 
tion, A/Jb.irtiJ Sldte 8Jr and its Banf..rUf)I 
cy & Commercial l.nw Sec:tlon, Mob,ir 
Bar Anoclaclon, AmcricJn Bankruptry 
IMt11111e and Amer/con Tr/JI W~V}'l!n 
A1>$ocla1,on. 

11 



ject to a bona fide dispute.,o Because 
holders of disputed claims were permit• 
ted to be petitioning creditors under the 
Bankruptcy CodC? ai. enacted in 1978,11 
coses concornlrig lt1voluntory bankrupt­
cy proceedings generolly hove not dis­
cussed disputed claims within the con· 
text of the standing of the petitioning 
creditors. iheri~ h;we been only a hand­
(ul o( cases discussing the bona fide dl~­
pute requirement since 1984, and th<m! 
c.ises arc 11ot in cornplete agre<clmOnl 
with each other. 

The first srandard applied In detormlt1• 
Ing whether a claim Is subject to a bono 
fide dl~pute Is the same used applicable 
on motions for summary judgment; if Lhe 
dden~e of the petitioning creditor ralsP~ 
ir1atorlt1I l~sues of fact or li,iw, 1he claim 
Is subicct to a bona fide disµute.'J 

The second stand,mJ enunciated l!i 
found in / 11 Ro Jolinscon HJwks, Ltd.n The 
Johnston Hawks court (ound that the fol­
lowing factors should be considered to 
determine whether the cl.1ims or de· 
fenses ;ire subject to 11 bon11 fine di~pute: 

(I) The nature of the dispute; 
(2) Tha nc1tu,e t1nd extent of the evi­

dence and allcgallon~ presented In 
support of the debtor's co11tr.1ry 
claim; 

(3) Whether 1he creditor's cl.iln1 and 
the debtor's conti•aty claims rue 
made In good faith and without 
fraud or deceit; 

(4) Whether on balance the Interests 
of the creditor outweighs those of 
the dcbwr,:1·• 

A third stimdard was used by the 
United States Bankruptcy Court for tho 
Southern District of Alabama l,i In Re 
rerhnica/ fabricators, lnc,H The Tech· 
nlcal Fabricators court adopted the four 
standards ~rared In Johnston / /awks, bllt 
also stated that an additional point to 
cor,slder is whetlwr the debtor di~puted 
che debt In question prior co rhc com­
mencement of the lnvolur,t.iry pro­
ceedlng,J6 

The st;rndards stated In Johnston 
I lawh and Ter:hnit:ol FabriaHors appear 
be11e1 reasoned and are more consi~tent 
with g1mur.il bankruptcy principles of 
law. SI nee bankruptcy court~ are courts 
of equlty,11 lhey act to assure that "frdud 
will not prevail, substance will not give 
w,,y to form and 1h.:u technical consideru· 
tion~ will not prevent substantial justice 
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from heing donc.M The summary )udg• 
m(!nf standardn complcwly lgnor1:1S these 
princip le~. 11 t~ a rnechonlcal !1?$1, which 
would opcrate to permlr one to dcfeat 
;iny Involuntary petition by simply allq~­
lng th.it disputed fact5 ;ind/or disputed 
issues of law exist. The Johns1on Hawks 
and rechn/c-al Fabrlcawr~ theories~o rec• 
ognlze the equitoble nature and purpose 
of thll bankruptcy coun and permit flexl· 
bl llly as a particular sltuatio11 may de­
mand. 

Generall y not paying debts as the 
same become du e 
Subsection h or Solllon J03 provides that 
I( the petlllon Is conrroverwd, the court 
shall order relief under the apµroprlaw 
cht1pter after iJ trial only H the debtor is 
i,Jenerally unable to poy its debts us they 
mature.41 

This test is a variation of the ''equity in­
solvency" W~I which was used under the 
Bankruptcy Act of 1898:42 Case~ rlecided 
under the now repealed Bankruptcy Act 
of 1898 looked to the debtor's Inability 
to pay.d' In reforming the stMdards of In­
voluntary bankruptcy, Congress Intended 
to m;ike It e<1sy to corrn11ence cases 
against debtors.~• In effect Section 
J03(h)(1) l~ 11 ''no-fault'' ~latut~ ither the 
debtor is or I~ not paying hs debts as they 
become due.•~ 

It has been said th,1t the "generally not 
paying" standard is a flexible Mc.•~ ihc 
diversity exhibited by those ~uffcrlng fi­
nancial distress c.ills for a broad defini­
tion of the term rather than o mechanical 
w~1.•1 In determining whether ii debtor 
,~ paying debts a~ th~y become due, lhe 
(ollowir,g factors have been examined: (1) 
the numbor and amour,t of unp11ld 
cl.ilms;'6 (2) the lcmgth of time the debt 
has ueen due;49 (3) the u(!btor'~ overall 
contemporaneous handllng of Its af­
fH1rs;~0 (4) whether the debtor Is conduct­
Ing fln11ncit1i 11ffalrs In a morincr lr1co11· 
sistenl with 1;1ood raith and outside the 
ordlndty course or l'lusl ness;'1 (Sl redllc· 
tlon In the debtors asset~;~J (6) the debt· 
or's deficit fln.inda l ~ltuatlon;'~ (7) the 
debtor's ability to meat only ~mall, perl· 
odlc debts .ind not long•torm obliga­
tions;~~ (8) whether the debtor'~ assets 
haw decllnl:ld dmmotlc:ally and whether 
thll reduction In deb! is due to the sale 
o( assets rather than the generntion of 
profitsin (9) the d<'!btor's liquidlty;~o (10) 
the amoun1 of tha debtor's d"'bts com-

pared to the amount of the debtor's year­
ly lncome;sv (11) whether the debtor vol­
untarily closed its bl.l~ines~ operation~; fa 

and (12) the apparent lac:k of good failh 
by the debtor's officer'!. in tc1king loan~ 
from the debtor in spite of the debtor's 
financial dlstress.s9 

Operation of business while petition 
pending 

Until an order for relief Is made, or tho 
col.lrl prevont!> It, the d(!btor may con-
11!,ue io operate, use, acquire or dispose 
of property a~ If the Involuntary cnse had 
not been commenced."0 However, the 
coun may order a trustee to mke posses• 
slon o( property and operate any busi­
ness of the debtor upon rl:!quest and 
hearing, If necessr1ry, to preserve the 
property involved 111 the procl!edlng.~1 

If an Interim ll'Ustce b appointed, the 
debtor may reg.iln possession of the 
properly held by the uustee by nllng l1 

bond the court may require.61 Possession 
Is conditioned on the debtor occounling 
for and delivering to 1he lrl.l~tee 5uch 
properly, or its value, once an order for 
relief is made.~1 After notice and a hear­
ing, and for cau5e, the court may require 
the petitioners to file c'I bond to indern­
nl(y the debtor (or such amounts as the 
court moy later allow under Section 
J03( i).114 

Attorney 's fees- filing fees 
If the petl1lonlng creditor's petition Is 

grnnted1 Section 503(b)(3J(A} permits re­
imb1,1r;emen\ of the actual necessary ex­
penses of thc pctillonl r,g creclftors. Ex­
pcn~e~ Incident to the n ling fee, service 
of the Involuntary petition and the like 
come wlthl11 the parameters of this prov/. 
slon,65 

Section 503(b)(4) permits reasonable 
compensallon for professiont1I 5ervices 
rendered by an attorney to an entity 
whose own actual, nec:e~~ary ~xpenses 
are 1,1llowed und,u Soctlon 503(b)(3)(A).b6 
1 he compen~atlon I!> based upon the 
time, nawre, extent and value of such ser· 
vices, and cost o( comparable services 
other than In ;i ca_se unrfer the. Bankrupt­
cy Code ;ind relmbursemen1 for aetual, 
neces5ary expense.~ Incurred by the at­
torn!:!y.01 

These claims Jro conferred "admlnls­
tratlvo st.;itus:' Under Section 507(a)(1) all 
admlnistr.ilive expenses allowed are 
given n rst priority In payment.&0 
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Conclw,ion 
foo often creditor$ or their lr3al mun 

sel do nothlr1g to collt!c.t J clollnquont .ic­
counl, or comr11ence a law..ult ln the 
state court sy!llcm whllc the debtor dli.· 
poses of a~sets, mokes prcferen1l,1I tr.:in,­
fe~ and otherwl•e recluce, thr source of 
funds 10 satisfy debt~. By the time thC' 
crl-dltor obwln) Judgmont tlu:ru Is clthcr 
nothing to $,lt i~fy the f udgment or tho 
debtor commences .i \IOluntary bank­
ruptcy proceeding with fow or no .i~~cts 
to pay ,, dividend to creditor!>. The end 
result Is that a lot of time, monry ,1nd ef 
fort have h1;>en expc•nded for naughl. The 
involuntary bankruptcy pmcoedlng c,1n 
be J u~l!ful tool for rc.><:owrir,g valid debts. 

• 
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NOTICE 
AFFORDABLE TERM LIFE INSURANCE -

FROM COOK & ASSOCIATES 

Promulgation of Proposed 
Local Rules of Civil 
Procedure for the 

Eighth Judicial Circuit 

Pum1,1,1t to the rnq11lron1t111l!, of Rule 8'3, Al<CP, 
th!! Elijhlh Jucllcl,11 Cl(cult Court hJs promulgated 
loc,tl rulo~ which wi ll b<' submlttc.'<l to the ~\J­
p1 omu court for t1pprov.il 90 days r1fter publlca­
rlon. A copy of the propo~ec-1 rules can ht! ob­
tained from tlw clt>rk of thf' court Comments or 
objections with t!!'tpec.t to the proposed local 
rules \hould he ,uhmtttt.>d to the clerk of the court 
in writing within 90 d.iy~ dfll!1 thi~ r,ubllct1tion. 
A copy of ,1ny commcnb or ohj<'ctlons ill~o 
Jihould be trnn~mitted to the derk of the supreme 
wurt 

The Alabama Ldwyl'f 

Compara l"OIO iow non•amoker annual rates 101 non· 
dec111ulng gradtd p,om1um Ille 

MAI.I AQES $250,000 U00.000 Sl.000,000 

2$ 250,00 455.00 870,00 
30 252.50 480.00 871.50 
35 2$5.00 405.00 8111.00 
40 330.0 0 5115,00 810,00 
45 412.50 760.00 1,127,50 

so 542.110 1,015,00 1,510.00 

55 810.00 1,520.00 2,267.50 

60 1,355.00 2,535.00 0,7t0 .00 
85 2,372.50 4,385.00 UIS .OD 

{amokt r'a rttta allghlly higher ) 

Ronownble to nge 100. F11ma1a ,1110:i 1omo n11 mllioa four 
y1101e younour All covorago provldea by compunlc; rnt11d 
"A Excellont" by A M Boat Co. 

For n wrlUen quotetlon ftlld policy dt11cr1p11on aend 
your du1c1 or blr1h ond amount or coverage do11r11d to. 

COOK & ASSOCIATES 
2970 COTIAGE HILL ROAD • SUITE 201 

MOBILE, ALABAMA 36606 
(205) 418-1737 
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Introduction 
Given the tromcndouc; Influence o( the 

federal governmonl, there obviously MC 
a great number o' lsbuos at the federal 
IL-WI which potentially could c1ffec1 1he 
lawyer's client. And, In fact, Alabama a1-
1oineys frcquen1ly have occasion to con­
Loci their senatorb or congressman to re­
quest Information or seek help wllh a 
mnttcr of concern 10 a client . The al• 
tornc.>y simply may be ln1erested in learn· 
Ing lhe c;tatus of,, portlcular blll or ac· 
quiring copies ol document~. Often, 
hOW<.-ver, the ottomey is in1ore~too In per­
suading the member of Congres~ 10 pro­
vide assistance with 1he passage or dcfc.11 
of legislation. 

The purpose of thl~ article is to provide 
some practical odvlce on how ro be ef­
foclive In representlnji .:i cf lent on fedcrol 
issues and det1flng with the Alabama 
congressional delegation In particul,,r. 
Strictly speaking. ii lobbyist has been 
denned as 11one employed to lnOuence 
legislators 10 ln1roduce or vote for 
measures favorable to 1he fntorc~sl he 
represents:· Amvrlc,m Heritage Dic­
tionary, New Co//1.ge (d/ticm at 765. In 
this article, however, the 1crrn is usect in 
J broader sense to Include all activille~ 
the attorney might un<lortake, ranging 
from simple requests for information to 
actual "lobbying" to p3ss or dcfoat 
legtslatlon. 

Background 
The righl to lobby Individually or on 

behalr o( a clien1 Is one of our mosl fun­
damental rights. It is pro1octed by the First 
Amendment to 1he United Stal<!!> Con­
stitution which provides 1hat "Congress 
shnll n1ah! no law ... obridglng 1ho 
freedom of speech or of press; or the 
rlghl o( the people peaceably to assem­
ble and to pc1itlon the Covernrnenl (or 
redress of grievances:' 

1 hPre is the obvious potential , 
h~r, for corruplion and conflict of In• 
tcrcst In protecting the funcfarnen1nl 
right:. of isroups and Individuals lo poll· 
tlon. In the early years of our country, 
corruption and conflicts of interest were 
commonplace. Perhaps the most of1on­
ci1ed conflict of lnicrCbl ~lluAtion from 
those eilrly year~ Involved President An-
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drew Jackson's battle with the Bank of the:, 
United States In tht! 1030s. It was dt,. 
closed !hilt Senator D.inlel Webster of 
Massachusetts was on rct.iiner from the 
bank while at the same time leading the 
Sena1c fight to overlurn President 
Jackson's vc10 of legisl~tion renewing the 
bank's charter. In a prlv.ile communica­
tion lo the bank's presidenl, Webster 
comphlined, " ... I believe my retainer 
h.1s not been renCW<.'d or refreshed o~ 
usu.:il. If It be wished th.it my relation to 
tho bank should be continued, 11 may be 
well to ~ond me the usuol rc.itainers!' 

As might be expected, tho term 11lob­
bylsf'1 golncd a ra1her unsavory rcputa· 
lion In those early years. The situation b 
very much differcnl today, however, and 
despite the occaslonnl unfortunate 
db use, I lhlnk It Is woll-cstnbl ished 1hat 
lobbying I~ 11n essentl,;11 part of 1he 
legislative process. Well-informed, 
knowledgeable rnember!. of Congre~~ 
obviously .ire better able 10 acL In a way 
thRL bencnts everyone. Furthermore, 
memher~ clearly want a, much Informa­
tion t1s possible on Issues thot are o( 
lmportanct> to them and have come to 
rely In particular on lobbyists 10 provide 
lt. 

Basic principles 
In 1es1lmony before t~e Scnalc C011ern· 

mental Affairs Comi,1ittco, Charles 
Walker, a wcll•known Washington lob­
byist, reniorkcd: 

..... When I nm .iskcd by s1ud1m1~. 
'I low do you gel ,1 bil l rhrouflh Con· 
gttml' I rc~pond thal It ls very ~lmple 
10 do. You Jim h,llli! to convince a ma­
jority or the member> of 1h1• I louse and 
a majority o( the membe~ ol tho 
Senate 1h,11 what you arc (or Is good lot 
his or her con~tltuents ,1nd /or tlrn 
country; ond what you Jr-O ngohm lb 
bod for hli or hor consthuimts. I said 
I I Is e~,y 10 ,iot(• but not <!asy 10 dot 
(1983 Lobby H(',1tlngs, p. 212) 

As Walker's stiltoment Indicates, It 
wot.Jld be somewhat of an undOrbta1e­
m11nt to observe that lobbying Is an in­
exact science. Despite that fac:t, it can bo 
said 1ha1 the lowycr has two fundnmen­
tJI goals when representing a client on 
a leglslatlw mRtter-to inform .:ind 10 per­
suade. Tho lawyer must be oblo 10 cffec• 
tlvely inform tho member of Congress of 
the clien11s problem and persuade that 
member to lake appropriate octlon. Ob­
viously, all the lawyer's traditional skllls 
of ad\/Ocacy and Mgo1iation are In­
volved. In fnct, handling a leglslotlve 
Issue Is very ~lmilar to handilng a settle­
ment negotiation on beh.ilf of a client. 

There arc certain basic principles 
which have proven to be very effec1lve 
In handling legislative ma11or~. These 
principles .ire not necessarily original. In 
fact, many lnvolv!! good old-(.1shloncd 
common ~ense combined with tradl­
llonal lawyering skills. Often, however, 
the basics are overlooked to the detrl· 
ment of the lawyer and client. 

I uther J. Strange, Ill , I\ director of fcdcwl 
aff11irs for 8/rmlnghnm-based Sonat, Inc., 
.ind ,~ in chargt• of Its Washinston, D.C. 
office. A native of Birmingham, he 
received his undergraduare and l«w 
dcgfl•es from Tu/0110 Unlver..iry. Strange 
Is .1 member of rhc Alab;ima, Loul,\lon., 
ond Toxas state bllfs, and tho federal 
£11crgy Bar A))Odalion. Before moving 
to W.1shlnston, hE• practiced with Sonat 
in Birmingham. 
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I. Be lcnowledgeablc and thorough 
Each member of Congress has a per­

sonal ilnd commhtcc staff which Is 
nVilllnble to provide ln(ormolion on a 
wide rnnga o( Issues. Other sources o( in­
rorniollon within the government also are 
available to members. They mly on out­
side sources, however, (or much of the In• 
formation they need on speclOc issues. 
Perhilp~ the most in'lportanl function or 
the lawyer ai. a lobbyist Is to be a reliable 
~ource of such lnform<11lon. This is 
partlcul.irly true or Jrt>ns where the 
lnwyor or his client hos expert 
knowledge. or cour;e, the lowycr should 
be thoroughly famlllar with the client's 
issue and the racts surrounding IL Keep 
in mind that the mambcr deals with 
lllerally hundred~ of Issues. Do not 
a~~ume that he knows anything about 
your client or problem, although he pro­
bably wil l. A ''white pnper" SL1mm,1rl1,ing 
your Issue and the ht'lp you are ~eeklng 
Is very helpful. 

II. Be accurate and complete 
Thl' lr1wyer naturally w.Jnts to makf: the 

best case posslbl<! (or the client. io do 
~o, It I~ essential that the ln(ormatlon pro­
vided to the member be accu,ato and 
complete. It Is perhaps the cardinal sin 
to provide a member wllh fauhy or er­
roneous Information. Cll'dlbillty is essen­
tial, and once It is lo,;1 ii Is very difficult 
In resafn. 

It is also incumbent upon the 11lW)'er 
to point out to the ml!mbcr both lhe pro!> 
,111d cons of the client's Issue or posltlo11. 
Virtually f!l/ery dcdlHon tho member 
makes has political Implication), Hear­
Ing both sides of the Issue gives tho 
member an opportunity 10 make an in· 
formed decision taking into account the 
inevitc1ble political considerations. If 
there aro l>crious pollti c,11 con~ldoratlons 
on the other side of th<! bsue the membor 
wl II appreciate your muklng them 
known. You do not want the member to 

leorn about them from the other side o, 
the "hard w~;' ofter ,1 decision has been 
made. 

Ill. Be candid 
Members of Congress (Jee trernendou5 

dem(lnds on their time. They dei!I with 
diverse Issues moving at <l hectic; pace. 
They apprecl;ite a candid ~tatemenl on 
the lawy.!r'S p.irt of exactly what the 
client's position is on Jn l!>sue and what 
help is being requested. If the Issue Is a 
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so-called "pocketbook" hsue of lmpor· 
tonce only to your client then that fact 
will be apparent to the member. It Is In 
the c.llcnt'~ Interest to be up front about 
It. The members o( the Alnbnma delega­
tion have o tremendous ;imount of ex­
pelience and tend 10 know very quickly 
what type o( i~sue is lnvolwd. Be can­
did with the membe, abour the Issue and 
ex.:ictly why It ls Important to your client. 

IV. Tie to the state or district 
Member.. of Congress rarely forger that 

lhcy J ~C elected to reprc~ent their con­
stituents a11d the lowycr should not forget 
It either. For all the talk about the in­
fluence of so-called "~pedal lnter(!St" 
g1oups, members of Congress are 
primarily responsl',,() 10 tho voters at 
home. If the clll!nt's l~sue Is Important to 
Alabilma or the congressman's district, 
say so. Any statistics ot other evidence 
dun1ons1rating 1hc loml lmport,ince of an 
Issue Jre extremely helpful. 

V. Avoid any impropdety 
This point should need no elaboration. 

The lawyer should alway., ,JVOid dl}­

proJches to the memlwr that could be 
intrrpreted as unethical or co11stltutlng 
;:in lmprop«:!r lnfluunco. 

VI. Suggest a solution 
I he lawyer should be prernred to state 

prcd~cly what the client's posltlon is and 
what the member i~ being requested to 
do. ~imply complaining 10 a member 
about a problem without suggesting a 
potE'ntial solution or recommended 
cm1rse of action Is 1111.iffcctlve and 
countcr-producLIVc. Keep In mind that 
the ,,icm,bcr will w.i,,t to be of as~lstance 
to you, client particularly I( the client Is 
.) con!illtuent. Make ii easy by having a 
po~ltlve solution aV11il11ble, In this regard. 
be able to provide precl~e legislative 
language for any propowd bill or amend­
ment os well as lists of wltnc~ses for hear,, 
Ing~ ,ind th(;) namos of possible co· 
\J)Onsors for any legl!,lallon. 

VII. Be rlcxlble 
Politics ,~ essentially the 11rt or com­

promise. Rarely Is one issue ~o cleilr 1h111 
there Is only one position which can or 
should prevoil. lmtend, the member 
typlc,,lly foces a number of competing In­
terests. The member natur.il ly will seek 
a compromise position on 1ho:.c Issues 
which wl II satisfy .ill Interested parties. 
RccognlLe this and be willing 10 be fleci­
blc In order to assist the member in 
reaching a compromi~e. In 1hi$ regard, 

do not press the member to make an im­
mediate commitment or decision on an 
,~)UC. He will appreciate your giving him 
the lime to fully consider Lhe matter. 

VIII. Seek help from others with a 
common Interest 

In perhaps the majority of cases, tho 
i~~ue or problem o( concern 10 the client 
will obo be o( concern 10 others. The 
lawyer always should r.t.ick to identify any 
potential allie5 and obtain their support 
or Join forces with them In ilny on-going 
effon. or porticular help In this regard are 
lnduwy tr~dc assoclntlons, public In­
terest groups and slmll.ir orKaniLallo1h. 

IX. Recognl te Importan ce of 
member's staff 

I cannot over-cmphMl7e thl~ point 
E,1ch member of the Alahamil delegation 
has a personal staff In Wnshlngton and 
offlces In eoch congnmlonal district. The 
chief staffer in the Wtlshlngton o(Oce is 
the admlnistratiw ilssl~tant. Each 
membrr also has leglslotlve assistants 
who am assigned responsibility for par. 
ticulnr issu~. such as agriculture, com· 
merce, etc. The staff member; of lhe 
various Alabama congressional ofnces 
,ire highly compe tC'nl profo~slonals. I 
would urge any lawyer, as a nrst stop on 
behalf o( a client, to con1ac1 the ap­
propriate st;iff member 10 explain any 
problem or need for lnfonnatlon. Always 
keep the staff advised of developments 
:ind remember that il ''thilnk you" goe1, 
ii long wc1y. 

r"Or your convenience, I ht1v1;1 listed 1he 
names, numbers and adrlreb~C~ o( the 
members o( the AlabamJ clelog.itlon 
along with the names and numbers o( 
their administrative as1,IUJnts: 

DIRECTORY 
ALABAMA DELEGATION 

Washington, D.C. 

Sen. I-Jowell T. Heflin (D) 
(Steve Raby) 
(202) 224-4124 
Han Bldg., Room na 
2nd & C S11t., NE 
Washington, DC 20510 

S1m. Rlc.lldtd Shelby (D) 
(Rick Roberb) 
(202) 224-5744 
Hort Bldg., Room 313 
2nd & C Sts., NE 
W.ishlngton, DC 20510 
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Rep. Sonny C<1llahan (R-lst) 
(Randy Hinaman) 
(202) 225-4 391 
Longworth Bids., Room 1232 
Independence: & New Jersey Ave">., SE 
Washington, DC 20515 

Rep. Wllll,1m L. Dickinson (R-2nd) 
(Clay Sw.in.ty) 
(202) 225·2901 
Rayburn Bldg., Room 2406 
Independence & So. Cnpltol Sts., SW 
Washington, DC 20515 

Rep. Bill Nichols (0-Jrd) 
(Winston Leu) 
(202) 225-J2GI 
Rayburn Bldg., Room 2405 
Independence & So. Capilol Sts., SW 
Washington, DC 20515 

Rep. Tom Bevlll (D-4th) 
(Don Smith) 
(202) 225·4876 
Rayburn Bld1;1-, Room 2302 
Independence I!,· So. Copltol Sts.1 SW 
Washington, DC 20515 

LLM 
in 

RFAL PROPER1Y 

Progr.un includes k asing. 
coosc:ructior1, taxation, finan· 
cing , zo ning md planning , in 
a one-year program, full or 
part time. 

Write or Call: 
Graduate Program in 
Real Property, Land 
Development and 

Finance Law 

University of Miami 
School of Law 

P.O. Box 248087 
Cornl Gftbles. FL 33124 

Telep hone (305) 284·3587 

The Alabama Lawyer 

Rep. Ronnie G. Flippo CD-5th) 
(Frank Toohey) 
(202) 2 25-4 801 
Rayburn Bldg., Room 2334 
Independence & So. Capitol Sts., SW 
Washington, DC 20515 

Rep. Ben Crdrclch (D-61hl 
Uudy Weinstein) 
(202) 225-4921 
Cannon Bldg., Roon, 439 
Isl & Independence Aves., SE 
wa~hlngton, DC 20515 

Rep. Clilude Harri~ lD-71h) 
(Wallor OrMwell) 
(202) 225-2665 
Longworth Bldg., Room 1009 
Independence & Ntw Jersey Aves., SC 
Washington, DC 20515 

X, Be .iware of registr.ition and report· 
ing requirements 

The attorney should be i!Ware or the ex­
istence or certain lobbying reglilatlons 
which moy apply 10 the activiliec; I have 

LL.M 
in 

TAXATION 

Corpor:.tte, Fordgn and Estate 
concentra tions available In a 
one-year progr.un. full or part· 
tlmc. 

Write or CalJ: 
Gr.lduate Prognm in 

Taxation 

University of MiamJ 
School of Law 

P.O. Box 248087 
Coral Gables, FL 33 124 

Te lephone (305) 284-3587 

dlscussc.'C!. The ont' existing om,,lbus lob­
byins law Is the f'ederal Regulation of 
Lobbying Act (tho act) which was passed 
as mm of the legislative Reorgilnlzatlon 
ALt of 19116. The .ict Itself doe<i not restrict 
lobbylng ilCfivilics; rather. II requires 
roglsiratlon under ccnaln clrcurn~tances 
with the secretary of the Sen~1tc and the 
clerk of the House, along with 1he nling 
of quarterly Onanclal repom. Each at­
torney should rcNllW the act and other 
appllcilble statutes nnd ragulations to en­
~uro compliance. 

Conclu sion 
Alabama is quite fortun:uc to have a 

congre~~ional delegiltion of lhc highest 
c.illbcr representing the st.illl In 
W,1shlngton. ThC' members and their 
staffs arl! a pleasure with whom to work. 
I hope the advice contained In this attl­
cle Is of some assistance to those having 
occn~ion to contact the Alabam,1 dolega­
tlon on on issue or Importance 10 a client. 

LL.M. 
in 

ESTATE PLANNING 

Study wilh many of 1he 
nation's au1horitics in this 
no1ionally-rcc<>gnizcd one· year 
pn)gram. 

Write: 

Graduatt! Program In 
Estate Plannlnf.t 

Unive rsity of Miami 
School of L.\w 

P.O. Oox 248087 
Coral Gables, Florida 33124 

• 
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Service by Publication under Rule 4.3 

Service by publlCiltlon has not bl!lm 
the same since Mullane v. C<mt,.JI 
Hanover Bank. 339 U.S. 306, 70 S. Cl. 
652, 94 L. Ed. 865 (1950) That landmark 
United St.:ite~ SuprertHl Court decision 
estilblished a federal constitutional rc­
quirem<.!nl th.it u person receive the best 
"ot lce pr.icti c.1ble under the cir­
cumstances In any .iction in which he Is 
to be served. The Court said, ':i\n 
elemenwy :ind fundamental require-

18 

by 
Jerome A. Hoffman 

ment of due process In any proceedlnH 
which is 10 be accorded Onality Is notice 
rea~onably calculated, under .ill the cir­
cumstances, to apprise intere5ted PJJl'fles 
of the pendency of the action and 1Jfford 
them ,rn opportunity to present their 
ob/cctlons." Id. at 314, 70 S. Ct. 111 657. 
94 L. Ed • .it 873 (emphasis added) By wc1y 
of explanation, the Cour1 went on to say, 
':,\ mere gesture is not due process. The 
means employed mu;t be such os one 

de~lrous of actually lnfotmlng the 
11bsentee might rl.!asonably adopt to ac­
complish 11:• Id. at 315, 70 S. Ct. 657, 94 
L. Ed. ac 874 (emphasis added) 

Since Mullane, lawyers for plolnllffs 
have had to communicate n,ore diligent· 
ly with rnony defond11n1s who formerly 
mtght have been served sol!!ly by publl­
caHon. Even so, service by publlcatlon 
certainly has not become a dead leu!!r. 
It continues to ~crw .in lndl!.ponsablc 

Jonu.iry 1988 



function as Lhc means of last resort. 
Typlc.,lly, only wht!n counsel uses ii shor1 
o( .-. last resort docs It cc1u!te the mischief 
of which It Is capable. 

A defendant moy not foll in a category 
of persons upon whom service by pub• 
llc;c1tlon Is authorl1.ed. As to him, service 
by publication may properly be said to 
be Inappropriate. On the other hand, a 
dl'fc,,dan1 who fall\ In .1n authorh:ed 
cotcgory may not hove been served with 
the formalities required by due proces~ 
Md Rule 4.3 of the Alobama Rules of 
Civi l Procedure. As to him, service by 
pul.,llcAtion, altho1,1gh ilUthorlz-ed, may 
properly be said to have bP.cn Imperfect. 
If a defendant lriapproprlately or Imper­
fectly served by publication appears and 
defends on the mcrlt1,, «1 Judgment 
rendered against him i!t1 of cour!tc, valid 
.ind enforceable. If, howovcr, a defendant 
lnoppropriately or Imperfectly served by 
pul)licatlon def11ults without appeomncc, 
.., judgment rendered against him upon 
that default is void. It will not support ex­
ceutlon. Recording It will not create a 
lien upon property (although h may, of 
coursc1 cast a cloud upon tltle). It will not 
support a subsequent Judgme111. Ii wl ll 
not exert rC:!s /udlcata effect upon subse• 
quent litigations of the same transaction 
or occurrence. A plaintiff who rakes such 
a default judgment may not, It Is true, 
hi.lW ln\lt!Sted much in it. Bul he has 
rocuivt-!d nothing for his Investment. un· 
less a void Judgment will h;we some in 
wrrorcm effect when brandished before 
his oppon{mt. And .irl aUOrn(;ly behaves 
unethically when he bluffs an Ignorant 
or uninformed laymon with a judgment 
the auomey knONS or believes to be void. 
1 hus, It would seem that plainll(1s' 
counsel have an lmponont smke in 
understanding the npproprinte uses of 
Rule 4.3 and avoidlnM the abuses to 
which It has commonly be1m subjec;ted. 

Defense counsel, by the snn,e token, 
have an Important and often rewJrdlng 
role to play in policing and enforcing the 
prophylactic provisions or Rule 4.3 and 
the constitutional requirements of due 
proce5s thi1t underlie It. 

Rufe 4.3 was quite consclously drafted 
to sathfy the conslilutlonol mandate of 
Mullane. It could not have been draftlld 
more conscientiously, although perhaps 
In retrospect, It c.'Ould have bePn drafted 
more skillfully. Some of the appellate 
opinions intmprutlng It have had to wres-

The Alabama lawyer 

tic not with marlCl'S of subSuJncc but with 
problems created 111 dr.iftsmJnshlp that 
haw ob~cured, or at lei1\t not spotlighted, 
th<• ba$lc di~tinction between actions in 
pl.!rsonam, on the onl:.' hnncl, and tho~e 
In rem or quasi In rc,n, on the Olh!!r. By 
making this one simple distinction, we 
c.m cut Rule 4.3 ond service by publlca• 
1lon down to size. Although It does not 
nlWilys keep them well-separated or 
distinguished, R1,1le 4.3 has provisions 
that o1pply parti(:ularly to In fX'/"ionam ac­
tions and provisions that apply p11nicular­
ly to In rem or quasi In rem actions, in 
.iddlLIM, or coursu, to provision~ that 
<1pply equally to both. Thus, In applying 
the rule, a judge or lawyer rnust always 
ask whether a Judgment In pc~onam or 
merely In rem or quJ51 /n rem Is sought 
In the action under examination. 

A. Judgments in personam 
An In personam Judgment is one 

(usually for money damagl!sl that the 
~herlff can execute agalnsl the defendant 
or one that subjects the defendant tO the 
coun\ contempt power. Rulo 4.3 (a)(2), 
uh. \ent., provides: "In no tl\lOnt shall an 
In pcrsonam judgment be entered on ser. 
vice by publicatron except ns provided 
ln subparagraph (cl or this rule:• Thus, 
under carefully limited drc1.1mstances, a 
party seeking an In pt!rsunam judgment 
may have service by publication ag11inst 
either an Individual or a corporation. 

I. lndlvlduali, 
Ruic 4.3(c), sent. 1, provides: "When 

(oj o resident defendant [bl avoids service 
.:ind LcJ his present location or ra~ldence 
I~ unknown and (di the process serwr 
has endorc;ed the fact of failure of service 
r.1nd the reason therefor on the process 
ond returned same to the clerk or [d2J 
where the rt!turn receipt show~ a fo.ilure 

of service, the court may, on motion, 
order service to be m.idc by publication:' 
(emphasis .ind bracketed mr.1teri;1I added) 

J, Resident defend3nl-lf, upon ser­
vlc<> by publication, a nonresident ap­
pear; and defends, an In pcrsonam Judg­
ment rendered against him wl ll, or 
cour~o, be valid. But on In personam 
judgm<'nt obwined by default against a 
nonresident defendant I\ void lf based 
solely upon service by publication. 
Braley v. Horton; 43:.! So.2(1 463 (Ala. 
1983) A party moving ror ~urvlc;e by 
publlcntion must show arlltmatlvcly, by 
Jrrldavit or otherwise, thot the patly to be 
~crved I~ a resident of AlabJma, and the 
trial court must make a Ondlng of 
ro~1de11cy upon that showing, Id. Jt 466. 

On Ith fc1ct:!1 Rulu 4.2(bi(l)(C) seems to 
contradict tl1C! propo~lllo11 th.it In per· 
sonam judgments can bo obtained by 
publication only agaln~l rosldent defen· 
d,1nt~ The rule provides thc1t out-of-state 
SC?rvlce by certified mnil "shall be 
deemed to confer in perronam Juri~dic­
tlon:• Rule 4.2(b), lines S & 6 The pro­
vl!,ion Is not limited on Its (Jee to out-of­
stotll ~utvlce upon Alab11mn residents; In­
deed, ortc supposes lhilt the principal 
uti lity of Ruic 4.2(b) Is to bo found in its 
.ipplicatfor, to nonresident~. Rule 
4.2(b)(1){0 then provide~: 

• • In lhe event that the return 
receipt 5hows failure of delivery, 
~crvice I~ complete when the sc:!r­
vlng party ••• files wilh the clerk 
nn affidavit selling forth facts ln­
tllcatlng the reasonable diligoncc 
utlll.tcd to ascertain the where­
obouts of the party to be served, 
Jnd service by publication is made 
under Rule 4.J(c). 

Ult. wnt., emphasis addL'C.l-1 lere, al~o, 
the provl~lon is not limited 011 It~ face to 

/f.'rome A. Hoffman is o professor of /JW 

at the University of Alabama School of 
/..1w. He hold1 B.A. and J.D. degree~ from 
the Unlvcr5/ty of Nebra~k.J c1nd I~ ,1 

member of tht Alab.im.i and California 
state bJrs. }-Jo Is a member of the 
Alobama State BM'S Action Group to 
Consider Possible Restrueturins of 
Alabama's Appellate Courts 
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out-of-state service upon Alabama 
re~ldent!i and, read only wirh the provi­
sion ··~hall be deemed to confer in per­
)onc1m Jurisdiction" and not with the 
rcl.ited provision~ of Rule 4.3(a)(2) and 
4.3(c), would seem quite clearly to 
authorize in pe1sonc1m judgments ob­
tained hy publication against dofcndants 
not reMdents of Alabama. Rule 4.2 must 
be rt•ad with Rule 4.3, however, and the 
proscription set fonh In Ruic 4.3(a)(2), uh. 
!.Cnt., I~ plain: " In no event shall an In 
persom,m Judgment be entered on ser­
vice by publlcatlon except ilR provided 
In subpnragraph (c) of thlb rul1;1:' which 
then limits in personam effect to 
Judgments obtained against resident 
defendants. Even wh<!n thus llmlted by 
Ruic 4.3, Rule 4.2(b)(l) still hos at least 
tw0 nelds of opcra1ion1 namely (1) where 
the plal,,tlff seeks an In pcrsonnm judg­
ment against an Alabamo resident who 
can be reached (onlyl) out of ,;tate and 
(2) where the plaintiff sE>eks an ln rem or 
quasi In rem judgment ,1galn~t a defen­
dant that Is elther a rc~idcn1 or nonresl• 
dent of Alabama. Thu!,, It seems 

WE TRACK 
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-OR YOU 
DON'T '••' 

PAY \) ,,,. ... 
When wlcni!i$1!,., derendanu, 
bonolklancs. lnsur«l1. policy 
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for n tr:ice when 1he lase known .iddress 
h, three years old or less Is S180.00. 
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1-800•663·6144 "lbll Free 
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CAii 1-800..443-6144 
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reasonable 10 suppose that Ruic 4.3 was 
intended to control on this m11«er and 
that only resident defendant'i are subje~ 
to In personam judgments obtained by 
publication under any cltcumstancos. 

b. Avoids service-A parly m<Nlng for 
i,crvice by publication must show afflr­
matfvcly, by affidavit or otherwise, that 
the party to be served "avoids service:· 
The showing must go beyond mere con• 
clusory a~sert,ons of the ,1fflon1, depo­
nent or wltncs~ by "averring facts show· 
Ing such avoidanca:' Rulo 4.3(d)(1), ult. 
d.:iusc Avoidance mcJns 1h<1t 11[m]ore 
th,m mere inability to rind the! defendant 
i~ roqulred"; the moving party must ~how 
an "element of culpability on th!? part of 
the ddendan1:• Rule 43, committee com­
ment) S<.>e also Richardson v, Arrington 
(431 So.2d 1301 (Ala.Civ.App. 1983). And 
ono court h~ s::ild that "the dmftqmen [o( 
Ruic 4.3) required proof or 'culpobillty' 
or o 'hiding out' by il defendant be,. 
(ore .• . In pcrson.:1m judgment can be 
entered on service by publication!' 
Feder,,/ Deposit Im, Corp. v, Sims, 100 
F.R.D, 792, 796 (N.O. Alo. 1984). The 
trial court must make a rinding of 
avoidance upon the moving pMy's show­
lnt1, Without such a showing ond Ondlng, 
.in In pcrsondm judgment obtained by 
defc1ult and solely upon ,;ervlce by 
publicmion Is void. Miles v. McClun& 
385 So.2d 1326 (Ala.Clv.App. 1980). 

c. Present location of resldc_ncc 
unknown-The moving potty's showing 

SENTENCING ALTERNA TIVE 
PLANNING 

Our Oofonse Pre·Sentonco 
lnveatlg1;1tlons: 
• Carry tavorablo weight In Iha eonronc· 

Ing decisions of 85% of the Judges who 
road them 

• Mlnlmtzo potonllol po,t •co nvlatlon 
problem~ 

• tncorporoto ont1efPotOd chono•• In 
federal sentencing pracllcos 

• Include a sentencing recommendallon 
and, when appropriate, atternatlvea 
lo lncorceratlon 

Senten ci ng and Parole 
Consultants 

Ntltlonnl Lo()nl &oNICol 
71 O Luko Vlow Avonuo Allon111, GA 30308 

Ct1II now; 1·800·241 ·00911 

also must ,ncluJe an .werment that the 
avoiding defendant's "present location or 
,c!,fdcnc.c Is unknown." Rule 4.3, ,;en1. 1. 
Ruic 4.3 does not expressly requlro the 
moving porty to show that he has made 
a di ligent effort to dlscovo1 the avoiding 
defendant\ pre!.cnL loca1lon or 
resldllncl!. Nor does any discovered 
Alab,1ma decision squarely so require. 
Nonetheless, an averment of reasonably 
dlllgcn1 ~earch would seem to be an 
essential element ol any sui;c:cshful show­
Ing thot n de(end;mt i~ avoiding sotvlco. 

d1. Return of service shows failure of 
service-Before a moving pi!rty who 
seeks an In p1Hsondm Judgment may ob­
t.iln an order aulhorlzlni! service by 
publication upon an JVOldlng resident 
defendant, he must have unsuccessfully 
,,ucmpted service by process sorwr or 
certified mai I. To show thnt service has 
btl<m .illempted unsuccessfully by pro­
cess server, the moving pnrty ~hould at• 
t.ich to his affidavit or other moving 
papNs the process server's return of ser• 
vice showing falluru of ~t!rvice. ihe rnov­
int1 party need not, o( cour..c, comply 
with both d1 and d2; If, howovor, he ha$ 
attempted service both by process sor'V(!r 
.ind by ccrtlOed mall, he may, to show 
hi$ diligence, attach both a return of ser­
vice Jnd a return receipt. 

dl. Return receipt ~hows failure of 
)Crvice-Before a mO'vlng party who 
seeks an In personam Judgment may ob­
tJin ,1n order authorLtlng service by 
publlc11tion upon ;,in ovoldlng reslden1 
defendant, he must have unsuccessfully 
ilttempted c,ervice by proces~ 5erver or 
certified mail. To show thnt service hos 
bcon attempted unsucce~\fully by cer­
llOcd mall, the moving p<1rty ~hould at­
tach to hli. affidavit or other moving 
popol'\i the postal service's return receipt 
showing /allure of service. Tho moving 
party need not, of course, comply with 
both di .ind cl2; I(, howeve-r, he hos Of· 

templed service both by proce~s server 
and by cer1ified mail, he may, to show 
his dlllgence, attach both a return of ~er• 
vlc.c ,md a return receipt. 

2. Corporations 
Rulo 4.3(cl, sent. 2, provides: "When 

J defendant is (a1] .i domestic corpora­
tion or [a2J a foreign corporation having 
one of its principal places of busfncs!t In 
{hll itate and lbl the process server has 
endorsed the fact that proces$ connot be 
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sorvt!d [cl] becr1ui,e of the failure o( the 
defendant to elect officers or itppolnt 
agents, Ot rc2J OOCause o( the absence of 
office!'!> or agen1.s from the stc1w for a 
period of thiny days from Lhc Ollng o( tho 
complaint or Lc3) because the omccr:. or 
Jgenb are unknown, then such dcfcn­
dam shall bo dcomed to have .Jvoldcd 
service and tho court may, on motion, 
order service 011 such defendant to be 
m.ide by publlcotlon:• (l.imphasls ilnd 
bracketed matcrl.il addod) 

al. Domest ic: corporations-The m<N­
ing party'~ affidavit or olhor evidence 
must show, as o,e alternatlvc1 that the 
defendant to be served by publlcatlon I~ 
a domestic corpor.ition. 

..i2. Certain foreign corporation :rhe 
moving porty's .iffldavlt or other evidence 
must show, ns the other alternative, that 
tho cfo(ondant Is .i foreign corporation 
"having one or It~ principal places or 
bu~lneqs In this s1aw.'1 

b. Attempted personal servicc-Bdore 
a moving party who seeks an In pcr­
son.Jm Judgment may obtain an order 
authorlzlnK service by publlc.ulon upon 
an .ivoidlng corporation, he must, by the 
letter of Ruic 43, have un$uccessfully JI· 
tempted i.orvlce by process server. Ruic 
4.J(c), sent. 2, doe~ not, on Its face, 
recognize ottcmptcd service by certified 
mall as a quollrylng attempt at ~ervlc:e. 
Although the committee comrnl!nt, do 
not explain this omission, IL wouid soem 
Justiflable on the ground that tho posral 
service's rPturn receipt cannot bl! ox­
pccl<.>d 10 contain the infom1atlon re­
quired by tho Rule. See subsection c., 
below. If a return receipt can or does In 
fact contain the required information, 
there would seem to bio! no good reason 
in policy to deny the moving party this 
les~ expensive alternatlw. Furthermore, 
even If a return receipt cannot contain 
the required information, there may bo 
no sood rca~o,, in policy 10 deny the 
moving party an opportunity to get the 
required Informal on befow the court by 
other mca,,~. for example, the affldavlt, 
deposition or llw te~tlmony of the party, 
hi~ attorney or an lnwstigator. Perhaps 
the rule should be .:imcndcd to make this 
clear. 

c. Reason for failure of service-Th e 
process ~urwr'~ return of service (or 01 her 
source of 111rormiltlon, If allowed) must 
show not only that rhe attempt at per-

The A/Jb,im,1 lawyer 

sonal service has failed, but mu~t show, 
35 well, thilt it failed for one or the follow­
ing reasons: 

(1) bec:ause of thl! failure o( the defon. 
danl corporation to elect omccrs or dp­
point agents; 

2) because of the absence or omcers 
or agents from the ,Mte (or a period of 
30 d11ys from the filing or the compl11lnt; 
Or' 

(3) bccau~e the ofllceri, or agents are 
unknown. 

B. Judgments in rem and quasi in 
rem 

An /n rem or quasi In rem Judgment 
op(!r..itcs only upon speclOed propcny or 
a specified status under the control of the 
rendering court. Rule 4.3(a) provides that 

a party seeking only 11n In rem or quasi 
In rem Judgment m,ty haYI! service by 
publlcatlon upon .i defendant under two 
categories of prescrlbt:.id circumstances. 
Rule 4J(b) adds a third category. The rule 
draws no aitegorlcal distinction between 
individual defend,mts and corporate 
defondants, allhoush Individual defen­
dc1nts probably wlll fall more frequently 
wl1hln the rule's requlmmon~, ilnd 1he 
rule's provislonb m.iy, as n practical mat­
ter, apply son,owh,11 dlfrOfontly to cor­
porations than they do to individuals. 

1. Categories of circumstances in 
which service by publi cati on b 
authorized 

In brle(1 the rule provides that service 
by publication may be authorized (1) 
whcro th!! lduntlty or re~ldence of a 
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defendi!nl is unknown, (2) where ii resi­
dent defendant has been absent from his 
residence for more than 30 days since the 
{!ling of the con,plalnl or (3) where the 
residence of o defendant Is known but 
service by process server or cenified mail 
h11s failed. 

a. Identity or residence unknown­
This altcrnatlvo roctulroment appears In 
Rule 4.3(a)(1). Because h Is not otherwise 
limited, It applies to both resident and 
nonresident defendants. Thus, whore o 
plaintiff seeks only an in rem or quasi In 
rem judgment, either o resident or a 
nonresident defendant may be served by 
publication under this sub~ection Md, IC 
duly so seivcd, will be bound by the 
Judgment even If he doe~ not participate 
In Its adjudication. 

b. Resident defendant absent from 
resid1mce-Thls olternotlvo requlre1ncf)( 
also appears In Rule 4.3(.i)(1). It is limited 
by hs terms to l'l'Sident dc,fendants. Thus, 
only a rosldont defendant "absent from 
his residence for morl! than thirty days 
since the (Hing of the coniplaint" may be 
served by publication under this provi-
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sion. A nonroslclcnt rfefendant similarly 
absent from his residence in another st.ilc 
or counlry may be scrvi!d by publication, 
If at all, only under the provision exam• 
lned In the following subsection. 

c. Residence known but personal ser­
vice has failed- This alternative require­
ment 11ppears in Rule 4.3(b). Because It 
Is not otherwise limited, It applies to 
both resident and ,,on-resident defon­
dants. Thus, where a plaintiff seeks only 
an in rem or quasi in rem judgment, 
either a resident or a nonresident defen­
dant may be served by publlcatlon under 
this provision and, If duly so served, will 
be bound by the judgment even I( he 
does not pi:lrticlpatc In its adjudication. 
One might nrgue tennbly that Rule 4.J(b) 
was not Intended to creme n discrete 
category of cases In which service by 
publication might be authorized, that II 
was Intended only to codify the Mullane 
standard or duu proces~ thdl must govern 
all the other categories of tha rule. Be that 
as It may, the ploln language or the pro· 
vi~ion does c;eem Lo authorize service by 
publication under ci rcumstances not 
covered by t1ny other provision of the 
rule. Specifically, where a p/,1intiff seeks 
only an In rem or quasi in rem /udBmenr, 
a resident dt!fe.ndant of knc,wn rl:i~idence 
may properly bo served by publication 
under this Sl:!Clion without cl ~howing that 
he avoids service. h need only be shown, 
by return of service or return receipt c1t1d 
supplemented by affidavit or otherwise 
as circumstances may allow or require, 
that service has foiled notwithstanding 
reasonably diligent efforts 10 effect It. 

C. Procedure 

A plaintiff seeking an In personom 
judgmenl under pan A, above, must re­
quest service by publiciltion ny motion 
to the court. Rule 4.3(c) Is clear about 
this. On the 01her hand, a plalnllff ~cck­
lng only an In rem or quasi In r<!rn Judg­
mc,,t under Part B may, unless tho trial 
court In which the action Is pending has 
cstabll)hed a local practice 10 the con· 
tmry, request service by publication 
simply by presentation to the clerk of the 
coun. Rule 4.3(d)(2) is no1 entirely ex­
plicit i!bOut this, but the smal I gap In I~ 
text con be filled, It would seem, by fair 
lmplicallon. Where a plalntlff seeking 
only an In tom or quasi In rem Judg,11ent 
obtains service by publication upon 

presentrttion to 1he clerk, as seems con­
templnted by Rule 4.3(d)(2), the trial court 
will have no fornial oppo11u,,hy to l'L'Vlew 
the presenthig plalntlWs affidavit before 
Judgment. Indeed, the court will not 
review the avcrments of the affidavit at 
all, unless the defendant served by 
publlcatlon upon the strength of the af­
fidnvil mow~ subsequently to ~ct aside 
the Judgment under Rul~ 55 and 60 or 
challenges It collaterally In a subsequent 
action In tho same court. Thus, tho v.ilidl· 
ty or such a Judgment wlll ordinarily de­
pend upon lhe Intelligence, skill and 
good Judgment of counsel (or the mov­
ing plaintiff. Said onoiher way, where an 
In personam Judgment ls sought, the trial 
court Is expected to ~ave the pl.llntiff's 
counsel from the folly of Investing In ii 
void Judgment; where i.ln in rem or quasi 
In rem Judgment Is sought, it is not ex­
pected to do so, and cannot do so, If It 
has not established a local practice bring· 
Ing all requests for service by publication 
before it . It con only let the chips fall, 
retrospectively, where they may upon 
post•Judgment anack, setting aside the 
judgment if counsel hil~ not complied 
scrupulously with the letler and spirit of 
Rule 4.3. 

Ruic 4.3(dl(ll require!> ,11, amclavlt. Al. 
suggested In part. A, c1bove, an affidavit 
should not be thought the only means 
(although h Is the usual me.ans) by which 
a 111ovlng plaintiff can support his motion 
before the court. Under part B, however, 
where the presentation ls lo the clerk, the 
pre~enting plointiff must make his f.1ctual 
showing exclu5lvely by affidavit, because 
the clerk i~ nol authoriied to hold a fac­
tual hearing, Wht!thur In support of a 
motion to the judge or a prescnt,1tlon to 
the clerk, the a/{idavlt(sl must go beyond 
concluso,y ~rments with regard to cer• 
toln elements. As perhops the most fun· 
damental exomple of this proposition, 
the moving plaintiff must assert facts from 
which the court can reasonably con­
clude that the moving plaintiff has made 
reasonably diligent efforts to Identify 
and/or Hnd the defendant whos~ Identi­
ty or resldonce he avers to be unknown, 
Whltflcld v. SandC!rs, 366 So.2d 258 (Ala. 
1978); Wynn v. Smith, 357 So.2d 973 
(Ala. 1978), or to effect personal service 
upon a defendant of known or easily 
ascertainable residence. Sams v. 
Equitable Life Assur. Soc., 402 So.2d 999 
(Ala.Clv.App. 19131). On Lhe other hand, 
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conclusory averments should probably 
suffice as 10 certain other elcmonis o( lhe 
affidavlL. Although 1hey certalnly do not 
foreclose 1hc lnq1..1lry, 1he illustrarlw form 
affidavils presen1ed In the following part 
sugges1 where factual conclusions might 
bC! lhought permissible and where 1hcy 
might no1. 

D. Some Illustrative forms of affidavit 
The following forms are fntondud lo be 

lllusrrallvo of the elements roqulrcd by 
the due process clause as Interpreted In 
Mullane and by Rule 4.3. As such 1hey 
may serve to sllmulate discussion ()V(lr 
competing under~tandfng$ of those re­
quirements. A trial JudgC! might use them 
as they arc or with such modifications as 
may bring 1hem into conformity wilh his 
own undcrsvinding of the rcqulsitt's of 
Rule 4.J or wilh 1he prac1icol rieecls of 
his court. For example, he mny wl~h to 
delete the doclslon-1ree instruttlons that 
appe;ir in caps within bmcke1s through­
out the bodies of 1he forms, reserving for 
himself the Judgmcn~ that such instruc. 
tioni. put within the affiant's reach. A 
lawve_r might use them as they are or with 
such modlflc;itions J!> may bring them In 
to conformity with his own und1:1rstand· 
ing of the rcqulslles o( Rule 4J or with 
the practical needs of his ofilco. For ex· 
ample, he rn.:iy wlbh to use them only as 
1:1ufdes from which to ,reat~ professlon11I 
looking. nonfotn1 affidavits. 

Form 1 

AFFIDAVIT IN SUPPORT OF SERVICE 
BY PUBLICATION 

[For use where In personam 
judgment b sought! 

!NAME OF COURT) 
) 

__ 
1
) CIV. NO ___ _ 

) 
Plaintiff(>), ) /,I FIOAVIT SUPPORTINC 

) MOllONTOlHECOURT 
v. I FOR AN ORO(R 

I AUTI IORIZINC SfRVICE 
I BY PUBLICATION 

----- ,l IM011Jnr ~>eks Jn In 
) fl"~nam judgm!!nl) 

Oc,fcndant(\). ) 

Tl IE AFFIANT AVERS THI: 
FOLLOWING: 

1. My name Is ----- -
1 .im in the caplloncd 
action. 

The Alabama Lcl~'Yer 

LSTATE YOUR RELAllONSI IIP ro THE 
CAPTIONED ACTIO\I, E.G., PLAINTIFF, 
A1TORNEY FOR PLAINTIFF, WITNESS 
roR PLAINTIFF, ETC.) 

2. I have personill knowledge of 1he 
propositions of fact i tated h<>rein. 

3. f>lalntlff - ------­
seeks an in personam Judgmunt against 
De(ondant , 
the nnmcd defendan1 agoins1 whom ~er• 
vlrfl by publlca1.lon Is requested. 
[II YOU DO NOT SEEi( AN IN PER· 
SONAM JUDGMENT, THIS IS NOf AN 
APPROPRIATE FORM OF AFFIDAVIT TO 
SUPPORT YOUR MOTION. AN IN P[R. 
SONAM JUDGMENT IS ONF THAT THE 
SI tERIFF CAN EXECUTE AGAINST THE 
DEFENDANT OR THAT Tl IE COURT 
CAN ENFORCE BY ITS CONTEMPT 
POWCR.J 

4. I!. tho Defendant named In pnra• 
graph 3, above, a resident indlvldui11 of 
1hc State or Alab:imal ____ , 
lJF THE NAMED OEFENOANT IS A 
NONRESIDENT INDIVIDUAL ANO 
YOU ARE SEEKING AN IN PfRSONAM 
JUDGMENT AGAJNST TrllS DH·EN· 
DANT, YOU Al{E NOT ENTITLE.D 10 
SCRVICE BY PUBLICATION. IF Tl I[ 
NAMED DEFENDANT IS A RESIDENT 
INDIVIDUAL OR A DOMESTIC OR 
FOREIGN CORPORA1 ION, COMPLETE 
THE APPROPRIATE PARACRAPH(S), 
BELOW.] 
Resident Individual 

S. If the named Dcfc_nclant Is 11 resident 
Individual, Is hi~ present locilt1on or res. 
idence unknown? • ,r so, 
have you made diligent efforts to di~cover 
his preson1 lociltion or rcsldrncel 

[If YOUR ANSWER TO EITl-iCR OF 
TliCSE QUESTIONS IS NO, YOU ARE 
NOT PRESENTLY ENTITLFD TO SER· 
VIC[ BY PUBLICATION. IF YOUR AN· 
SWER TO BOTH QUESTIONS IS YES, 
STATE BELOW THE FACTS FROM 
Wt IICI I Tl IE COURT CAN CONCLUDE 
Tl tATYOU I !AVE, IN FACT, MADE DILI­
GENT EFFORTS TO DISCOVER THE 
NAMCO DEFENDANT'S LOCATION OR 
ADDRF.SS. If HiE SPACE PROVIDEO tS 
NOl ADEQUATE, AnACli ADDI· 
TIONAL PAGES AS NECESSARY. Tl JEN 
COMPLETE THE FOLLOWING PARA· 
GRAPI l,J 

6. Has per;onal ~ervice of proc1m 
upon the named Defendant been at-
tempted by process server/ ___ ... 
By cer110oo rndil? 
IIF YOUR ANSWLRS 10 BOTH OF 
THESE QUESTIONS ARF NO, YOU ARE 
NOT PRESENnY ENTITI ED TO SER· 
VICE BY PUBLICATION. IF YOUR AN· 
SWER TO EITHER IS YES, ATIACH THE 
RETURN OF SERVICE OR RETURN RE· 
CEIPT TO THIS AFFIDAVIT AND COM­
PLITT THE FOLLOWING PARAGRAPH.] 

7. Does rhe return of ~ervice or return 
receip1 show fallurc of service?- - · 
[IF YOUR AN~WER TO Tl IIS QUES. 
TION IS NO, YOU ARE NOT PRESENT· 
LY ENTITLED TO SERVICE BY PUBLICA­
TION. IF YOUR ANSWER IS YES, COM· 
PLETE THE FOLLOWING PARAGRAPH.] 

8. Is th!! narm,d lndlvlcluill D!!fendant 
avoiding personal service of process? 

[IF YOUR ANSWER TO THIS QUES­
TION IS NO, YOU ARC NOT PRESENT· 
IY ENTITLF.D TO SERVICE BY PUBUCA­
IION. IF YOUR ANSWFR IS YFS, STATE 
BELOW Tl IE FACTS rROM WHICH THE 
COURT CAN CONCLUDE THAT THE 
DEFENDANT IS, IN FACT, AVOIDING 
SERVICE OF PROCESS. Jr Tl IE SPACE 
PROVIDED IS NOT ADEQUATE, AT· 
TACH ADDITIONAL PAGES AS 
NECESSARY.) 

Dome$tic or Foreign Corporotlon 

9. Is the named Dcfonda111 J domc.htlc 
c.:orporation? A (orcign cor• 
poraiion having one of It~ principal 
place~ of business In thi s stntel 

(IF YOUR ANSWERS TO BOTH OF 
THESE QUESTIONS ARI: NO. YOU ARE 
NOT ENTITLED 10 SERVICf BY PUBLI­
CATION UNDER Tl IIS PARACRAPH. IF 
YOUR ANSWER TO CITI ICR IS YES, 
COMPLETE Tl IE NEXT PARACRAPl·I.] 

10. Has personal service of process 
upon the named corporote Defendant 
been attempted by process server? 
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!IF YOUR ANSWER TO TI-IIS QUES­
TION IS NO, YOU ARE NOT PRESENT­
LY ENl Ill ED TO SERVICE BY PUBLICA­
TION. If' YOUR ANSWER IS YES, AT­
TACH Tl IE RETURN OF SERVICF TO 
Tl·tlS AFFIDAVIT AND COMPLETF THE 
NEXT PARAGRAPli.] 

11. I fa~ p<>rsonnl service of process 
foiled hecm1~e the Defendant corpor,1-
11011 hils failed to elect officers or oppolnt 
ngontsl . Beci1use 1he Defen• 
dani co,porntion's omcers or i1gents have 
been absent from the ~tale for thirty days 
from the dJlC upon which your com­
plaint wa~ (lied? Because, 
ilfler dlllgent inquiry, the Defendant C'or­
pornt ion's omcers or agcnb arc 
unknownl ___ _. 

(IF YOUR ANSWER TO EVERY ONE Of' 
THCSC QUCSTIONS IS NO, YOU ARC 
NOT PRESENTLY ENTITLED 1'0 SER· 
VICE BY PUBLICATION. IF YOUR AN· 
SWER TO ANY QUESTION IS YES, 
STATF BELOW THE FACTS THAT SUP.. 
PORT YOUR YES ANSWER(S). IF Tl IF 
SPACE PROVIDED IS NOT ADEQUATE, 
ATTACI I ADDITIONAL PACES AS 
NCCESSARY.J ______ _ 

A((iant. 

Subscribed and sworn to before me 
thl~ dil)' of ____ _ 
19. __ 

NorARY PUBLIC __ _ 
COUNTY _____ _ 

STATE 

Form 2 
AFFIDAVIT IN SUPPORT OF SERVICF 

BY f'UBI.ICATION 
(For U\e where in rem or quasi In rem 

Judgment is sought) 
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[NAMl Of COUKT] 

I 
,)C IVNO __ _ 
) 

Pl,1ln111f(~I. ) AfFIDAVIT SUPPORTING 
l REQUEST fO lliE CLERK 

v l ~OR A UIRH.. flON 
) AUTI IORIZINC seRv,ct 
) DY PU£JLICATl0N 

__ ,) (Mov.11,1 >t!l'kl. Ml In rt!m 
Delrodo111(,l I or quasi In ft!m jud11monu 

THF AFFIANT AVERS 11 tE 
FOLLOWINC: 

I. My no1me is • I 
am In 
the captioned octiO"I. [STATE YOUR RE· 
I.ATIONSHIP TO THE CAPTIONED AC· 
I ION, E.C., PLAINTIFF, ATIORNEY FOR 
PLAINTIFF, WITNESS FOR PLAINTIFF, 
CTC.J 

2. I have personal knowlcdgo o( the 
propositions of fact staicd herein. 

J. Plalnllff -------­
\OOks an in ~ or quai-1 in rum judgmtmt 
.1galnst Dt!fondant .• 
the nt1mcd defendant agJlnt.l whom ~or­
vice by publlciltion i,; requc~tcd. 
[IF YOU 00 Nor SEEK AN IN RrM OR 
QUASI IN REM JUDGMENT, THIS IS 
NOT AN APPROPRIATE FORM OF Af, 
flDAVIT TO SUPPORT YOUR MOTION. 
AN IN REM OR QUASI IN l<EM JUDG­
MENT DETERMINES RIG! ITS IN PROP­
LRTY Tl IAT IS UNDER n;c CONTROL 
or Tl IE COURT OR ESTABLISI ICS OR 
TERMINATES A STATUS.] 

4. Do you ,;eek service by publlca11011 
because the Defendant, who Is .i 11:!)ldcnl 
of lhi~ state, has lx:t!n .sbscmt from his 
known rt?Sidence for more than thirty 
days from tho d,110 upon which your 
c:ompl.ilnt was flledl . If qo, 
have ,you attempted to serve the Dcfen­
dilnl personally by proc~~ ~eMr or cN­
tlOed maill --- ~ 

(If YOUR ANSWERS TO Tl tCSC QUES­
TIONS ARE YES, ATIACH Tl I[ RCTURN 
or SERVICE OR RETURN RECEIPT TO 
THIS Al Fl DAVIT. IF YOUR ANSWER TO 
EITI IER QUESTION IS NO, YOU ARE 
NOT ENTITLED TO SERVICE BY PU6LI, 
CATION UNDCR 'fl IIS PARAGRAPH 4, 
AITHOUGH YOU MAY S1 ll.l Br EN 11-
rl EIJ TO SERVICE BY PUIJLICAllON 
UNDF.R PARAGRAPHS 5 AND 6, OR 7, 
BFLOW.J 

5. Do you seek ~ervic:e by publlc,11lon 
bccau&t! the Defendant's Identity Is un-
known? . B~use the Defen-
d ,1 n t·~ re~ldence I\ unknownl 

[IF YOUR ANSWER TO Ell HER Qt­
THESE QUESTIONS IS YES, COMPLEl E 
Tl IE FOLLOWING PARAGRAPI I.] 

6. Have you made dlllgcnt e((orb to ,15-
Ci:lrt.lln tho Identity and/01 residence of 
the Defendant? ___ _ 

[IF YOUR ANSWFR TO THIS QUES­
TION IS NO, YOU ARF NOT PRESENT, 
LY ENTITLED TO SERVICE BY PUBLICA­
TION, UNLESS YOU ARE SO ENTITL£D 
UNDER PARAGRAPI I 4, ABOVE OR 
PARACRAPI I 7, BELOW. IF YOUR AN· 
SWER TO 11 IIS QUESTION IS YES, 
STATE BELOW Tt-lE FACTS FROM 
WHICH THE COURT CAN CONCLUDE 
THAT YOU I IAVE, IN l·ACl1 MADE Olli· 
GENT EFFORTS AS ASSERfED. JJ: THE 
SPACE PROVIDED IS NOT ADl:QUATE, 
ATIACH ADDITIONAi PACES AS NEC-
ESSARY.] ________ _ 

7. Do you scok sorvfcc by publlcatlon 
because reasonably diligent efforts to 
serve a de(endonl o( known residence, 
either In Alabama or ilflOther ~tate or 
country, by procc~s server or certified 
mail have falledl __ _ 
!IF YOUR ANSWFR TO I I IIS QUES­
TION IS NO, YOU ARE NOT ENTITLEO 
TO SERVICE BY PUBLICATION UNDER 
Tl IIS PARAGRAPI I, Al.JI IOUGH YOU 
MAY BE SO ENTITLED UNDER ONE OR 
MORE OF THE FOREGOING PARA­
GRAPHS. IF YOUR ANSWER IS YES, AT· 
TACH THE RETURN OF SERVICE OR 
RETURN RECEIP"I 10 TIIIS AFFIDAVrr 
ANO DESCRIBE BFI OW THE EFFORTS 
YOU HAVE MADI: tO AID IN l:ffECl­
lNC PERSONAi SI RVICL IF Tl IE SPACE 
PROVIDED IS N01 ADEQUATE, AT­
lACI I ADDITIONAL PAGES AS 
NECESSARY.) 

Af0an1. 

Subscribed Jnd swotn to before 
me th is day o( 

19, __ 

NOTARY PUBLIC __ _ 
COUNTY~----­
STATF ---- ---

• 
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Consultant's Corner 
Tht• followlnB is ,1 rcviC!w of and com 

mcntclf)' on ;in office automarlan l~~ue 
with currant lmpon1.1ncc to the leeol 
community, prepnrcd by the office c1uto­
mf1tlon consult.mt to the state b.ir, Paul 
Bornstein, wlloM? viPw~ are not ncc<!~­
)Jrl/y those of tht• ~race bar. 

This is the sh11h .irtlcle in our "Con­
su/ranr's Corner" sarles. We would like 
to hear from you, bot/, in critique of the 
article written and suggcjt/ons of topics 
(or future ilrtlcles 

Don't say no 
Last column, we' took 11 rather tongue­

In-cheek look .11 "~Ix lypes of vendors I 
would never buy r1ny1hing from.'' o,,e 
faithful reader (.ictually the auorney for 
my malpractice lnsuret) sug8e~1cd that 
rm mticle on u positive noto would be 
.ippropriate. Herewith, one consultant's 
opinion on the type of vendor you 
)hould do bu,;ire~s with, even I( you 
havo no immed1a1e plans to buy .iny· 
thing. By ()ne of thP most re,rwk<1ble 
colncldcnces, lhi§ type of vendor abo 
h11s six charattcrisrics, 

Believable 
If it GOunds too good to be true ••• 

(you knc,w th~ rest). There lh Jfl unwrlt· 
ton allowance for creJtlvc hypcrbok• In 
sales pltLhes, not unlike that accorded 
Jttorncy!. in opening and clo)ing .ugu­
mcnts. That said, yov Me c·n1l1l<'d to a 
r,rP~entatlon coMlsting o( ~omc1hlng 
other than purl! flummery. 

I le may have ~omethlng new to show 
you, perhaps revolutionary, but the be­
lievable vendor generally will re,trnln his 
cnthu~lasm 10 ., level or " tol<'rnble ex-

The Alabam.i L.1wyer 

aggcrntion." I-I€! may even understdh.! J 

poini or two, out of respect for your con­
dilionccf skepticism. 

Verifiable 
There .1rc vendor. who opened thc:lr 

doors yestcrd.iy, and will be lit.ins of thl! 
inous1ry tomorrow. On 1hr othe, hand, 
a dl~tresslng nu,nbc· of loday's "slJrs" 
are tomorrow's burned-our meteorites. 
A~k for references anc.J check them. H,,s 
the vPndor kept In touch ,ince instolla• 
tlonl lh ht> ii~ concerne<J ,1' you about the 
success of the system l I las he offered 
follow-up help, albeil JI a price/ 

If tho vendor states he cannot roveal 
lhe 11nrrws of any customers, or "01,ly a 
few," be wary. Mos1 vendors have one 
or two customer.. who decline to be rd· 
erencecl, but a,, cmtlre book of phantom 
usvr~ ~hould trigger ln,mediate alarms. 

Knowledgeable 
The vendor should undcr~tand law 

fir operations d~ well a~ or benc_r 1han 
you do. Several yeil~ ago you could nol 
hove Insisted on such co,npot€!nce, bu1 
you cnn ,,ow and you \hould. Do not 
deal with lncompeten1 vendors. 1r rhc., 
vendor is less knowledgeable lhan you 
about law fl rm opcralion\, do not deal. 

Reputable 
This can get ;i bit tricky. A wndor's 

reputiltlon Is often mixed, i.l combination 
of fdvor,1ble and not ,o favorable opln· 
ion!.. Thh I~ 10 be expccwd. No one ,~ 
per(cc:J. 1 hu key is how the vendor re· 
spond~. b he overly dofonslve? h, he 
forthcoming? Does he Impress you as 
someone who will go at least the nl!xt­
to-la\t mlle to make you J sa1,~fled 
cus1omer? 

likable 
Thi, sound~ almost tnviill. Aflcr all, 

wh.it count~ ls performance, right? Ye~ 
and 110. It Is sJd, porh.ip$, bul true thal 
business relationships oflon ilr<' orfectcd 
by "fooling~.'' You should car,,ltallze on 
one or your ~trengths, nc1rnt•ly, the devel• 
oped abllhy tc, si1e up people. If you 
genuinely dislike a 11endo1, you should 
not do buslne~~ with him. Thu odds are 
overwhclmlrig that 11 poor outcome will 
tmsue, bccmtsc you expe<t It to hc1ppen. 

"Death wi~h" I~ too ~trong ,1 term, bu1 
"sclf-rulnlllng prophecy'' ls not far from 
the mark. Follow your in~lln<.:l~ and ~eek 
out another vendor If the choniistry slm· 
ply is 1101 thNe. 

Professional 
The acid tc~I or a lrue proresslonal Is 

rwo-fold; how ha handle, RltCCt'5S and 
how hP. h,,ndlo~ r,lilure. Thr1 prolcsslonal 
,hould be ..inlm.11ed, but ,hon of "high 
nves." He should move at once 10 dis­
cussing 1mplen,cn1atlon Mrategy, cutover 
planning, conversion and trnlning. His 
Job ha1, hardly begun. Evon ,iftor lhe sys. 
lcm has become a success, you should 
still expt'Ct him to call on a regular basi~. 

No onl' llkf'~ to lose, le~, o( all a pro­
fessional. Many of lhem, c1f1cr a decent 
Interval or privatr mourning, wlli ,,sk for 
a final favor. Wh111 could I hJvc done to 
change the outcome? If there Is ~ome­
thing lha1 might have swayed you, say 
It. On lhe other hand, if nothing would 
have ch<1nged the oulcome, .is often b 
1h~ case, them ~oy tha1, too. Flnolly, If you 
feol 1hat one or more of rhe "non.select­
ed" vendor~ behaved with uncommon 
gr.ice In the face of rcjcc1lon, write to a 
prh1clp,3I or the vendo,'!. wmr,,1ny and 
~peak your mrnrl. • 
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ANNOUNCEMENT 

The University of Alabama School of Law's "Special" Special 
Collection: Reaching Out for Law School History 

Mo~I l,1w ~chool graduate, possess an 
dSsortr11en1 o( ,elics from their student 
d,1ys-class notes nnd course outlin(.)s, 
~tude,,t hondbooks nnd newspapers, 
Moot Court briefs .:ind so forth, Oloo aw-dy 
In personal archives, either as valued 
documents or (orgouen baggage. I( you 
are a graduate of thf! Unlw~i ty o( 

Alabama School of l.dw, the School of 
Law Library would like 10 k11ow what you 
have. Th<!ro may be something In your 
fl lP.s th,11 could round out one of the 
library'i. most lmpomint collection5, 

Followl11g the school'~ recent Hugo 
Bl.ick centennial observances, Dean 
Charles Gamble responded to a growing 
interest in the history o( the law school­
Its students, alumni, faculty ,ind ad­
ministration. i he result wai. the creation 
of a "History of 1ho Law School" com­
mittee, and il$ part o( the activities of that 
commlllce, School of L.1w librarians are 
cvnluting their special collections 
holding~. They have found a weahh of 
materials. 

for exJmple-i n i.lddllicm to such 
schol,1rly publiGJtion\ as I Ile Alc1bama 
I ow Journal (1682-1885), (1925-1930) t1nd 
The A/(lbama Law Revlt.w (1948-p,esenO, 
the library holds stud1m1 newspapers, In• 
house publications of the School or Law, 
guldebookJ., directories c1nd manuscript 
collections. 

Assistant Law Llbrnrlan David Lowe has 
written a computer progrnm so lhe 
library cvontuall~ wi ll b<> nble 10 produce 
a l)Jbllogrnphy of Its law \ichool-reiated 
books and paper;. The special collcc­
uons department will be occupying ei<· 
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pandcd quorters within ,, few months, so 
now is,, good time to seek n<-'W sources 
of hl\torical documunts. 

The librarians involved MC Interpreting 
1hc phrase, "the history of the l,1w 
school/' ns broadly 0s possible. They 
have collcucd (nnd a,e determined 10 

collcc.1 more) Olms and video\ or Law 
Weck Jctivitles, and hope to add 10 the 

llbrnry's exist ing collection of 
photographr,. Many publications by or 
about faculty and alumni are available In 
the llbmry, but the go,11 is to collect all 
SUC'h works- including working papers, 
rlrnft~ and memomndo generated during 
the process of composition. 

1 hi! library welcomei. the donation of 
<.lass notes, seminar pr1pcr,;1 Moot Court 
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brlefi. and otherdO<:Uments that speak or 
the history or legal Instruction. In many 
case!., collection!. or pel'!,()nal papen. al~ 
are welcomed. 

I( you arc a potential donor to the 
llbrary's "hl,tory of the law school" col• 
lection1 please do not limit yourself to the 
c;atcf(oricb or types of documents men­
tioned r1bovc. Your Judgn,en1 of which 
m,iwrlals wflect the hlsrory o( legal 
education I~ likely to be a sound one. 
Quite a number of agencies not directly 
COMCCtcd with the School of Law ISSU(! 
publlc.itlOn) and reports hcJVing to do 
with the people and concerns of the 
school. Moreover, In order to set up 
blogr.iphlcal (lies on alumni <111d f,,cul• 
ty, the llbr,uy need!, 10 have Its own col• 
lcctton of 1he Coro/lo (the Unlver~lty o( 
Alnhama ycnrbook)1 p.irticularly those 
lssu<!s published before 1940. Coplo!. of 
older Mart/ndalf'-Hubbe/1 are ln,portant 
for keeping track o( graduates and 

est.iblishlng "genealogies" of l.iw Orms 
with which alumni and faculty h;1ve been 
associated, 

The library would ba C!,peclally 
plea~ed to receive the following: 

Tlw Alabama Law Advocato (stu­
dent newspaper), ony lssuo 
dmod 1977 or later; 

The Alabama Law Rf!porccr (In­
house newsletter), any Issue 
dated 19n or lc11er; 

The Column (studcnl newspaper), 
volume 8 (pobll!,hcd in the 
1985·1986 academic year); 

I.aw Week ftlms or videos (Including 
~tudent-produced satire~) or any 
dc11e, certainly 1980-1986; 

Tho Ma,rindale-Hubbell Law Olmc­
tory (and its anc::esto~. Hubbc/1'5 
Legal Dlrl!ctory and Martindale'~ 
American Law Dlrertory) for the 
years 18701 1872, 1875-1877, 
1880-1881, 1884, 1892-1899, 

ILLUSTRATIV E TOPI CS CO VERED 
LN THE I lANDBO OK ARE: _ 

l. Ot her /\cddt!nts on the Prcmii;cs of the 
Civil l)cfondflrH 

2. Crlmln.:il History o( an Accused 
3. lmp cnrhment of Witnesses 
4. Reh,1bililnt1on of lmpl.'achcd Witncst..C'> 
5. 0enernl Reputation l!vidcnce 
6. Othrr lnjurie~ trom the l'roducl ol lhe 

Def emf.int 
7. Other M11,represcntahons in l· roud and 

Deceit 
8. l'nsl Failures lo PJy in B,1d Folth Cnseii 
9, I lt1bil ol o Civil Dcfcnd,rnt 

HJ. "Ot her Purpo se" Rules (or Admission of 
Cha n1der 

1901-1910, 1912, 1915-1918, 192(). 
1926, 1928-1929, 1931-1939, 
1941-1943, 1945, 1947-1948, 
1950. 

To arrange for do11i.11lon or matarlal!. to 
the special collect Ions dep.lrtmont of tho 
School of Low Library contact llbrary 
director Cherry L. Thomas, (205) 
348-1108, or c1~slst11nt low llbrarlan Paul 
Pruitt, (205) 348-1107. You may write to 
the University o( Alabama SC'hool o( Law 
Library, P.O. Box 6205, Tusc;iloosa, 
Alabama 35487. If possible, please pro­
vide a 11st of tht! matt!rlc11!, you would be 
wflllng to donate. The library ean help 
Ond an expert evaluator I( you wish to 
claim tax credits. Recently, the library 
received several faded copies of Tlw Col­
umn from a llbrorlon JI the University of 
Washington's M.C. Gollngher low 
Library-proof that there .ire plenty of 
historical material\ W<'itlng to be found. 

• 

Chorlcs W, Camble 

CHARACl'ER EVIDENCE--A Comprehensive Approach 
l:3y Charle s W. Gamble 

lohllS --- - -
I hl•fl!ll1•l11111,u ... lkMlk~ ~ l., , ,..,ub.•ma~,1, ... J ., , , 7~. " "'1•11111~.u,uf IM11ll11111 SI .2~ 
M,111 to: 
.. //. ~ /2V/ '/. · ·/ l'.D ll\r,; 'IIJ328 
U/f./'1'17// r / t/i '((ij///,,/fl' f 'Ylllf'A"tl{fl Uh mln11hnm, Al. 3~2~9 

All ordl.'rs nHIRI be PREPAIO. Allow om.' wcL•k lor dt•llvcry. 
M,,k,.. d1~~k pnyoblc lo AGORA PUl3LISI JING CO, 
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Building Alabama's Courthouses 

The following conlinucs a hi~tory of Alo­
am.i's county courthousl's- thclr origins 
and some of th<! people whc, contri· 
buted to their growth. The Al1JbJmc1 
Llwyer plans to run one county's story 
in each isNue of the mngazlne. If you 
havl.! any photographs of c.ul y or pre­
sent courthouses, please forward them 
to: 

Samuel A. Rumom, Jr. 
Mlglionlco & f~u111or<' 

1007 Colonlnl Bnnk Building 
Birmingham, Alab;ima 3510 3 ·1054 

Madison County 
Madison County i, lhl' wcond ofdPst 

county in Afabamd, second only to 
Washington County. fl w,1' creatl.'d on 
December 13, 1808, J;,y procl.im.ilion of 
Governor Robert Wllli,irm of tho Mlssl~­
slppf Territory. It ls also ~0111,iwh.11 uni, 
que In Alabamfl becouse ,i ll of It, COUil· 

housus havo beeh locnted In one public 
square In I luntsville whlc h Wfl s cl<1dlc..tt· 
cd to that purpose Milrtis~m Counry wa~ 
named for James Mddl,0111 who wni; sec• 
retory of slilte, <1nd (he n!!Wly-ak•cterl 
president o( the United Srnws. 

John Hunt cart,o to tlw M fi i1 in 1805, 
,md settled net1r the 818 Sµrlng. fhc ptc,p. 
erty was lt1ter purch11~cd by M.irtln B1.Jc1l­
ty and then ncquired by Leroy Pope, an 
!!arly develop<>r. Popc, SUl!IW red the 
name of lwickenham for the town lot.JI· 
ed arounu the Big Spring. This wa~ tlw 
name of pool Alellandf.!r Pope's home in 
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England. But on November 25, 1911, thr 
n,m,e was changed to Hunt.!,Vlliu by pop­
UIM demahd in honor of tho first wuler. 

The in il ia I term of the orphan\ c:outt, 
comp;irahle to tod:w's p~oba1e couil, 111t1t 

on the first Mondny in January 1810. Th~ 
first term of the Madison County Suporl 
or Court of Law and Equity convened Oc· 
rober 1, 1810. The minutes of the~e c:011ns 
do not rtin~ , thu loca1lo11 of lhe court 
sessions. 1-IOM.'VOt, by NOlll!mber 1811 th1.J 
first courthouse was completed to the ex­
tent that ., courtroom Wib 111 u.!.c for the 
full term of the 5upe,ior court 

The original plat of Twlc.kenh.im, I.ill.Jr 
I funtsville, set aslde an entire blocl.. for 
the puhlic ~quil re. Thts block sat atop a 
rocky bluff approximately 75 leel above 
th~ Big Spring. Near the center of the 
block was an elevate(i ror.ky knoll . The 
fir1,I courthouse and e;ich ~urceedlng 
''Tt.!mpl~ of Justl~" ha~ been built here. 

1 he fir~, rotJrthouse WJ S a 1wo-sto1y 
brick ~tructure facing south. It WU\ 

topp(;!d by a cupol11, a we11thervone ,ind 
,t gllducJ uagle. In the early days, ii \erwd 
,b a religious, as well a~ clvk , meeting 
µlacf.!. Thi.! pul,llc ~qui;lre b(?ullTle the hub 
of commercial activi ty, and many stnr(•fi 
slJl'rounded the squatll. 

On July 5, 1819, the Con~litutionill 
Convention of the Alabilrna Territory con­
vened In Huntsville, .ind chose the town 
• r. the temporary Ci!pilal from July 
through December 1819. Thi.! loglslc1turc 
met in the county courthOU50, and lhc 
first govemorof Alabama, WIiiiam Wyall 
Bibb, was Inaugurated In the grOltnd 
floor courtroom. Al.1bam,1 entered the 

Union on December 141 1819, and soon 
thc•rea(tcr the caphill was moved to 
Caha.bn. 

liy the 1830s II bec.i111e apparent that 
M,1dli,011 County would rifled a new 
courthou~u. I he 1630 t:ensv~ shOWl'!d the 
county holding flr1,l place In population 
and wealth In Alabamn. In 1837 the old 
courthouse w.is sold ul au1.tlon for $494 
,rnd removed. The ion-fool elevation on 
which the courthouse stood was grt1ded, 
.,nd construction begiln on il new COUii· 

hou~e. the ~econcf (or Madison Couniy. 
AC'c:ordlng to court records, the building 
on lhl' squ,1rl' owned by Stephen S. Ew­
ing w.,~ rt!liled 10 serve a$ a temporary 
courthuu,<.• and clerk'~ omcc from August 
1837 to J,111uary 1840. 

lh u dcMl'" of Gt!Org(;! SIE!ele, a local 
.ird1ltl'c1, w.,~ ~l'lcc.tcd. The building wdS 

iwo-,tory, ~toni; and brick, with a domed 
top lmcl (ull lMscmen1. The total cost was 
.,pr,roxim,)lt.'JY $40,000. A (our-faced 
clock w.1~ ,1cldcd to the top o( the dome 
in 1849, and 1h,s second courthouse 
survi>d MMll~on County until 1913. 

Shortly ,1(1er tho turn of the century, the 
citizens nf Mc1dison County again relr 
1h.il tht!lr county had grown ,ind that a 
n<.'w courthouse wns rHlcclocl to reflect 
tlw progrl', s they had m.idc. On October 
61 19131 the county commission con­
tracted to build;:, structure or lightly col­
ored brick with four cntrilnces. Fluted 
column~ ....,,.re used on oll lour porticoes. 
I h(' county court~ were removed to the 
fodaral courthou!ie pending c;onstruction. 

On Sep1cmbar 10, 1914, the third Mad­
hon County Courthou~e was dedicated. 
The clock from tho former courthouse 
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was retained in the new structure. May­
sive doric columns ~upportQCJ the rour 
entrance.~. In the ensuing years ihe coun­
ty continued to srow, ond by 1937 tht! 
c:ourlhoust! onw ag.1in hild bec:omc ln­
,1clcquatc to handle all ,u;tiviry or coun­
ty government. An annex was ocqulred 
.'.Ind the courthouse building wc1s reno­
vated in 1940. 

Madison Cou11ty and Huntsville exp<>r· 
IPnced their greatest population ~urge 
betwt>en 1940 t1nd 1966. To a great ex­
tent this wa~ cau~ed by the growth or Rl'd 
Stcme Arsenal and It~ slgnlOcancc, fin.I 
to the war effort or World WJr II, Jnd thun 
10 the United States' ~pace progrnm. 111 
1950, Huntwlll e's populotion was 16,437. 
In 1960 ll wai. n,.360. By Janui!ry I, 1967, 
the population w,u t>stimilted at 144,000. 

Pl<1nning for ., new courthou5e hC'gnn 
during the 1960s. A dett!rrnlnatlon h;ici 
to be made whcthc, a new site should 
be \e lected. After much discu~~iun ;ind 
public Input, the decision was m.idc io 
build ,1 modern ~ky,;craper structure on 
the public ,quare. 1 hr prPllmiMry pion~ 

7 he Alabama Llwyer 

Madison County Courthouse 

o( arthltccb l.t¥,I Kranerl ilnd Thomas 
Jones were approwd Dect>mber 20, 
1963. fron, September 1%4 until DP· 
cembcr 1966 coutt!. wtJro conducted 1.11 
the federal courthou,c locc1tckl in the 
downtown post office. 

Thr Or<.1 couru convened January 5, 
1967, In M11dlson County\ fourth court­
hoU~t!. fhl~ latest courthouse ls an 
11-i.tory ~lnrcture or modern design 

--
which co~t approximately $5,300,000. 
Numeroui. memt>ntoes, such as plaques 
and cornorstones, remind the visitor to 
this bulldh11J lhot three prior 5tructures 
occupied tho ~ame i.i1c. I lowever, the 
long•rangc pl,innlng that went Into the 
constr uctlo,1 o( this courthoui.c ~hould 
Jssure for the forc~ccablc future that the 
needs of Mildlson County wlll be 5Crvc..>d. 

• 

St1muel A. Rumore, Jr., Is a g,Jduaw of 
1hr University of Notre Dame and tlw 
Un,w,1/ty of Alab.1ma School of Law. I It! 
s1..wed ,H founding chiJirman of tht! 
Alabama State Bar's ramlly Law Section 
a11d h m prartin• In 8/rminghom with 
thc firm of Mlgllonlco & Rumorf'. 
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cle opportunities 

15 friday 

FAMILY LAW IN ALABAMA 
Blrmlnghom 
Legal lfriucation lnsiitute, Inc. 
Credits: 6.0 Cost: $98 
(813) 643-5043 

16-17 
MEDICAL MALPRACTICE & RISK 

MANAGEMENT 
Sheraton World H<>tel, Orlando 
Medi-Leijal Institute 
Credits: 12.0 Cost: $425 
(818) 995•7189 

21 thursday 

BANKRUPTCY FRAUD 
Law Center; Tl1scaloosa (~at1;1llltE: 

prowam) 
Alabama Bar Institute (or CLE 
Credits: 3.8 
(800) 253-6397 

30 

21-22 
ADVANCED STRATEGIES IN 

EMPLOYMENT LAW 
Hyatt on Union Scluare, San Francisco 
Practising Law Inst tute 
Credits: 11.8 Cost: $4,2S 
(212) 765-5 700 

22 friday 

FAMILY LAW IN ALABAMA 
Huntsville 
U:!Krll Education Institute, Inc. 
Credits: 6.0 Cost: $98 
(813) 643-5043 

APPELLATE PRACTICE 
Wynfrey Hotel, Birmingham 
Alabama Bar Institute for CLE 
Credits: 6.3 Cost: $85 
(205) 348-6230 

REAL PROPERTY 
Ramada Civic Center Plaza, Birmingham 
Cumberland Institute (or CLE 
Credits: 6.0 
(205) 870-2865 

23-24 
ASBESTOSIS & RELATED LUNC 

DISORDERS 
Caesar's Palace Hotel, Lake Tahoe 
Mt:di-Legal lns1itute 
Credits: 12.0 Co.st: $425 
(818) 995-7189 

28-30 
MID.WINTER CONFERENCE 
Wynfrey Hotel, B1m1ir1gham 
Alabama Trial L<1wyers Associa1ion 
Cre:!dlts: 10,s Cost: $125 
(205) 262-4974 

28-29 
PRODUCTS LIABILITY 
Pointe at Squaw Peak, Phoenix 
Defense Research Institute 
Credits: 11.9 Co~t: $3S1S 
{312) 944-0575 

LEGAL WRITING FOR LAWYERS 
Doral-on-the-Ocean, Miami 
Practising Law institute 
Credits: 10.0 Cost: $350 
(212) 765-5700 

29 friday 

REPRESENTING AGRICULTURAL 
CLIENTS 

Ramada Inn, Greenville 
Mississippi Center for CLE 
Credits: 7.2 Cos~: $110 
(601) 982·6590 

COMMERCIAL LAW 
Civic Center. Birmingham 
Alabama Bar Institute for CLE 
Creoits: 6.0 Cost: $85 
(205) 348-6230 

4-6 
TRIAL TECHNIQUES 
The Westin Plaza, New York 
As~ociation of Trial Lawyers of America 
Creoits: 15.0 
(800) 424-2725 

5 friday 

CREATION, FINANCING & 
DISSOLUTION OF BUSINESSES 

Ramada Civic Center Plaza, Birmingham 
Alabar11r1 Bar ln~titute for CI.E 
Credits: 7.0 
(205) 348-6230 
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SOCIAL SECURITY 
Atl,1ntt1 
ICLE of GeorgiJ 
Credit~: 6.0 
(404) 542-2522 

RECENT DEVELOPMENTS IN ETHICS 
Atlanta 
ICLE of Georgia 
Credits: 6.0 
(404) 542-2522 

11-12 
LEGAL WRITING FOR LAWYERS 
I lyatt R11gency on Capitol 11111, 

wa~hington 
Practising Law Institute 
Credits: 10.0 Cost: $350 
(212) 765-5700 

12 friday 

MAINTAINING & OPERATING 
BUSINESSES 

R..1mddd Civic Center Pl,u.:i, Birmingham 
Alabama Bar ln!itilute (or CLE 
Cl't'dlts: 6.5 
(205) 348-6230 

COMMON MALPRACTICE 
COMPLAINTS 

Atlantri 
ICLE of Georgia 
Crcdll!.: (>.O 
(404) 542-2522 

INSURANCE LAW 
Ramada Civic Center PldLa, Birmingham 
Cumberland Institute (or CLC 
Cr<:!dlts: 6.0 
(205) 870•2865 

18-19 
BRIDGE-THE-CAP 
Atla11t.i 
ICLF of Gcorijia 
Credits: 12.0 
(404) 542-2522 

The Alabama Lawyer 

19 friday 

EMPLOYEE ISSUES IN BUSINESSES 
R.Jmoda Civic Center Plaw, Binn Ingham 
Al,ibnma Bar Institute for CLE 
Cf'cd Its: 6.0 
(205) 348-62)0 

EMPLOYEE BENEFIT PLANS 
Atlant11 
ICLE of Georgia 
Credlb: 6.0 
(404) 542-2522 

19-28 
BASIC COURSE IN TRIAL ADVOCACY 
S,m Francisco 
A~~oclatfon of Trial Lawycri. of America 
(800) 424-2725 

21-25 
EXPERIENCED P~OSECUTOR COURSE 
Inter-Continental, Hilton I lead 
Nntionol CollegQ of Disirfct Attorntiys 
(n3) 749.1571 

25 thursday 

AIR, WATER, HAZARDOUS 
WASTE/SUPERFUND 

Law Center, Tuscaloosa (satell ite 
prognim) 

Alaba111,1 B11r Institute for CLE 
Credits: 4.0 
(800) 253-6397 

26 friday 

ADVANCED FAMILY LAW 
Rilm.id.i Civic Center Plaz,J, Birmingham 
Alabam;.i B,n Institute for Cl E 
Credits: 6.0 
(205) 348-6230 

BAD FAITH LITIGATION 
R.1mad<1 Civic Conter Plmn, Birmingham 
Cumhrfland Institute (or CLE 
Crodlts 6.0 
(205) 870-2865 

EFFECTIVE LEGAL WRITING 
Atlnnto 
ICLE of Ceorgia 
Credits: 6.0 
(404) 542-2522 

26-27 
TRIAL EVIDENCE 
Atlanto 
ICLE of Ceorgia 
Credits: 12.0 
(404) 542-2522 

28-2 
CHILD ABUSE AND EXPLOITATION 
I ly;itt Wilshire, Los Angoles 
Natloni!I College of Dl~trict Attorneys 
co~t: $375 
(713) 749-1571 

4 friday 

BUYING AND SELLING BUSINESSES 
Rnmndo Civic Centl!r Plaza, Birmingham 
Cumberland Institute for CLE 
Credits: 6.0 
(205) 870-2865 

4-5 
BRIDGE-THE-CAP 
Civic C<'ntur, Blrmlngh.im 
Al.ibamo Bar Institute for CLE 
Credits: 9.0 
(205) 348-6230 
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10 thursday 

PROBLEMS OF SELF-INSURANCE 
l .iw Center, lu~caloox1 (sdwllhe 

progr J111) 
Alnbomil Bor Institute for Cl F 
Credit\: 4.0 
(800) 253-6397 

12-13 
LITIGATING PSYCHOLOCICAL 

INJURIES 
Shernton World Hotel, Orlando 
Medi-Legal ln~t!tull! 
Credits: 11.5 Cost: $425 
(818) 995-7189 

13-16 
JUVENILE JUSTICE 
lnwr-Com!ncntal, MiJrnl 
N,1tloni1I Colltlge of Juvenile Justicl' .ind 

N.itional College 01 Dilitrict Attorneys 
(O!,t: $265 
(702) 784·6012 or (71'3) 749·1571 

19-20 
ANATOMY FOR ATIORNEYS (Part II) 
Mark Hopkin~ Hotel, Si1n J rc1ncbco 
Medi-Legal Institute 
Credits: 12.0 Cost: $425 
(818) 995-7189 

20-24 
PROSECUTING DRUG CASES 
ThP Monteleone, New Or(t!r)ri~ 
National Collegll of Dlwlcr Attorneys 
(713) 749-1571 

The Alabama Lawyer once again is 
spor,sorlog a writing competition for law 
student articles. The purpose of lhe com­
petition Is to help studenLS develop their 
writing skills and knowledge of the law. 

Article~ must be received by the 
Alabama State Bar no later than 5 p.m., 
April 18, 1988. Limit articles to no more 
than 20 pa8eS (8 1 /2'' x 11 ''), double. 
spaced, lyped. 

24 thursday 

EXECUTIVE COMPENSATION 
Law Center, Tum1loosa (sawlllte 

progr.iml 
Alabama Bar ln~tllute for CLF 
Credits: 4.0 
(!JOO) 253-&J97 

25 friday 

ADVANCED ESTATE PLANNING 
Atl.intJ 
ICLE of Georgia 
Credits: 6.0 
(404) 542-2522 

25-26 
MEDICAL NECLIGENCE 
Atlanta 
Association of Trial LiJwyoK or America 
(800) 424-2725 • 

The winner wi ll receive an award of 
$250 and will be recognized al the state 
bar's 1988 annual meeting in Birm­
ingham. In addition, the winning entry 
wil l be considered for publication in the 
July 1988 Alabama Lawyer. 

I •t,t4'..-- ... •1'.tot•t-... 4t91t ..... -------~~-
NOTE: Papers written for a semi nar 

and/or law review will be considered. 

1, u, 
I, \)t l,HI 

''' ... 
, m~•~~"'""',..._ "_•--~----,1--.'· .... •• .... ' __ 
' r':~":,C!ti"'!?" .. -.----. 1.0• 

,..._..__...,.. 

I fll(Htf *'fll Iii. ,w,1-.~N lllilli,...., 
.,... tl:li'!'f~ ........ . . , ~ .......... .. 
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Bar Briefs 
Snodgrass elected chair of national 
judicial college 

Judge John D. Snodgrass, presiding 
Judge or the circuit courl In Huntsville, 
w.is clcctod chairman of the boord of di· 
rectors o( the N.Jtlonal Judicial College 
al a board meeting In October. 

Judge Snodgrass Is a graduate of Ju· 
diclal College courses clfld has ~erved on 
the board since 1983. 

111.! Is actl\l(' In the American Bar A,­
soclation Judicial Administration Divi­
sion, the Alaboma Associotion o( Circuit 
Judge~ ,md the Al11b11ma Lilw Institute. 
t-le also i.orves on tlw Cumbcrlilnd 
School of L.lw Advl~ory Board ;ind on tho 
bomds or the CcntrJI Bank of North Alo1-
bama ond tho Central Bank of Huntsville. 

He et1rncd hh ldW degree at the 
University of AlabamJ Law School, 
whare he nl~o earned a B.S. In commerce 
and bus,ne~s 11dmlnmratlon. 

lhe Nation,,! Judlciul College, locc1wd 
.it the University of Nevada-Reno, tr Jin~ 
more than 1,500 judges per year from 
oround tho world. Afnliated with tho 
American Bar A~~oclallon, NJC Is the 
leading Judlclul e.->ducatlon and tr.ilnlng 
Institution In the nation. 

1988 Law Day USA Theme 
L.,w Day USA was cstc1bl1~hc-d by 

United States presidential proclamation 
In 1958 and ret1£01med by a joint fesolu· 
tion of Congress in 1961. The purpo~c of 
l..lw Doy USA, ct'lebraled annu.illy on 
May 1, b to r<!berve a "~peel al clay of cele­
bration by lht! Americ;m people In ap­
preciation or rhelr liberties and to pro­
vide an occasion for rededication to the 
ideol, of equality antl iu~tic:e under lilws:• 

The 1988 therm~, "Legal Uterac:y:' en• 
cour.iges L.iw D.ty program~ and tM?nts 
10 urge c1II citt.tens to increase their 
knowledge and understandmg of the law. 

Stall! and local bar association~, 11-
bra rlcs, communi ty organiza 1ions, 
schools, churches, law enforcement 
agencies, ~ervlce clubs, legal auxlllarles 
and scouting o,ganlziitlon$ are arnons 
the 111.iny groups which ~ponsor Law Day 
USA prosmms ond events. 

Th,, Al,ilMm..i Lawyer 

The events arc numt!rous nnd voried, 
ri'lnglng from mo<..k trial\ conducted In 
schools, court ceremonies, poster and es­
say conte~ts to television and rildlo coll· 
In pfograms. 

Dominick selected as a Judicial 
Fellow for program's 1987-88 year 

Mary r. Dominick, a member of the 
Alobama Statc Bar ~irce 1982, hos been 
~elected as a Judicial Fellow (or 1987-88. 

Dominick recclvad her 6.A. and J.D. 
dcwces from Vanderbilt University and 
,111 I L.M. from the PJrkor School o( For· 
clgn and Comparative Law .it Columbl;i 
University. She most recently hils been 
J loc.turer t1ncl research .mocl,ltc ,,t the 
Ma>. Pland .. ln«.tltute (or Compamtlve 
Public Law and International Law c11 I fci­
delherg. Germany. Her duties thero ln­
cludrd reporting on OJrrent legJI dt.wl ­
opments In the Unht>d Stille~, writing for 
the Encyclopedia on Public lntematlon,,I 
i..,w ;1nd teochlng a courl,C on Amorlc.1n 
private lilw iH the Unlvcn,lty of Heldcl­
borg. Dominick also ho.1s worked in the 
Nothurlands, Swltzcrl,rnd, B<'IKlum. 
rrdnce and the United State:., concen1ra1-
lng on tht! institutionJI aspect~ of IOKill 
ilnd political systems. She will be 11~­

~igned to the Admini .. t-allve omcc of the 
U.S. Courts. 

The progrdm, l'!ilablished 15 yea~ .3KO, 
I~ patterned after thc White Hou~e Jnd 
Congres~ional Fellowships. 

Richard Wilson 
& Associates 

Registered 
Professional 

Co urt Repo rters 
17 M lld red S trcot 

Montgomery, Alabama 36104 

264-6433 

Fellows are chosen by the commission 
to spend a year, beginning In Septemlwr, 
in Washington, D.C., ell the Supreme 
Court, the Fedeml Judiclal Center or the 
Administrative offl ce o( the U.S. Coutts. 

- The Third Branch 

Bar Commissioners elected 
In the Sep1cmbor Issue o{ I he Aliibamil 

lawyer, biographical skotche~ and phot()­
graphs were r,ubllshed of newly-elec:ted 
Alabama State B.ir Commissioners. 

At the time of publication, Information 
on Drayton N. James and William M. 
Bouldin was unavallnble. 

James Bouldin 

10th Circuit , Place #8 
DRAYTON N. JAMES, born January 5, 

1938, Selma, Alabnm,1; gradunted from 
Auburn University, 1901; University or 
Alabama School of LJw, 1%9. C3plaln, 
United Stutes Marine Corps, 1962·66. 

Served on Executive Committee, Birm­
ingham Bar A:.soclatlon, 1983-85; mem­
b<'r, Alabama State Bar Committee on 
Character and Fitness, 1986-87; member, 
c1dvisory board o( Jefferson County Fam­
ily Court, executive board or Alethia 
I louse (Unlled Way agency). 

Married to former Billie Walker: 
daughter, Ttt\Cy. 

34th Clrcuil 
WILLIAM M. BOULDIN, born June 2, 

1938, Colbert County, Alabama. Grad­
uated, 1963, University or Al,1bama 
School o( L.iw. PraC'"tices with Guin, 
Ooulclin & Alexander, Russellville, 
Alabama. 

Member, Frilnklin County 13ar Assocla· 
lion, Alabama State Bar, Alabarna De­
fense Lawyer!> Association, As~od,11ion of 
Trial Lowyo,~ of Amerlcn. 

• 
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Attorneys Admitted to Bar, Fall 1987 
Dorothy Agnes Agnew ••..••. , •.•. Madison, AliJbrJma Mclrk Adam Crosswhite .....••• . 8/rminsham, Alabnmn 
Breeman Neal Ainsworth, Jr . ..... 8/rmlnsham, Alabama Michael J. Crow .... , . .... .. , . Montsomery, Alabama 
Roger Carl Allen •.......•• . ... Montsomery, Alabama John )dmos Crowley, Jr . .. .. , .... . ... Mobile, Alabama 
Mortimer Parker Ames, Ill , •.•.•.. . •. . Se/mo, AlabiJma J,met Jordan Curtis .. • .•.•. • ....•. . At/onta, Ceor81a 
Su111nne Gotham Ashe ....•...• Birmingham, Alabama Kerry S1cwar1 Curtis • • . . . • . . . . . , ..• A1l,1nra, Ceorsla 
William Alfred Austill •••••••• Birmingham, Alabama Henry Clydo Dailey, Jr . ••..•.... Birmlnsham, Alabama 
Jefforey Craig Bailey. . . . . . • . • . . . Alabaster, Alabama Marla Renee dJLlbcnl •....•.... Blrmlnghilm, Alabama 
John Ben jam n Bancroft. ..••..• Birmingham, Alabama William Daniel Dillon •.••.... Montgomery, Alabama 
Judith Long Danks ••.••.•..... , ..• Moblle, Alaoam;i Clarence Dortch, Ill . . . . • • . . . . Talladcsa, Alabama 
Leslie Runco Barbour . •. ....... Birmingham, Alabamil Ronald Tyron£1 Dudley, Jr . •• , ...• Blrmlnsham, Alabama 
Susan Wade Barr ...•...•.•.... Blrmlnshi.lm, Alabama I lugh Bryan Dye ...•.......... 8/rmlnghom, Alab11mil 
Wanda Jo Wallace Balson . , ...•• • Sylacauga, Alabama Patrick Fain Dyo, Jr . .•... , , • • • Birmingham, l\lilbama 
Jack Mason Board, Jr •.•.•.•.• , • 8/rmlnsham, Alabama Mark Chrbtophcr Eagan , ...••.. 8irmi11BhDm, Alabama 
John Thomas Bor'ldcr . .. . ....... . . . • Mobile, Alabama Leslie Ellis ...•...•... . ... , ... Birmingham, Alabamn 
Jeannie Lynn Bennett ............ Htmtsv/1/e, Alabama Melissa Vaughn Erwin ••.••.•.•.... Madison, Al;ibnma 
Zonja Renee Blackmon ..•....•...•. Dothan, Alabama Daniel Brian rcldman . • . • • • • . • Homewood, Alabama 
Ralph Bohanan, Jr.. . . . . . . . . . • . Birmlnsham, Alabama Jack le Dalo Ferguson .•....••...•. Hartselle, Alabama 
Rand,111 Harry Bolen •••.•.•.• , • Birmingham, Alabama Kathryn Danonnc Ferrell • • • . • . • . . Daphne, Alabama 
John Norman Bolus . . • • . • . . • . Birmingham, Alabama Clark Dale Fine ... , ....•...•.• Blrm/nghom, Alabama 
Axel Bolvlg, Ill . . . • . . • , •..... Blrminghom, Alabama John David Floyd . • ... , . • . • . . Gadsden, Alabama 
John Dewey Bond, Ill . . . . . . . . . Bfrmfnghom, A/;;1b;im8 J,1.nlce G.uner Formato .. .. ... . .. Gardendale, Alabama 
Terry Buse Boutwell ............... Pensacola, Florida Rolannc I loulton Frith ...•...•. Montgomery, Alabama 
Aaron Eugene Bradshaw •... , ...... Daphne, Alabama Martha EllzflbClh Fuller ... . ..... 8/rmlnglwm, Alabama 
Will iam Marcus Brakefield •.. , , •. Tuscaloosa, Alabama Cynthlr1 Talley Funderburk . ..• , ..• . Prattville, Alabama 
Will lr11n Charles Braswell, Jr . •• , • , .. , /loover, Alabama Timothy David Garner .•.. , , .. , Montgomery, Alabama 
Clyde Ellb 8rd1.cal, Ill . . . . . .... Birmingham, Alabama A,,mi Glattina .•.......•.. , . , , , 1/omcwood, Alabama 
Lestor Monon Bridgeman ....•.. , , , . Mobile, Ali1bama Anita Sheree GJ(fortl ...•.... , .. Blrmlnshom, Alilbama 
Faulkner Eugene Brodnax . . . . . Birmingham, Alabama Gregory Wllllctm Gill .•.•.•••• . Montsomery, Alabama 
Steven Clyde Recd Brown , . • . 8/rmingh,Jm, Alabama David Wllllam Glanzer ........ , Monisomery, Alabama 
Joseph Iii ram Calvin, Ill • . • . • . • . Hunrsvifle, Alabama Jame~ Tony Glenn , • . . , •.•.•.... Hodses, Alabama 
Jeffrey Keith Carder . . . , . . • . • • • Birminshom, Alabama Kc1y Ell.:c1both Godfrey . . . ....••• HuntsvTl/e, Alabama 
Karen Hotel Carr .. , . •.•.......• . .. Mobile, Alabama William Bradley Goodwin . , . . • Birmlnghom, Alab11ma 
Virginia Glider Carruthers .•....• 8/rmlnshRm, Alab;imn Bryce Uraldlnc Graham, Jr . •• . .• , . Tuscumbia, Alabama 
Tobin Keith Clark . . ............• Hunts vi/le, Alabama John Mack Cr(!cn ..... .. .. , . .. .. , • tvtobl/e, Alobama 
john Carter Clary ...•....... , .... /3essemer, Alabama John Mark Greer ... . . , . .. , .. . , Montgomery, Alabama 
Jack Richard Cohen •• , .••• , •• , Montgomery, Alabama William Bradley Grete . . .. .. . ..• . . Sprlngflcld, Virginia 
Thomas Coleman, Jr . ....... , , .. Blrminsham, Alabama Charles Louie Grizzel, Jr. . • , .. • , Blrmlnsham, Alabama 
Audrey Joan Connolly • • . . . . . . . . ... Mobllc, Alabama James Kenneth Guin, Jr •....•...• Carbon Hf//, Alabama 
Christopher Edward Connolly . . . . . . . . Killen, Alabama Keith Durell Gunter, Jr ... . ...... Birmingham, Alabama 
William Timothy Copeland . • . • . . . Gadsden, Alabama Thomas J lolmc~ Guthrie, Jr . •• , , . , . Huntsvl//e, AfJbama 
Rich,,,d Ernest Corrigan . . . . . . . . . • .. Atlanta, Ceorsia Michael Ll:-C I laggard. . . • • • . • .. Tuscumbia, Alabama 
Monica Lynne Cothran . . . . . . ... Prattviffe, Alabama Barry Wllllom Hair . , , . . • • . • , . Birmingham, Alabama 
Forrest Keith Covington . . . • . . . . Birminsham, Alabama Jame!. Edward~ I I.ill, II .•.•.•.••..• Florence, Alabama 
Stewilrt McKinnon Cox ....... , . BlrmlnghRm, Alabama BIiiy Jard.in I I.ind, Jr .... , . • . . . Birmingham, Ala.b1.1ma 
Bobbie Shaw Crook ... . ....... . ... Ooth~n, Alabama Michael Jack Harbin , .. .. •.... , .. Eight Mlle, Alabama 
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Teresa Camille liJrrl s . . .•.•.. . Montsomery, AlabJmJ 
Will iam Moody Harris ..... , .... . Panama City, Florida 
Charles Edward Harrison ..... . ..... Daphne, Alabama 
Donito Tara Haskins ..•• , , ..... Montgomery, Alabama 
Alicl<1 Kay Haynes , . , , . . . . . . . Birmingham, Alabama 
Rebecca Jeneane Haynes , , ...... Birmingham, A/ab;tma 
WIiiiam Sidney Haynes •....... Mon1gomcry, Alabam;i 
Darron Code Hendley . . • , .••.• Birmingham, Alabama 
Boyell Judson Hennington, Ill .... Birmingham, Alal,ame 
Milxwell Corrlon Herrington, Jr. , . Birmingham, Alal,;ima 
Mark David Hess .. , . , , . , . , , . . Montgomery, Alabama 
Pamela Ryan Hiebert, • , • , . , . , Blrmlngl>a.m, Aldbama 
Mary Elizabeth Hildreth ........... . Atmore, Alabama 
Samuel Mark Hill •.•.....•........ Pc/ham, Alabama 
David Elllot Hodges •..•••.... Vestavia Nl//5, Alabama 
Broox Garrett Holmes. Jr , •..•• , .••. Mob/lo, Alabama 
Robert MIiton Hope, Jr. , , .. , ....••. , Mobile, Alabama 
Rodntly Neil Hyatt. .... , .. , .... Blrmlngl11.1m, Alabama 
Anne Carson Irvine ....•....•••..•• Mobllc, A/Jbama 
Robert Gerald Jackson, Jr. . , • • • . , Mobile, Alabama 
Dwight McKen:i:ie Jett, Jr ........•.• I l;m.scl/c, Alabama 
Joseph Albert Jimmerson ..•. , ..... Humsv/1/c, Alabama 
Winthrop Edward John~on • . . • . Montgomery, Alabama 
George Edward Jones, Ill ..... .. Montgomery, Alabama 
John Fletcher Jones, Jr, ... , .... , Montgomery, Alabama 
Joe Al.u; Joseph ............... Homewood, Alabama 
Grover Patterson Keahey, Jr ...... Birmingham. AlabJma 
Patricia Kaye Kelley. . . . . . . . . • • . . . . Butler, Aldbama 
Joshua Oscar Kelly, Ill . . ... , .... Hunisvlllc, Alabama 
Paul Van KIipatrick, Jr •. ..• .. ...... Columbu), Georgia 
David Richard King • • ....•.... 8/rmlnghJm, Alilbama 
Walter Stewart King .......•..... . Sheffield, A/:J.bama 
John Fred Klngron ........ , .... Birmingham, Alabama 
Richard Mark Klrkpnrrlck ... ........• Elberra, Alabama 
Jason Paul Knight . . . • . • • • • • . Cullman, Alabit1T1t1 
Robert Keith Lang ..•............. Moulton, Alabamd 
John Michael Lawhorn ..•....••..•. Mob/le, Alabama 
Mork McCarroll L.1wso11 ........ Birmingham, Alabama 
Alex Brock Le.1th, Ill ..• . .• ..... 13/rmlngham, A/obama 
Michael Edward Loe ......•...... Sprinsvllle, Alabama 
John Anthony Lentine .......... Birmingham, Alabama 
Ellen Ruth Leonard ..••. . .. ... . Montgomery, Alabam.i 
Paul Stephen Leonard .•..•.•.. Birmingham, Alabama 
laura Elizabeth Lewis . . ......... Northport, Alabama 
Mark Edwynn Lewis ...... . ....... Mobile, AlabamiJ 
Snndro Holston Lewis .......... Birmingham, Alabama 
Sarnh Jane Lindsay • , .••. . • , ..•.•• , Mob/le, AlabamJ 
Elena Antoinette Lovoy ... •. ...... H11ntsvl/le, Alabama 
Jnmes Kris Lowry ....•. , ....... Birmingham, Alabama 
David Vance Lucas . . • . . . • • • . 1-lunisvll/e, Alabama 

The AIJbama Lawyer 

Robert Entrekin Lusk, Jr . ..•...• . Montsomery, Alabama 
Thomas Jeremiah Mahoney, Jr .. .. Birmingham, Alabama 
Jomes Edward Malone . ... . ...... ... Marietw, Ceorgla 
Ceorse Alvin Morein, Jr •. , .•••. .. . .. Mob/le, A!IJbnma 
Cordon Gallalee Martin ..........•. Washlnyton, DC 
Bernilfd Paul Matthews, Jr. • , . . . . ... Mob/le, Alabama 
John Wlll lilm Mayer • . • . . , .. Montgomery, Alabama 
Mollnda Etheredge Mcc lung ..... Birmingham, Alabama 
Stephan Land McOavld . , •. , .•.... .. Mobile, Alabama 
J3me~ Hom ii Mcferrin , , , .•..... 8/rmingharn. Alilbam/,J 
Willh1m Henry McGowon1 Ill .... Blrm/11gham. Alabama 
Frances LeMoyne Mcla ney , ......•.. Mobile, Alabama 
Bobble Champion McSherldan ....... Lincoln. Alllbama 
Mary Beth Meyer. . . . . • • . . • • Birmingham, Alabama 
Bari Cordon Miller . • • • . . . • . . Montgomery, Alabama 
Deni MIiier Morton . . . . . • . • . . . Birminghdm, Alab,1ma 
Dick Wil~on Motint, Jr .•.• , ..... 8irmingh,11n, Alabama 
Sally Robin Mozley .....•....•..... . Atlanta, Ceorgla 
James Ru~sell Murphree, Jr. , .... Montgomury, Alabama 
John Hnrrington Nothan ............ Mob/le, Alabam;i 
Frank Lawrence Nelson .•....... Birmingham, Alabama 
Kenneth Allen Nixon . . Sa,aland, Alabamc1 
David Barry Norris, Sr, . . . . • Birminsham, Al<Jbama 
Edward Andrew Norwood ...... Monigomcry, Alabama 
Christopher Clen Outlow .••..• . Birmingham, Al<1bama 
David Ray Pace . . . . . . • . . . • • . • Birmingham, Alabama 
Robert Leslie Palmer . . . . . . • . Birmlngh.im, A/ab11ma 
Kenneth Mark Parnell . . . • • . , B/rmlnghJm, Alabama 
~larold Scott Patrick . • • . . • . . . Phenix City, Alabama 
Ralµh John Perry . . . . • . . • . . • • ... Mob/le, Alab;tma 
Oon.ild Saxon Pittman •.••..•••..... Decatur, Georg/a 
Adom Mlchnel Porter. , . , • , . . . .. Birmingham, Aliib;ima 
Eunlc<i Milrona Posey ....... . . . Mount Olive, Alabama 
Allee Higdon Prater. . . • , • • , . Birmingham, Alabam;i 
I ldrland Irby Prater, IV • , • . . . Blrminsham, Ai.ibama 
Con~tance Kuklo Pritchett ........ Tu~cdloos,11 Alabama 
i\rchlbald Thomas Reeves, IV , ....... Mob/le, Alabama 
Patrick David Roodruck •.•.•...• Cuntersv//Je, Alabama 
John Charll!s Robbins .......... Birmingham, Alnbr1ma 
Amy Lee Rol:)er1sc>n , . , . , .. , , , .. Blrmlngh,,rn, Alabama 
JJcklc David Robinson •••.•..... Tuscaloola, Alabamc1 
Dell Yarbrough Rollins . . . . . . . . . • . Mobile, Al;ibama 
David Jaml\on Rutledge . Birmingham, Alabama 
Dorris McDowell Sarnsil, Jr. . . , .. Blrmln9ham1 Alabnmil 
Deborah Clee Sciascia .......•.•... Mobile, Afoboma 
Peter Andrt'W Seitz . . ...•••.. . Birmingham, Ali!boma 
S~ble! Gibbs Sellers •. , •• , .• , , •. Montsomcry, Alabama 
Joan Bledsoe Sheffield , , ..••.... Birmingham, Alobamn 
Will ldm Eugene Shreve, Jr .•.•.. , .... Mob/le, Alabama 
Jaoc Opitz Shuler • . • . Birmingham, Alabama 
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forn Singer . . • . . . . . . . . . . • . Bfrmlnsham, Alabama 
Andrew Jackson Sinor. Jr. . . . • . 8/rmlnBham, Alabama 
Bradley Jerome Sklar • • . . . • . . • . Birmingham. Alabama 
James Danie! Smith ...•.......... MIiibrook, Alabama 
Kathy Dianne Smith. . . . . . . . . . . . .Arllngron, Virginia 
L..1rry Edward Smllh .••.....•......• . JaspPr, Alabama 
Mlchoel Allen Smith •••.•.•.•.•... • Mobile, Alabama 
Selmn Olngler Smith . . , . . • . . . , . •. Mobile, Alabama 
Wllllam Franklln Smith, II •...... Birmingham, Alabama 
Michael Sharp Speakman .••••••... . Auburn, Alabama 
Robert Henry Sprain, Jr. • .••• 8/rmlnyham, Alabama 
Frank Johnston Slakely • . • . . . Montsomory, Alabama 
Anne Byrne Stone • . . . . • . . . . Birmingham, Alabama 
Allen Richard Stoner . . . . . • • • • ..• Harrse/le, Alabama 
Jo~eph Whltslu Strickland . . • . • • Birmingham, Alabama 
Ellzabeth Ann Stuhldroher ..... Swm, Mountuln, Ceorsla 
)Ames Roberi Sturdivant •...• , ... 8/rmlngh..im, Alabama 
Lori Suo St~1rts ... . .. . ...•••• , , .•.. Dothan, Alabama 
Clayton Thoma!. Sweeney .... , .• Birmingham, Alabama 
Charles Clyde Tatum, Jr . ............. Jospcr, Alabama 
Mary Elizabeth Thames. . . Montgomery, Alabama 
Willlam Cordon Thames, Jr.. . .Montgomery, Alabama 
Robt>r1 Cleston Thomas, Jr. . . . • , I lomcwood, Alabama 
Leonr1rd Charles Tillman . • • • Birmingham, Alabama 
Stephen Pc1go Todd . . . . . • . • Dochon, AlabamJ 
James Arnold Tucker , . . . . . . . . ... CapC' Coral, florida 
Roben Edwin Turner •.......• , . Montgomery, A/Jbama 
Tonnie Bolco Turner, Jr . . . . . . . . . .Ann/scan, AlabJrrw 
Marlin Eric v.,nn ..... . ....... Vestav/,1 Hills, Alabama 

Jordan Do11nr1n Walker, Jr ... , Moncsomery, Afobam,1 
William Waldrum Walker, Jr . Tusc.iloosi1, Alabama 
David Banks Walston .......... 8/rmfngh.1m, Alabiima 
Kendrick Cmerson Webb .••.. , • Moncsomcrt, Alabama 
WIiiiam Bowen Welden . . . .... Birmingham, AlabamJ 
Christopher WII I lam Wtil lor ....•. Birmlnghnm, Alr1bama 
Dilvid Clevelt1nd Wesley ••. , • , , .. , . I /Jrtford, Al.i/Jama 
I lcrbort I larold We5t, Ir .•..... , ..•.. Mobile, Alabama 
Kenneth Eugene White , Ill • . •••...• Columbus, Georgia 
Curtis Lee Whitmore. . . . . . . • • . Huntsville, Alabama 
Oalford R. v. Widner . • . . . . • . Ar.lb, Al,1bam,1 
Dixie Dawn Williams . . Grove 111/1, Alabama 
Clldd Branch WIiiiams , • • • • • BollRCt', AlabJma 
Mark Jefferson WIiiiams Montsomery, AlabamJ 
Thoma ~ P<1ckcr WIilingham. • . . BlrmlnghJm, AlabJ.ma 
Sue Ann Wi llis .•.•.... . ..... . Blrmlnshnm, Alabama 
Antho ny Clnrk Willoughby ...... 8lm1/nglit1m1 Alabama 
Johnnie Randall W inborn . . . . . . . , . Florence, Alabt1mt1 
David Doloal Wininger, Jr • • . Birmingham, Alabama 
Mark Christopher Wolfo ... . ... . .... Mobil~. Alabama 
Edward Kirksey Wood, Jr. . • . . . Blrmlngh,1m, Alabama 
Allen Gerald Woodard . Dothan, Alabama 
Lois Smith Woodward BirmlngflJm, Alabama 
Jame~ Marlon Wooum Montgomery, Alabama 
Dougl.1~ AIJn Wright . . KIiien, AitJb:Jma 
Grnnt Arnold Wright . . . . . • . . ·1 u\cumb/11, Alllbama 
Thomas Jeffery Youns. . . . . . . . • . . .. Wa~hlnHCOn, D.C. 
Mldwol Anthony Youngpeter ..•.••.• D.iphno, Alabama 

• 

Fall 1987 Bar Exam Statistics of Interest 
Numbt:?r sitting for exam , , .. , , . . .•. , . , . .... , . , . , •............ ... . . .. . .... . .... . .... , . , , . . . 369 

Number cl.lrlified to Suprenie Cour1 I • t f I t t I I I f • I I I I I I I I o I I I t • • • • • '" • • • • • ' • ' • ' I • • • f t t I t I t t I 240 

Ccrtlffcatlon rat(? . . ... . .. . . ,. .••. . ..............•• • ....... .65"/o 

CertWcation pcrcenLage!.: 

University of Alabama .•..•.... . ...• .. .. . ....•. . ...•.•.•.......•. , . • . • . . . . . . . • • . . . . 85% 
Cumberland. . . . . . . , . , . . . , ......... .. .. , .. . ......... , ..... , , ... , I •••••• J • • • • • • • 72°"1 
Al11bam11 nonaccredltecJ l.iw schools , •.• ... . ... •. .... • ... ... . , .. . , ••.••. . , •. , , . , , • • • • . .. 25% 
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Lawyers in the Family 

Adam Michael Porwr (/987) and John F. Porter, Ill (1978) (8d· 
m/ttee & brother) 

Clark Dale Fine (1987); Joseph L. Fine, Jr. (1963) and J. Craig 
Fine (1983) (admlll~e, father & brother) 

Thomas Colem;in, Jr. (1987) and Thomas Coleman, Sr. (1942) 
(adtn/ttee & father) 
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James Edw8rd Malone (1987); Jud8e Kenneth F. Ingram (1963) 
and Kennech F. Ingram, Jr. (1986) (admlttee, father-in-Jaw & 
brother-In-law) 

David Barry Norris, Sr. (1987) and Robert McKim Norris (1976) 
(a.dm/ttee & brother) 

January 1988 



John David Floyd (1987) and Ceorge H, Floyd (1953) (ac.fmi1-
1ee & father) 

William Bowen \Ne/den (1987); Cl1arles V. \.\-\?Iden, Jr. (1964) 
,,nd Charles V. WeldM, Ill (1986) (admiuee, father & brother) 

The A/Jbama Lawyer 

Jason Paul Knight (1987) and James R. Knight (1962) (admit· 
tee & father) 

-

WI/flam Timothy Copeland (1987); B. Keith Copeland (1986); 
1-/, Wayne Copeland (1957); Buford L. Copelond (1942); and 
James M. Copeland (1985) (admlttE?e, cousin, £ither, uncle 
& brother) 

Randall Harry Bolen (1987); H. R.!lph Bolen (1952) ond Ralph 
J. Bolon (1977) (admlrtee, father & brother) 
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Jane Opitz Shuler (lf)B7) nnd Frank G. Shuler, Jr. (15183) (ad• 
mittee & husband) 

David Banks Walston (7987) and Robert H. Walston (1960) 
(admittee & kither) 

I£ ( \ 

l 

Dix/I.! Dawn Will/.ims (1987) and Lee 8. Williams (7956) (ad­
mlttec & fat.her) 
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Anne Byrne Stone (1987) and Norborne C. Stone, Jr. (1947) 
(admittee & father) 

Bryce UraldlnC! Gt.;iham, Jr. (1987) and Bryce Um/dine 
Graham, Sr. (1950) (admlttee & father) 

January 7 988 



George [dward Jones, Ill (1987); R. Marcu) Givhan (May 1987) 
ilnd Cartlt!dy,• W. Blackwell, Jr. (1972) (admittee, cousin & 
uncle) 

/..or/ Sue Stutu (1987) Jnd Ph/I/Ip C. Swrcs (1985) (admiuee 
& brother) 

The Al.ibam<1 Lc11vyer 

\ 
Broo>1 Garrett I lo/mes, Jr. (1987) and Broox G. Holmes (1960) 
(admittee & father) 

'vlary Elizabeth Hildreth (1987) and Emmett F. HIidreth, Jr. 
(1963) (admluec & father) 

Patricia Kaye Kelley (1987)i John W. Thompson, II (1969) iJnd 
j(lmcs /. 7/wmpmn, Jr. (1969) (aclmiuee & uncles) 
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Thoma~ I-lo/mes Guthrie, Jr. (1987); Patricia Cuthrle Fraley 
(1982) and John M. Fraley (1982) (admlttee, sister & 
brother-In-law) 

David Richard Kins (1987); Charles E. Kins (1976); Alan l . King 
(1982); J. Thomas King, Jr. (1976); and J. Thomas King (1951) 
(admi(tee, cousin, brother, brother & father) 

Archibald Thoma$ Reeve!:, IV (1987) c1nd Archibald T. Reaves, 
Ill (1956) (admlttce & father) 
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John Fletcher Jones, Jr. (1987); J, Fletcher Jones (1!153) and Amy 
W//1/amson Jones (1987) (admittee, father & spouse) 

Joseph /-//ram Cii!lv/n, Ill (1987) and Joe /-/. Calvin (1947) (ad­
mlttce & father) 

January 7 98/J 



Kendrick Fmerson Webb (1987) and Jamf.!s W. ~bb (1956) 
(atlm/uce & father) 

/o~eph Albert Jimmerson (1987) Jnd J. Thom;b King, Jr. (1976) 
(admltte<> & bro1her•in-law) 

The Alabama Lawyer 

Frank Johnston Stakely (1987) and Charles A. S1,1kely (1960) 
(admlttee & fa1her) 

., 
l.inda S. Parry (1982) and Ralph John Perry (1987/ (daughtor 
& arlmittce) 

lvf lchael Allen Smith (1987) and Karen Hazel Carr (1987) (co-
Jdmlttecs, husband & wife) • 
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MCLE 
News 

by Mary Lyn Pike 
Assistant Exec:utive Director 

SOMETHING NEW Printed on the foJ. 
loYllng page ls the ''annual report or com 
pll,111cc" form f-or 1907. If you h:we not 
already submitted one, you may ~ubmit 
11

1 
llsllng your bar number , full name, 

Orm or organlLatlon, mallins c1ddress, of­
fice telephone number anti bl rthdate. 
Please remember we are requlrt.'Cl to 
maintain nnci use on office address, 
unless there is none or you ore prohlblled 
from receiving state bnr mall ill the or. 
nee. Full names ;ire preferred to ,:wold 
po~sible confusion of simil,1r name~. 

1907 CLE TRANSCRIPT Also printed 
on the form ls space for li5tlng ilpproved 
cou~cs attended during 1987. Inquiries 
regardl11g regibtration for course~ should 
be directed to the organizations that con­
ducted them. 
TEACHING CREDIT I!. earned by 
teaching lawyer!. or law students In ap­
proved CLE activities. If ,1 subi.t.ant,al 
handout wils provided. 6.0 credits per SO 
minute!> of instruction may be daimed. 
lf the required hrmdout w.1~ not provid· 
cd, only 3.0 credlls per SO minutes of In• 
~!ruction tn•lY be claimed. Repeal pre-en• 
totlons quc1llfy (or one-half the credit 
c.irned for .1n Initial prc~cntatlon. For 
pu1 poses of calcL1lotlng wochlng credit, 
panel discussion time must be dlvlcl(!(J 
equally among the panelists, unless lhe 
Commission is Informed otherwise. 

lf a law school course was lillJShl, you 
may claim 6.0 credit~ pli'r law school 
credit earned by students taking the 
c:ou~c. e.g., 12.0 CLE credits for 2.0 
.icadcmlc crt?dil~. Rt•peatl>d or ~econd 
sccllo11 law school ,uur~c~ qut1lify for 
one-hJlf the credit eJrnl>d for th!'.' initial 
course offering. 
CREDIT SUMMARY When all cour~es 
h,we been li~ted, pll'asl' Ogure atten­
dance credits, teaching credits, total 
credits and 1988 cf!rryover credits, then 
onter the numbers In the box in the lower 
right-hand corner of the form. 
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1988 CARRYOVER CREDITS Auorncys 
~ubject to the CLE requirement must 
report a mlnimurn of 12.0 credits for 
1987. If 12 or more wt•re brought forward 
from 1986, 12 of tho~e cl'\'dits are u&ed 
(or 1',)87, thl! rcmalndur are lost and .ii I 
credits earned during 1987 may be car­
ried forward to 1988. If less th.in 12 wert! 
brought forward from 1986, take that 
number .:ind ,1dd to it enough 1987 
credit~ 10 make 12. The rcmt1ining credits 
earned during 1987 ilre carryo"v\'r credits 
ror 1988. 
SUBMISSION OF REPORT Forms .ire 
to b(' ~ubmittcd to the MCLE Commls­
bion no IJM than January 31, 1988. Keep­
Ing ,:1 copy ls 11.><:omm!!nded for docu­
mcrit.itlon or tax dt:!ductlons, obtaining 
or renewing ptofesslonJI liability ln­
~urance, opplylng (or employment or 
promotions, etc. 
LATE FILING Any auornc.,y subjcd to 
the requirement whose report has not 
been recei-.ed and approved by January 
11

1 
1988, Is due to be cc>rtlfled to the 

Disciplinnry Comrrlssion, unless il defl· 
ci<?ncy pl;m ha~ been approved (pro­
cedure below). Any repor1 received after 
1hat date must bi.> accom panied by a 
check for $50, made p,.iyable to the 
Al.ibamo State Bar, ,ind roports not so ac­
companied must be returned 10 the at­
torneys who submitted them. 
DEFICIENCY PLANS Attorneys WOIO re­
qlJlrcd to «.>am 1987 CLE credl~ during 
the calendar year, Janui.lry I through 
Dl>cember 31, 1987. Tho~!' few who did 
not may m.ikl' up their credits between 
January 1 and March 1, 1988, If: (l) il let­
ter b submitted bv January 31, 1988, 
stating the <l,1tes, titles and ~pon)or., of 
approved courses to be c1ttcndt.'(J; .ind (2) 
approv.:il Is given by the Commls~lon. 
Courses ll~ted must be accredited, not re­
quiring ~ubrnlssion of .:in application by 
a spcmsor. 
The pl,in must be fulfilled by Morch I, 
1988, and the rPport received hy the 
Comml~slon no l;iter than March 15, 
1980, .tccompanied by a check for $50, 
n,.idc payablo to thC! Alabam.r State Bar. 

AMENDMENTS of reports may be r1c 
ccpwd through March 1, 1988. The 
simplest procodurl! Is to submit ,l 

photocopy or your fllc copy, c1ddlng 
courses omitted and marking It "a111end­
ed" in the upper right-hand corner. 
EXEMPTIONS Any e)((Jmpt auorncy 

wl~hing to report crcdlb mu~t do so by 
January 31, 1908. Repomof credits eumecl 
~ubmilu'<.I t1fter th.11 date mu~t he accom· 
ponied by a late flllng fol! or $50, in tht:! 
form of a check made payabl!! to tht? Ala· 
bilmil State Bar. 

1967 ALABAMA STATE BAR AD· 
M ITI EE.S art! l!xempt from earn· 
Ing credi ts or filing reports; 
hO'M.~r. tr credits hil\1! been earned 
to carryover to 1988, they must be 
repor1ed no Inter than January 31, 
1988. (Claim exemption •:i,.:•i 
AGE 65 No one who t1lt.,lned th<:! 
nge of 65 before 1987 is required 
to submit a form. Anyone who 
became 65 during 1987 may claim 
C!xemption "B" this y\"~r and should 
not hear from the Commi$slon 
agJln 
RULE 2.C.1 EXEMPTIONS ore 
.wallable for full-time judges, 
rncmbcrs of the U.S. and Alabama 
House and Senate, actlw duty 
mllHnry and t1ttorncys prohll.,ltcd 
from private practice by constitu­
tion, law or regulation. (Claim M· 
emr,tion "C:'1 Assistant attome'() 
gonC!ml, dlstrk-1 attom~ and assis­
t.ant or deputy dbtncl attorneys are 
not 4!X(!mpt. 

SPECIAL MEMBERS (exemption 
"D") cltc tho~c who did not prac­
tice law in Ai,,bania altla!r January 
1

1 
1987, and paid 1986-87 ~pedal 

membership <Jues to the Alab.ima 
State Bar. (M;,ny such 01cmbe~ 
refer to this as "innctlve status:') 
Tho\e who Me not illlOrneys 
employed by the State of Alab,1mo 
aro oxempt from earning credits or 
nling rcporu.; howwer, if rrecllt~ .ire 
going to be used (or 1988, they 
must be repo~ted by J.inuary 31, 
1988. 

ATIORNEYS WHO HELD A REGULAR, 
PRIVATE PRACTICE LICENSE during 
any pnrt of 1987 arr required to report 
1967 compliance, even ii they h,we 
chanRcd to ~peclal or Inactive status, or 
changed from special to actiV\' ~tatus 
llofore Dvcl:!mb<>r 31, 1987. 
INQUIRIES The volume of telephone 
c.ilb to b11 handled by 1he Commls~lon's 
lin,llcd stnff ,ncrt!a~C) to ;in r1lmost Im­
possible k-vel c11 thi) Urnc of year. Writ­
ten Inquiries will be appreciated; tht• nd­
dre~~ Is on the (orm. • 
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ALABAMA STATE BAR 
MANDATORY CONTINUING LEGAL EDUCATION COMMISSION 

ANNUAL REPORT OF COMPLIANCE 

EARN ALL CREDITS SY DECEMBER 31, 1987 

SUB MIT Tl-ti: WHITE COPY OF Tt-116 FORM BY JAN UARY 31, 1988, 

OUR FILES-SHOW THI: FOLLOWING INFORMATION LIST AN,Y CORRECT.IONS BELOW 
-

MBMOER8HIP 
(BOO, GEC,) NO 

FULL NAM E 

~IIIM OA 
OR ANIZATION 

OP~IQA MA.141NQ 
AD!:IRUGII 

CITY, &TATE 
%IP CODE 

o,,iog PHRNe 
NUMll~ 

IBIHTHoATel 
I 

1987 CLE TRANSCR IPT 

--

DATE SPONSOR COUASETITLE ATTENDANCE TEACHING 

EXEMPTIONS 
_ A, I BECAME A f.1EM6ER OF THE ALABAMA STATE 81-\R DURING 1987, 
_ e. I REACHED THE AOE OF 115 DURING OR B6FOA1l 11137 
_ c, 1AM: 

_ A FULL-TiM6 Juooe 
- A MBMOBA OF THI! U.S. House OR St!NA1'!! 
- A MEMB!m OF THE U.S. ARMl!O IIORCes. 
- A MSMlleR OF THE ALABAMA LEGISLATURE 
- PAOH1e1no FROM THE PRIVATE PAACTIOE OP LAW BY 

CONSTITUTION, LAW OR REGULATION 

POSITION: ______ ______ _ 
_ 0. I H!iLO A SPECIAL MEMBERSHIP OUfllNG 1087, 
_ e. I HAVll ,m::EIVEO A WAIVER FAOM THE MOLE COMMISSION. 

rhe Alabama L.1wyer 

CREDIT SUMMA RY 

EXTRA OREOITl!l l:ARNE:l> IN ll!IJO 

CREDITB EARNED IN 1ll87 

TiiACHINO 0Rlll) IT8 liARNHD IN 18117 

TOTAL 

&XTRA CREDITS liARNliD IN 18117 TO IIE 
CARRIED FORWARD FOR CREDIT IN HIA 

Moll um wnll.!!. ~<>PY 10 MOLE 01>mmlsalon 
Alabamo 61~10 9or 
P. 0 , Box 071 
Monlgomory, AL 30101 
Talqphono: (20!1) 209-101e • 
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BUSINESS 
VALUATIONS 

stockholder dlsputes 
estate plwmlng•chnritable gifL~ 

[ID(_es•dl vorces 
ucq u isitions/di vestitures 
esops•falrness opinions 

intangible assets 

Contact: 
Mitchell Kaye, CFA, ASA 

(404)973-6214 

Mernber 

Americun Society of Appraisers 
Presic.lent-AtJruua Chapter 

The Institute of Chartered Flnancinl 
An~lyslS 

• 

Court Testimony 
and 

I.R.S. Experien ce 

~r those who need 
~uality office space 

without a lot of overhead . 

• attorneys 
• monufocturer's reps 
• a rchitects, engineers 
• investment brokers 
• occountonts, CPAs 
• small business ventures 

-NEW EXECUTIVE OFFICE SUITES· 

complete with full sttcrt lo ria l, janltorl­
al , mall handlln!J 19rvict 1, telep hone 
answ ering , conference room, recep• 
tion ort o. 

-OVERLOOKING 1-65, HOMEWOOD· 

Johnnlo Wigg in• 

Coll (205) 942-1158 
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NOTICE 
United States Bankruptcy Court 
Northern District of Alabama 

Opening for lh e position of Clerk, U.S. Bankruptcy Court 
in Birmingham, Alabama 

Salary: $63,135-$72,500 JSP16 

Closing date for applications: January 25, 1988, suggested or until filled 

POSITION DESCRIPTION: 
The clerk of the court Is a high-level 

management position which functions 
under the direction of the Judges of the 
court. The clerk is responsible for manag­
ing the administrative activities of the 
court which lncl~Jde mc1tters relotlns to 
the i;:ourt's policie~ and procedures, per• 
sonnel, budget, procurement and data 
processing actlvltie5. 
QUALIFICATIONS: 
A. EXPERIENCE 

I. General: A minimum of tc.n yeal'!. 
of progressively responsible admit1lstra· 
tlve experience In public service 0 1 busi­
ness which provides a thorough under• 
standing of orgi:111i:i:ationc1I, procedural 
and human aspects in managing 11n or­
ganization. Experience with computer 
system$ would be helpful, 

2. Management Responsibility: At 
least 1hree of the ten years' exp1ul1mce 
must hove been In a position of substan­
tial management responsibility. Appl!· 
C:ilnt a lso must hnve experience in per­
~onnel management. 

3. Pr11c1ice of l,.iiw-Active Practice: An 
attorney w ho Is In the active p1r1ctice of 
law In either the public or private sector 
may substitute said active practice on 11 
yonr•for-year basis ror the h1anagcmcnt or 
Jdmlnistratlve experience roqulromont. 
B. EDUCATION 

Bachelor and graduate degrees In ac­
counting, judicial, public or business ad· 
minist ration or r1 law degree are 
deslrdble. 
EDUCATIONAL EQUIVALENTS 

1. Undergraduate: Education In a col­
lege or university of li'.lcognlzed ~landing 
may be substituted for a maximum of 

three years of the required general exper­
ience on the basis o( one acadernic year 
of educotlon equals nine months or ex­
perience. A bachelor's dcg1·ce from the 
c:c>llege or university of recognized sta11d­
lng may be substiluled for three years of 
lhc required general experience. Prefer­
ably such degree should have included 
courst:!g h, law, governmen~ public, busi­
ness or Judlclal administration or reli!ted 
fields, 

2. Postgraduate: A postgraduate de­
gree In public, business or Judicial ad­
mlnlsl'rntlon from such a college or unl­
ve~lty may be substituted for one addl· 
lional yedr or the required general 
experience. 

3. Legal; A degree from an ilc<:redited 
law school may be considered as quallfy­
lng (or two additional yc:!ars or the re­
quired general experience. 

SELECTION PROCEDURE: 
Tho Judgt!s will review all applications 

and select thl! most qualified for personal 
inteNiews. (No (undh are avall11ble for re­
imbursement of lntt:!rvlew expenses.) 

TO APPLY: 
Submi1 In quadruplici'lte a resume or 

SF 171 (Application for Federal En,ploy-
111cnt) to: 

Honorable George S. Wright , 
chief Judge 

United States Bankruptcy Courl 
Northern District of Alabama 
P.O. Box 3226 
Tuscaloosa, Alabama 35403 

AN EQUAL OPPORTUNITY EMPLOYER 

• 
January 1988 



Young Lawyers' 
Section 

YLS Passes 50! 

B y r~lutlon adopted February 27, 1937, by the Ala­
bam.i State Bar B0t1rd o( Bar Comrnlssionf.>rs, rhe 

Young Lowyer~· Section of the> bar was e!>tc1bllshcd. The 
origin.ii name of lhe organlzallon was lhe Junior 8nr Sec­
tion; it was changoJ to the Young Lawyers' Scctlo11 in 
1965. Hi!vlns recently passed the 50th anniversary of the 
founding ofYlS, l thought It would be appropriate 10 share 
with you the pa~t presidents of this organization: 

1937-1931:1 
1938-1939 
1939- 1940 
1940-194 l 
1941-1942 
1942-1943 
1943· 1944 
1944-194 5 
1945- I 946 
1946-1947 
1947-1948 
1948·1949 
1949·1950 
1950-1951 
195 1-1952 
1952- 1953 
l 953-19S•1 
1954-1955 
1955· 1956 
1956·1957 
1957- 1958 
1958-1959 
1959-1960 
1960·1961 
1961-1962 
1962-t 963 
1963-1964 
1964-196S 
1965-1966 
1966-1967 
1967-1968 
1968,1969 
1969-1970 
1970-1971 
1971-1972 
1972-1973 
1973-1974 

Goor)!o A, LoMoistro 
Dnt1lel T, MCC,111, Jr. 
Bryalll A. Whhmlrl' 
Robert K. Bell 
Vlnccnt F Kilborn 
T. Jull.in Sklnncr, Jr. 
Roben W. C.wl,, 
John W. Vardanit1r1 
Edwin I. 1-tatch 
I.re I. r;ortcr 
r.o. llowell, Jr. 
JomC?S W. Gnr rell 
Horman W. Maddox 
Thoma~ G. Grt·nw~, Jr. 
Rufus Beolle 
John W. Gibson 
Herndon ln11e, Jr. 
1.,,1,T. Ormond 
r(alph A. Franco 
Waller R. Byil~. Jr. 
Ctorgo Peach T11ylor 
1-1ern1n11 H, 1 lllmlhon, Jr. 
H. Vann Wnldrop 
N Manly Yelldlng, /r. 
foklne Smith 
Dori,1ld L. Collin, 
Euel A. S(:rew), Jr. 
Eu11ene M. McL.iln, Jr 
f lril& E. St. John, Ill 
Sort S. Nottlos 
L. lister HIii 
('). Broward Se11rcst 
~,mi'> M. Whltu 
Thomas S. L..1w.on, Jr. 
);Imes L. North 
Crnost L Potter 
L.irry Morrlb 

Tile Alabama l.ilwyer 

Tusc.iloo~a 
Moh lie 
Blrmlnghilm 
I luntsvllle 
Mobile 
8irmlngh.im 
Bessemer 
Annl&1on 
Montt1umury 
Gmhtlcn 
Mob lie 
Montgomery 
Juspcr 
Mohlle 
Tusc11looso 
Troy 
Mobllu 
Tu~c:iloo,11 
Montgomery 
Troy 
Blrmlngh,1m 
Mon tso111ery 
Tuscaloosn 
Birmingham 
B1m1ln11ham 
Blrmingh,1m 
Montgomery 
I lunl~vllle 
Cullman 
Mobile 
Mon1gomery 
Mobile 
Hunt)vlllo 
Montgonwry 
Blrminghilm 
I lunlsvlllc 
Aloxrwlcr City 

Charles R. Mixon, Jr. 

1974-1975 
1975• 1976 
1976-1 q77 
1977-1978 
1976-1979 
1979, t 980 
1980-1981 
I !)81· 1982 
1982-1983 
1903· l 964 
196'!· 1 985 
1965- 1986 
1986- 1987 

N. lee Cooper 
Alto V. Sansone 
Willl,,m Mlchael HOU\C 

Foumlcr J. Gale, Ill 
c. Lynwood Smith, Jr. 
Robert 1 . Pott~ 
Joseph T. Carpenler 
R,1ndolph P. Reaves 
J. Thomas King, Jr. 
Edmon H. McKlnloy 
Robert T. Meadows, lll 
J, Bernard Brannan, /r, 
Cl,1lre A. Ol,1<:k 

Bar admissions 

YLS President 

8irmingh,\lll 
Montgomery 
Monlsomery 
Blrrnln11hom 
Hun1~vlllo 
Florence 
Montgomery 
Montgomery 
Blnnlngh,1rn 
Thomasville 
Auburn 
Montgomery 
Tuscaioos,, 

On Oetober 19, 1987, the Young LawyQrs' Scc1ion 
welcomed new young lawyers Into the state! bar. At the 
fall bilr .id missions ceremony, once .igaln ably coordlnc1te<J 
by L.1ura Crum of Montgomery, these bright, eager young 
people heard from such dlstlngubhed 5pPilkers as Ben 
Harris, president of the state bar, and Reggie Hamner, ex• 
ccu1lv(l secreli!ry. Following tho ~wearing-In ceremony, 
Robert L. Pott~, i1 former YLS prosldo,11 c1nd now genernl 
counsel for the University of Alabama System, g,we 111'1 
Inspiring speech during the luncheon portion of the 
program. 

American Bar Association activities 
On October 22-24, 1987, several Alabamu young 

lawyers participated In the ABA-YLO Affiliate Outruach 
Project program In K,insas City, Missouri. This program 
pre~ents on outst.1ndlng opportunity (or our memocrs to 
learn of various public service projects being presented 
by otht!r young lilwyer section&. Thls year, Claire Black, 
lrnmcdlate past president of the Alabama Stale J3~r YLS, 
,ind Keith Norman, president of the Montgomery Young 
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Lawyers' Section and a member of the 
YLS Executive Commirtee, served on a 
panel discussion concernin~ state-wide 
public service projects. Clalrc and Keith 
spoclncally discussed the Alabama YouLh 
Judlclal Project They did an outs1andlng 
Job In their presentJtlon, as they have 
with the program, <1nd I believe th.it other 
young lawy<>r groups throughout the na­
tion will want to con~ider Implementing 
this program In their states. Besldi:!s ser­
ving on the panel with Keith, Claire also 
was very active In the presentation of the 
cnllro program as she Is a member of the 
AOP team. Jim Priester from Birmingham 
also was instruinent;:il In the K;:insas City 
meeting as an AOP team member. Rick 
Kuykendall of 8irmlngh11m ls vice chair­
man of the Labor and l:mplbyment Sec­
tion of the AB1\-YLD. Percy Badhan, of 
Birmlngh;m1 serves as an editor of the 

Member Net Newsletter, published In 
conJu,,ct ion with tho Membership Sup­
port Network of the ABA·YLD. Percy 
published an article in the fall 1987 Issue, 
entitled "Practicing Law Beyond the 
Courtroom Doon.!' 
Alabama-Georgia joint meeting 

On October 31; 1987, the Alabama 
Young Lawyers' Executive Committee 
had a wondorful tlrne meeting with the 
Exf!Cutlvc Council o( the Georgia 
Younge, Lawyers in Birmingham, The 
Georgia lawyers came to Birmingham to 
enjoy the sights and sounds of the City, 
including horse racing. Following a Frl­
dny night social event, the respective 
commlltees held ii joint mi:?etlng at the 
Pickwick I lotel and then adjourned for 
s~paraw buslne~s sessions. It was an 
outstanding opportunity (or l.:iwyers from 
the two states to exchange ideas, and we 

Introduce 
Your Clients 

to a 
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Valuable Service. 
&!fur them to Busin~ Valuatio n Services for expert deter­
mination of fuir m:irkcr value or businesses, and financi:.tl 
analysis and consultation in cases of: 

0 Estate planning D Bankrupt cy 
0 & t;ite settlement proceedlngs 
D Marital dissoluti ons D Mc1-gcrs or acquisitions 
D Recapitalization.., D Buy-scU agreements 
D Employee t.1:ock D Dissident stockholder 

ownership plans suits 
Contact Dr. John H . Davis, m 

4 Office l'.uk Cittl c • Suite 304 • Birmingham, Alabama 35223 
P.O. Box 7633 A • Bimlingham, A l:ibama 35253 

(205) 870-1026 

look forward to future mi:wtlngs of lhot 
kind, 

" Lawyers Helping Lawyers" 
I am plua~ed to report that Tom King 

of Birmingham, a former Young Lawyers' 
Section president and now chairman of 
the state bor's Committee on Loc;al Bar 
Activities and Services, has appointed a 
vigorous subcomrnllte!l, chaired by Lor­
Ing Jones of vostavla Hi lls, which Isac• 
tlw ly promoting the "Lawyers Helping 
Lawyers" program. Elsewhere In this 
publication you wi ll see an advertise­
ment concerning this program. The con­
cept is to pal r an Inexperienced lawyw 
with a more experient1.>d atl'ornoy to pro­
vide g1.Jidance and assisiancc. This pro• 
gram is being Implemented with the able 
;is$lstance of StOV(! Show, our Young 
Lawyers' represematlve on that subcom• 
inlttee, and certainly Is ii worthwhile 
ef(on. 

Montgomery County Young Lawyers' 
Section activities 

On October 1, 1987 the Monlgornery 
Young Lawyers' Section sponsored a h;ip-, 
py hour for lawyers and legal assi$tants. 
More than 75 people attended the festlvi­
llc~ which were held JI the Montgomery 
Milrina on the Aloborna River. 

As a service project to the bar, the 
Montgomery County YLS sponsored a 
bridge-the-g11p seminar ond reception 
Thursday, November 12, at the new 
Montgomery County Court house. 
Speake~ reprcscntt?c.l tho Montgomery 
CouMy court administrator, the Mont­
gomery County District Attorney's office, 
the United States Attorney's of(iee, the 
Alabomo Attorney General's o((ice and 
Judges from both the stilte ond federal 
courts. Each speaker offered personal in• 
sight$ and practical suggestions for young 
lawy<m with limi ted practical ex­
pc.rlllrice. In addition to the shorl presen­
tations, materials were distributed In­
cluding local rules, courthou~e floor 
plans and nomcs and telephone numborh 
or court personnel. Following the 
presentation, a reception was held for all 
speakers and attendees. rhe progmm wa~ 
wel l-aiter1ded and those attendlnR re­
ceived three hourh of CLE credll. • 
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Recent Decisions of the 
Alabama Court of Criminal 
Appeals 

Mulhern reaffirmed 
Borden v. State, 7 0111. 691 (Oe1oher 

13, 1987)-Borcfen and his son wt're 
Indicted separ.1tely for trafncking In 
marijuana In violation o( § 20·1·80(1), 
Code of Al.il.>nm;i (1975), ond possos­
slon o( coc,1lnl! in violation of 
§20.2-70. The dt!fondants were tried 
jointly and (ound guilty. 

On appeal, the Bordens rellcd on 
Mulhern v. ~IMP., 494 So.2d 787 
(Al<1.Cdm.App. 1986), t1nd nrgucd thoi 
1he prosecution dlcl not prove t1 pr/mo 
f.Jcle case of trc1lncklng In mariju;in.1 
because it foiled to prow 1ha1 the 
ilmount of mJ!ijuanJ contained wllh· 
In the plani motcrlal was In ax<.e!t!» of 
2.2 pounds of m;.1rlJuona- the ,1n1ount 
required by § 20·2-80. 

In Mulh~rn, Jupra, the Alabc1ma 
Court of Criminal Appeal,; declared: 

''Thmfore , while thM• I, wl­
d1'ncu ihm 1hc 101al welgh1 or greon 
plan1 m,11erl,il r>O!»!,C!S~ed by the op­
pellan1 w.1~ In .:xcC5) of 2.2 pounds, 
thorl! Is no C\lldcnce that rhe qu,,n. 
lily of m.ulJuJna contained within 
that 101al W\•l-4h1 of lhc green plant 
material Wil~ 1uffklt'rll to ),lthfy the 
rcqul~lto amount found In the 1•1,, 
:i~tlng ( h1uM! of !J 20-2·80, Codf' of 
Alabamo 1975." 

I he Alllbama Lawyer 

Recent 
Decisions 

In J un.inimous opinion authored 
by ludge Pc1t1l!rson, the Alabama 
Coutl or Criminal Appe11I,; agreed 
with the Bordcns and roafflrmed the 
doctrine of Mulhern. 

In Borden, Dr. Ronald I lubbard, il 
chemi~t wilh the Al.lbama Depart· 
ment of Forensic Sc,c11cc!o, WMified 
about hi~ examination o( the plant ma­
terial found in ten st.tic exhibits. In 
dcscrlblnK the contents of those ex­
hlblb, he wal> asked ,,bout each ex­
hibit. I Its l~tlmony In rcg.ird to near• 
ly all of the axhibits w.1~ ~imllar to the 
evidence found in~utnclen1 In Mui• 
hern. As on exarnplti of lh<> insuf. 

Jnhn M. Ml/ling, 
/r., " ,1 member of 
tht• firm of /-fill, 
11//1, C.irt~·r, Frnn­
co, Cole & Bl.1ck In 
Mo'ltBomcry. I le 

h J !ftJdUJW of 5prmg I Ill/ College 
r1ntl the Un1vc1}1ty of .A/i1bam11 ~chool 
of 1..-,w. M////ng cove() tlw clvif portion 
of t ii<' rlc>cis Ions. 

by John M , Milling, Jr., 
and David B. Byrne, Jr. 

ncicncy, tho court of criminal appeal~ 
quoted the following lestlmony per­
taining to state's c>chlbit 29: "One cleilr 
plasllc bag coniilinlng plan1 maierli!I 
r<.'IIOc1lcd the presence o( m.1rljuona. 
The total weight WilS 4.0 gra,.,s:' 

Judge P.l11cr..on's opinion clearly 
recognized lhdt Hubb11rd's t~tlmony 
\UpPorts the prcmlw that the Bordon~ 
Wf're in posSO!»~lon of a quon1i1y o( 
Kref'r, plant 111atorlal ln excess of 2.2 
po1,111d, H~, . the testimorry failed 
10 ~peclfy that there wa~ ,n eJ1Cess of 
2.2 pouncfs of marijuana con1c1ined in 
tho pldnl material. The coun reason,'Cf 
J~ follows: 

49 



"From the te~tlmony, we are un­
able to conclude whether all of the 
9.94 pounds o( lht! pl.mt m,HCrl,11 
wa~ rnarlJu~n,, or wh111hN a certain 
quantity o( morlJuaniJ was included 
among various and ossortcd other 
plnnt rm.ltorlnls:• 

Issue of First Impression- Federal 
Youth Corrections acl cannot be 
"conviction" for habitual offonde_r 
status 

MIiam v. Sr.ite, 3 Div. 745 (October 27, 
1987)- Mllam pleaded Bullty to one 
rount of third degreP burglary Md one 
count of second degree theft. At senten­
cing, the state moved to Invoke the Ala­
bama Ht1bitu;il Felony Offender Ac.t, § 
13A-S-9, Code of Alabama (1975), based 
upon <1 prior conviction In the United 
St.ites Dls1rlc1 Coun. The defendant ob­
Joctcd to the use of tho prior conviction 
on the ground that the conviction wa~ 
under the F-ederill Youth Corrt'ctlons Act, 
18 U.S.C. § 5010(b) (repealed by Pub.L. 
98-473, 1984). 

Proceeding under the Alabama Ha· 
bltu.il Felony Offender Act, tho trial court 
sanionced the defendant to three years 
In the penitentiary, suspcndrd l1pon th<> 
condition that the defendant serve one 
year In the county jail. 

The court of criminal appeal~, in a ca,;e 
o( first lmpreS51on, reversed. Judge Pat­
terson, writing for a unanimous cour1, 
held: 

"f hl~ Swto ha~ not ltcrctofore ad­
d1e~scd thl~ l:;sue. HOWl'llllr, we are per­
(Uilded by the reasoning and conclU• 
slon~ reached In the rf'dPr,11 decl~lons 
cltl'd ,1b<M> th,11 once ,1 conviction un­
der the Federal Youth Correctiom Act 
Is set aside or cxplung(:d by tht• Court, 
th.it conviction Is v,1c,1tcd .ind can hnY!:' 
no further oper111lve effE"ct. More spe­
clncolly, we hold that a conviction un­
der the Fedeml Youth Corrcuions Act 
which has been sut ostd{• or ()J(pu11ged 
r,un,uan1 to th!' Act cannot be used for 
cnh,111cemen1 purposes under the Ala­
bama Habitual Felony 0/(t:!nda, ~ ; 

Overwhelming evidence of guilt 
does not render prejudi cial error 
harmless under rule 45 

I-Ill/I v. St;ite, 4 Div. 927 (October 27, 
1987)-Hall was convicted of Intentional 
murder and sentenced to life 1111prison­
me111. The trial judge charged the Jury on 
both lntentionJI and reckles5 murder. 
Proper objection w<1s made by the de-
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fenso counsel. A long line of Alabama 
cases recognize that the court's charge 
constituted reversible error. Ex pdfle 
Washinstan, 448 So.2d 404 (Ala. 1984); 
Seo Jlso Ma1clwws v. State, 491 So. 2d 
1067 (Ala.Crlrn.App. 1986); Bell v. State, 
455 So.2d 1022 (Ala.Crim.App. 1984). 

The attorney general argued that the 
charge on reckless murder was ab~tract 
c1nd without prejudice because "the un­
disputed and unconflictlng l'Vldcnce was 
of .in Intention.ii .ind only an Intentional 
homlcldo:' 

In a unanimous opinion au1hored by 
Prt!Nlcllt1g Judge Bowen, the Alabama 
Court of Crlmlnal Appeals focused the 
Issue .:is follows: 

"The proper inquiry horo Is not 
whether evlduncc or tho dcrondont's 
11ulll Is ovcrwholmlng l,ut, instead, 
wlwther ..-i ~ubs1nn1lal right of the defen­
dnnt hl).S or probably has bco11 adVOl'S<i• 
ly dffectcd ..• Ovcrwhcl111l11g evl­
dt•ntc of guilt dO"s no1 render preju­
dlclJI error harmle~, under Rule 45, 
Alabama Rules o( Appell,110 Protl>dure. 
Sec Ex parte Johmon, 507 So,Zd 0351, 
1356 (Alo. 1986) ..• Here, Holl hild a 
con$tllutlonal right to bu informed of 
the nature and tho cou&o of 11tc .1ccus,1. 
lion again)! him. W,bhlngton, 448 
So. 2d at 407"'108 Under Vv:lshlnston, 
wt' c,,nnot \ay th,,t the denlal of this 
constltullonal right constituted 
harmless l!rror on the bt1)i) or $1)e(;U· 

l,1tlon J S 10 what 1'1e jury mll.!ht haw 
done had the Improper charge nol 
been given." 

Recent Decisions of the Supreme 
Court of Alabama-C riminal 

Rule in Montgomery overruled 
Bickerstaff v. Stace, 21 ABR 11683 (Sep. 

1cmber 18, 1987)- Blckerstaff was con­
vlctacl of manslaughter. ihe court of 
crlmlnal appeals revel'lled, holding that 
I( a ~ignincant period or time ldpses bl .... 
tween the time of a trafflc accident and 
the time witnesses ob~crvc a party In· 
volved In the accident dnd conclude that 
he was Intoxicated, and It Is shown that 
during that lntorim the party had access 
to ,ilcohol, then as o matter of law, the 
witnesses cannol testify that the party 
was intoxicated 11t the tlma of the ac­
cident. On cert, the Supreme Court of 
Alabama reversed ancl overruled the 
court or criminal Jppo,1ls' decision In 

Montgomery v, Slitte, 44 Ala. 129, 203 
So.2d 695 11967). 

lustice Adamt decision polntoo out 
three factors to be weighed In determin­
ing whether .i dcfend.1n1 Is, In ract, intox· 
lcntod at the time of tho oHense: (1) testi­
mony of tho witnesses, (2) access to al­
cohol and (3) the amount or time be­
tween the commission of the offense <1nd 
the ob~ervation of the dl!fondant. In thll 
court', opinion, the better rule Is "!hat a 
cl river's drunken condition altar Jn auto­
mobile accldem can be J fact from 
which tfai Jury could Infer that he was 
drlvliig the autoniobllc while In thAt c-on· 
ditlon:• 

Thus, the requirement that the state 
~how that the defendant did not hil\le ac­
cess to, or consume, Jlcohollc beverages 
ofter the accident now 1~ removed. 

Issuing worthless check a lesser in· 
eluded offense of theft by deception 

Oliver v. State, 21 ABK 4879 (Septem· 
ber 25, 1987)- Mook ad~rtlst?d a man's 
ring for s<1le. ihe dcfond.mt called In 
response to the ad and agreed to pur­
ch;ue th!! ring and two other pieces of 
Jt.wlery. The defendant paid for the 
jowolry by writing J chock drawn on J 

closed account. The evidence at trial in• 
dlcatcd that the defendant knew the !!C· 

count was closed when she wrote the 
check. 

Defendant was Indicted by the Mont­
gomery County grand jury (or theft by de­
Ct!ption, § 13A·8-2(2), Code of Alabama 
(1975). During tho trlol, defendant fi led 
a wrluon motion reques!lng lhe trh:il 
court to charge the Jury on the offense 
or issuing a worthless creek, ~uggesting 
!hat It was a le$~er Included offense un­
der theft by deception. The trial court 
denied the motion. 

The supreme court, through Ju~tice 
Mt1ddox, rewrsGd dntl hold that tho trial 
court erred when It refused to cht1rge the 
Jury on issuing a worthless check in vio­
lation of §lJA.9-13.I, as o leser Included 
offense of theft by deception. 

The l.1w is clear that a defendant Is en­
til led to a charge on a lesser Included of­
fense if there is any reasorMblc theory 
from the evidence 1hal m Llld support the 
position. Chavers v. SliJW, 361 So.2d 1106 
(Ala. 1978); Fulgham v. State, 291 Ala. 71, 
277 So.id 886 (1973); and Williams v. 
St.ltc, 474 So.2d 176 (Alil.Crim.App, 
1985). The court funher st;ited: 
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"In this c,uC', thl! lssuance of., worth-
10)& chock cDn be estubllhhed by the 
snme (;icts ilb the chorgl'd o/fonse of 
theft by drccptlon. The only /,1tt that 
Is necessary 10 J)r'()Yc theft by deception 
th,11 I~ not required for proving the ls­
suanct> of .i worthless check I~ the ule­
menl of decornlon." 

Drug enchancement statute pre­
cludes use of subsequent drug con­
viction to trigger Alabama Habitual 
Offender Act 

Chambers v. Stall;!, 21 ABR 4944 (Sep­
tember 25, 1987)-Defendnnt was In­
dicted for trafflcklng In marijuana, but a 
Jury found him guilty only of felony pos­
,cs&irm. The state proved ,i prior drug of­
fense, and, pursuont lo tho Alabama 
I labltual Offender Act, § 13A-5-9(a)(1), 
the trial court \c.mtenced defendant a!. a 
habitual offender to 20 yc,an. Imprison­
ment and a $10,000 fl ne. 

On cert to the ~upreme court, defe,,. 
d,1111 contended that the I labitual Felony 
Offcndt>r Act Wi.lS Inapplicable to en• 
h,mce his convlcHon for ,1 drug-related 
offense on account of a prior drug-rel;ited 
offense. A unanimous suprctnf.! court 
agreed Jr'ld rea.-vers('(!. 

During one defendant's sentencing. the 
stole presented ~ufflcient documentary 
evider,ce to establish thr1( he had o prior 
conviction In Florida for 1hr offense of 
"s,1le of a h.illuclnogenlc drug," which 
had been affirmed by the norlda District 
Court of /\ppe11ls forihe First Circuit. De­
fendant argued that he should haw beP.n 
:.entonccd .tecordlng to the provision~ of 
Code of Alabama (1975), § 20-2-70, 
which provldC! that the penJltles for the 
subsequent offon~l!s relating to posses­
sion of marlJuonJ shall be Imprisonment 
"for not les~ th,1n two nor more than IS 
Y(!Or&. and, In addition, (cl On!! on not 
more than $25,000.00:' 

Tho supreme court agreed with tho du­
fendant that the Habitual Felony O(· 
fender Act I~ not the proper penalty en­
hancement provision 10 be i1pplied. 

In an opinion authored by Justice Bc.u­
lY, It was hold: 

"Because the ~er11encC' I!! .ippllcnble 
to drug olfenses and repe,11 drug of· 
(en~es ,ire 1>ruvld(d within the Con­
trolled Substonc('~ Act, "'1' hold that de­
(C'ndanll, convicted thereuridl!r must bl• 
sentencod ,1c:c:ordlng to Its wovl~lnM, 
not the scntcnrlng pruvlslon o( TIiie 
13A''. (cmphasl~ the court\ ) 

However, the ~upreme court carefully 
pointed out In a footnote thot they dlcJ 

The Alabamt1 /.awyer 

not reach the lssua or whether ii prior 
felony drug conviction c:ould be used 
under the HoblLu:,il Fclo,w Offender /\ct 
10 enhance thP punishment for non-drug­
re.lated felonies. 

Recent Decisions of the 
Supreme Court of Alabama 
- Civil 

Accountant malpractice . • . 
tort or contract? 
£sther D. Blumberg, C't J/ . v. Touche­

Ross & Company, etc., 21 ABR 4711 (Scp­
tcmbo r· 181 1987)-Touche-Ross, an ic1c­

countlng rtrm, agreed In writing to pro­
vide accounting services, i.e., to ex.,mlnc 
Blumberg's b.ilance shl'el in accordance 
with generally accepted audiling ston­
dards. Touche-Ross failed to disclose o 
materiol overstotemenl of account~ rf'­
ceivable and Blumberg (iled an action In 
c1~sumpsll. Touche-Ross 11io.1lntalned that 
the alil.!Me~ malpractice was tortlow, on­
ly and barred by the statute of llml1t11lons. 
The trial court agreed with Touchc-Ross 
and grantf.!d Its motion for su,-,-m,ary 
Judgment. Blumberg appeals. 

In a case of Orst lmprossion In Ala­
bama, the supreme court held that If an 
accountant enters Into an express .igre~ 
ment to perform his duties In accordance 
with gen1m,lly accepted \tandard& of hi~ 
pfofcsslon ancl he does riot, the Injured 
contracting party may sue for breach or 
contract or he may sue In tort. 

The ~upreme court Initially looked to 
the New York stat!! courts which have 
distinguished personal Injury cases from 
those involving property or pecuniary In· 
terest. In the former, the action Is said to 
sound essentially in tort. In the latter, 
where there i~ a contractual agreement, 
lhe tendency has been to alloo thc plain· 
tiff to elect bf.!tween contrJct and tort. In 
Alabama, one who expressly promises 10 

use due care Is liable in both tort and 
contract when his negligence results in 
injury. He Is liable Jr, contract for breach 
of an express promise 10 u~e due care. 
HP is liable in tort for violating the duty 
imposed by law on all people! not to In­
jure other~ by negligent conduct. 

Civil procedur e • •• 
rule SS(c) di scussed 

Ex Pane: /1/fnois Ccr11JJ/ Gulf Ra/lrood 
Company (In re: Faye Horwn, etc. v. //. 

linois Central Gulf Rallroad Company, l!t 
a/.), 21 ABR 4818 September 21, 1987)­
Horton ~erVl:!d ICC's ag<'nt on August 2, 
1986. The ~ummons was received by 
ICG's a11ornQy on August 6, 1986, and 
opened by a secrot,uy. Inadvertently, the 
complaint was not brought to tho atten­
tion of the answering attorney until 
September 4, 1986. Horton applied for 
a default on September 4, 1986, and the 
trial court mad!! the entry of def.lull on 
September 51 1986. Horton proved 
damages on September 11, 19861 nnd the 
coun entered ,1 default judgment il8illnst 
ICC on September 12, 1986. ICC wa~ not 
informed o( the damages hearing. ICC 
Orsi h.!nrned o( tho entry of default on 
September 12, 1986, and of the Judgment 
or d(!fault on September 16, 1986. ICC's 
auorncy moved to set aside the entry of 
default on September 12, 1986, and 
moved lo vacatf.! the default Judgment on 
Septembe1 19, 1986. The trh1I court 
denied ICG's mo11on to set a~ide the 
defoult. and ICG c1ppe,1ls, maintaining 
that the trlill coun abused Its discretion. 
The ~upreme court agreed. 

The supreme c:oun noted th,11 ICC's 
motion was a rule SS(c) A.R.Civ.P. mo­
tion. However, the trial cour1 ,ipparently 
treated the motion as a rule GO(b) mo­
tion which requires the rnovant to prove 
Inter a/iii, "excusable neglect." The 
supreme court stated that rule 55(c) con· 
templ;ites a more liberal oxercl\e of the 
trial court's discretio11 In favor of suiting 
aside default Judgments. While the mo­
llilnl does not have to show excusable nL>­
glect, etc., ro prevail, a trial judge will be 
affirmed when he denies a motion wher'e 
the mov,111t I& found to have lntenllonal­
ly engaged in conduct evidencing 
disrespect for the Judicial ~~tem. 
Languoge in Fl/Iott v. Steµhl'Hs, 399 
So.2d 2'10 (Ala. 1981), to the contrary Is 
expr!Jlisly owrrullld. Additionally, movant 
also must offer proof of a meritorious 
defense to the action, whether the mo­
tion Is nled purSuant to rule 55(c) or rule 
60(b). 

Courts . • • 
contacts necessary for in per­
sonam jurisdiction 
Dolro lndustr/e,\, Inc. d/bla Cannon v. 

Evan:;, 21 ABR 4895 (September 25, 
1987)- Delro l~ u whole!K!le diwlbuto r 
of swimm ing pools loC,Hf.!d in 
Mass.1chusetts. Dolro made credit sales 
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o( equipment and accessorllls to Swlrti 
llrne Pools, {ln Alabama corporatloii. All 
orders were made by mall or telephone 
from Alabama. 

Evans Is an Alabama resident who e><­
ecuted a guaranty agreement In Florida 
that provided he would personally 
guarantee p11yrnenl of woty claim Delro 
had against Swim llme. Swim llme 
bankrupted owing Delro money. Delro 
sul!d Evans In M.issachuseus to enforce 
tht:! guamnry agreement and obtained a 
default Judgment. Oelro filed thi~ present 
action to enforce that default JudgmenL 

The tria l cour t found thal Lho 
Massachusetts court did not have person­
al Jurisdiction <YVOr Evan~, and, therefore, 
the Judgment v.'ilS not entitled to full faith 
and credit In Alabama. The supreme 
court agreed. 

Evans' contact.s with Massachusetts In­
cluded three vi~lts to attend "pool shovvs'' 
put on by Dell'o, Evans also ploced on 
order for Swim Time while In 
Massachusetts. All other orders were 
from Alabarno. The Ab1bama Sl1preme 
Court noted that the United States 
Supreme Coun has held that ''putchase~ 
and relared trips, standing alone, arc not 
a su(flchlnt basis for a State's ..1sscrtlon o( 
Jurisdiction" over a non-rcside111 In a 
cause o( action unrelated to those pur• 
chase~ and trips. F.vans' vi~lts to 
Massachuseus had no relation to the 
claim on the guarnnty agreement 
a~sertc~d by Delro In the Massachusetts 
court. 

Estates and wills ... 
romoval of signature p<1ge revokes 
will 
Board of Trustl!eS or the University of 

Alabama v. Calhoun, etc., 21 ABR 4484 
(September 11, 1987) - Mrs, Bourziel e><­
ecuted will s in 1973, 1978 ;:ind 1983, wllh 

a codicil dclded In 1985. Each wi ll pro­
vided for the establishment of a scholar­
ship fund at various universities In 
Alabama. Thi! 1985 will expressly rc.wked 
all prior wills and codlclls. The 1983 
will WAS found In the deceased's safe 
deposit box, Intact ext:lc!pt for the last 
page of thl! wl II, which con ta I nod hor 
signature. The last page had been re­
moved from the will and was nol In the 
safe deposit bo><. The board of trustees 
Mtempted to probate the 1983 wi ll 
without Lhe signature pi!ge. The probnte 
court would not accept the wlll 01, the 
ground that It was cffoctlvoly revoked 
when the signature page was ,omoved. 
The trustees appealed. 

The Issue beforu the court was whether 
the physical acl oi removing and dis• 
carding tho slgnatu,o page from the body 
o( the wi ll, accompanied by the requisite 
statutory intent, compiles with section 
43·8·l36(b) requirements for revocation. 
The supreme court 11n~wered the ques­
tion in the nHirmative. Section 
43-8-136(h), r1s Interpreted by our 
~upreme cpurt, requl res that thla're be a 
"material mutl lation" of thu docum011t. 
Tho supron-ie coun noted th111 iln essen· 
tial element In the execution o( a will ls 
the signature of the restotor, or a 
substitute as provlded for by statute. 
Withollt the signawre, there can be no 
wi ll . Consequently, If the deceased 
lntendl!d to revoke lhe will, no mor<:! ef­
fectual physical moans of doing so could 
h.ive been re~uhed to, ~hort o( Lot.ii 
destruction o( tho docun1c,,1. Moreover, 
since the will was in the possession and 
control of the deceased, there Is u rebut· 
table presumption th;if the missing 
slRnature page wa~ removed and 
dl!strnyed with rhe Intention of revoking 
tho wi ll . 

Insurance ... 
Alabama Insurance _Guaranty 
A.ssociatior1 Hea lth insurance 
payments do not reduce associa· 
tion's obligations under statu te 

Alabama Insurance Guoranty Assoc/11. 
tlon v. Stephenson, et al., 21 ABR 4938 
(SeptembPr 251 1987)-Stephenson WilS 

in an ilC:clc;lent with Cumming~ and sued 
fur cl.images. Cummings had llablllty in­
surance with Standard Fire lnsura11co 
Company of Alabama, which Is In 
receivership and, thus, under llmlted 
operation by the association. Stephenson 
was a member of an employee health 
b1mefll pl<1n ;it her plac;e of employment 
and ~lue Cross was its administrator. 
Blu11 Crusi, paid medical benefits on 
behalf of Steph<mson and hai, .i ~ubroga­
tlon clolm against Cummings. The 
assocl.ition filed a declarotory judgment 
action asking the court to declare that it 
was entitled to deduct from its obligation 
imposed by statute any ilmount paid to 
Stephen~on by Blue Cm:;,,,. The trial col lr1 

ruled adversely to the association, and 
the !>Upremc court .iffirmcd. 

In c'.l case of first Impression In 
Alabama, the supreme court held that 
Bh1e Cross payments to Stephenson fall 
within the exc:eptlon of section 27-42-3, 
Ala. Code 1975, ilnd therefore are not 
subject to rhe non-dupllc;.itlon provisions 
t,f Slc!ctltln 27-42-12, Ala. Cod~ 1975. rhla' 
suprc,nc court 11otc.'tl that section 27-42-.J, 
supra, exempts "Jl(e annuities, dlsablllry, 
uccident and health . • , insurance." 
Therefore, the lnsumnce guaranty statute 
noes noi apply to health insuronce 
polides, and thus, the clnim filed by 
Stephenson with Blul:! Cross I!. not a 
coVCr't!cl clalm. Accordingly, the non­
dupl lcatlon provision In the statute docs 
not Jpply. • 

SMITH-ALSOBROOK & ASSOC. Spccializinll In ~xtmt 'l'e.illmony 
In EXPERT WITNESS SERVICES 

• Tire cons1.Jltln9 
• Rim/tire explo$1ons 
• Trafflo aceldont rooonstructlon 

BOBBY o. SMITH, B.S., J.D., Proeldent 
P.O. Box 3064 Opellke , AL 36803 (205) 749-1544 
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Sections of the Alabama State Bar 
Sections Mc groups o( ollorncys int<'r· 

cstcd In particular ore.is of the law. 
Membcm,hlp In most Alabama St.lie Bar 
sections Is "1)1untary; attorneys 36 year'!. 
o( ilge and undvr, or admi11cd three years 
or less, au10111allci:llly are mombcrs or the 
Young Lawyer!,' Section. 

Administrative law 
Scc:tlon m<'mbers a,c lawyers inter• 

e\tcd in admlnl~lmlive proceeding!, at th~· 
f1-dernl and swte levels. Members indudo 
government auornl!y!, <I\ well ilS prlv-c1tc 
practitioners. The section pr~ents a pro­
gram during the annu.il meeting of the 
stc1tl.! bar and hns been Jcllvc in the Im 
plcmcntatlon of the Al.1b.1mo Administra 
live Procedure Act. The ~cdlon also 
~ponsors the h1gene W. C.Hter medal· 
llon, an .iward 8iven niinually to a former 
public )erv.,nt for excellence In balc1nc:­
ing the rights of individuals against the 
interests of government. 

Officers for 1987-88 ;uc Ceorge E. 
I l11tchlnson1 chJltmen; Jai:k Mooresrnilh, 
ch,1lrman-elect; Ron J. Bowden, vice 
chairman; and Al L. Vrecl.ind, !,ecre­
lJry-tmasurer. 

Bankruptcy and Commercial Law 
The primary purpose o( the BankruJJl· 

cy <1nd CommcrclrJI Law S<>ctlon is to fa. 
dlitr1te communlcallM .imong hs mem 
bcrs c:oncPrning bankruptcy and com• 
mcrclal law miltters and legal d~cisions, 
with a vll!W toward promoting wnsi!.tent 
appllcatlon of these laws In the various 
districts and circuits of Alaboma. Tho sec­
tion hos four ~t.inding commiuees: bank­
ruptcy practice; commercial practice; 
CLE /annual meeting; and c:ommunlcil· 
tlon.Jnewc,leuer. 

Additional committees Mt! appointed 
011 an ad hoc basis, The section ~ponsor. 
CLI: programs .ind law school writing 
competition t1nd al~o Is lnvolvc.-d In pro­
moting legl~l.111011 needed In 1he com­
mf'rcial low pr.:ictkc. 

Officers for 1987..SH ,.ire lnrry B. Volt, 
chalrm11n; I ee R. Benton, ch11irman• 
elect; Robert B. Rubin, sccrct<1ry; and E. 
Terry Br<lWn, 1,ensurer. 

The Alab.amJ L.awyer 

Business Torts and Antitru st Law 
ihls section Is concerned with 

business litigation, including antitrust, 
trade regulation, interfe,ence with busi-
11ess rolmlons, defnmntlon or business, 
stockholder lltlgatlon and employment 
rclmrons. An c1nnual seminar usually ,~ 
held, entitled '~ntltruM and Bu~inC&\ 
Tort~:· Mee1ings also ,1ro h~lcl during the 
annual meeting o( the stJtc bar. 

The 1987-88 officers are George G. 
Lynn, chairman; Andrew P. Campbtlll, 
vice chairman; Linda A. Friedman, 
secret.:1ry-1rc.i~urer; ilnd Jonathan H. 
Waller, newsletter editor. 

Corpo ration, Banking and Business 
t.aw 

This ~cction is involved In pr0Jcc1s of 
lntere5t to every member of rhe bc1r. The 
~ection works with the Alabama Law In­
stitute, revi~ing the corporate laws of 
Alabom,11 c1nd publl!>h(!f, 11 ncwslette, for 
section , nemburs. 

The 1987-88 officers c1re Ralph F. Milc· 
D0n11ld, Ill, chairman; Howard P. W(llt­
hall, vice chilirman; and Curtis W. Jone>\, 
~ecretary-t rt•11su rer. 

Criminal Law 
The ~cction b comprised of bar 

member~ hdVlng an lntem~t in matters re­
lating to the criminal Justice syst11m o( 
state and (cdorai courts. Membership lq 
open to all members of 1hc sta~ br1r cx­
pre!tsms an Interest. The area o( criminal 
law b changing constantly and provide~ 
many opportunities for ~ctlve discussion 
and Input. 

The 1987-88 chairman i~ Al Penning­
ton of Moblle. 

Environmental Law 
Service~ and octlvltlcs of the Sl.!clion 

are profe~\lonal lmp~mont In the ncld 
of environmental law, analysis and re­
porting to members of developments 111 
the field and communication with othN 
lawyers practicing In the envlronmcnu1I 
law area. 

The 1987-88 o((icers arc Russell C. 
Stoddard, cholrmon; R. Craig Kneisel, 

vice chairman; ,ind Nell C. John!tlon, 
secretary. 

Family Law 
This section of the Alabama Stntc Bar 

wa~ establfshed In 1984. It publi$hes a 
nL>mlcuer (or the benrnt or family law 
praclltioner-. It also has a legislation \Ub­

commlltee whose function I!. 10 con~lder 
stoic and federal leglslotion In tho t1rea 
of fomlly law and the law o( dome>srlc re­
lations, ;ind suggest neL>ded rufom1\. The 
seciion has a leg3I education sub~ec1ion 
which presents p1ograrns fo, nwmber~. 

The 1987-88 ofOcors are Joseph C. Sul• 
liv.,n, Jr., chalrr'n.in; G. Richard rernam· 
bucq, chairman-<!lcct; Bryant Whitmire, 
vic:e chnirmon; and J.imes A. Wltc.hm; 
trE.);JSlll'er. 

Labor Law 
Thi\ seciion Includes lawyers from 

throughout the stotc whose practice ln­
volvus work In th<' ureos of labor, folr 
employment, employc'e beneOts and OC· 
cupJtional safoty and health In addition 
to providing a forum for the exchiln~e of 
lnformotion ond ldet.1b, the sec:t1011 spon­
sors ;in annual, two-day seminar and, 
with the labor law sectiom of V«lrious 
other ~late bars, co-'iponsors an annuc1I 
mullbtt1te labor ,1nd employment law 
scntiriar. 

The 1967·88 ofncers are Frederick Kuy­
kend,111, Ill, chairman; Braxton Schell, Jr., 
vice chairman; ;ind J. Patrick Log,m, 
secretJry-treasurCJr. 

Litigation 
The section seeks to (I) provide c1 forum 

wheru all trial attorneys may mcel ,md 
discuss common prohlcms; (2) provide 
an extensive eduC";ition;il program 10 Im­
prove the competency of the trlJI bar; 
and (3) lmprovt:! the efficiency, unlforml· 
ty and economy of lit rgation and work 
to curb 11b1Jse~ o( the Judlclal µroc:ess. 

I h<' 1987-88 officrrs arc David B. Cau­
then, chc1lrman; Carroll H. Sullivan, 
chairman-elect; and Charle~ W. Crook, 
seoetary-treasvrcr. 
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Oil , Cas and Mineral law 
The section Wil!. c!>labllshcd In 1976 

and consist& of an oll a,,d gas division 
and a hard minerals division, Its primary 
purpo!.e Is to keep mrmberi; ,1pprlsed of 
dewlopmonts In the law, and this I~ ac­
complished by c;osponsorlng with ABI­
CLE an annu.il semlndf on oll, sa~ and 
mineral law, a!. V"NII a& sponsoring ii 
"minl-semlnt1111 during the annual 
mretlng of the )tatc bar. Currently, the 
section I!. prcp.-irlng J h;inclbook on oll, 
ga\ and mineral law In Alabama. 

The 1987-88 offlco" t1ru Mary R. Mc­
Kay, chairman; John W. Donald, Jr., vice 
chairmJri•oll & gas; I larold D. Rice, vice 
chairman-hard mlr1NJls; David E. I fud­
gens, secretary; and Stephen W. Still, 
trea~urer. 

Real Property, Probate and Trust l,"lw 
This section c:ooµerates with ond Jfi· 

slsts the Curnborlanrf ln~tltUI<> for Contin­
uing Legal EducJtlon In prcp.irlnR and 
presenting programs rel.ltlng to real prop­
erty, l/'Usl and probate mottcrs for mem-

bers of the bilr. The section, .1lso In co­
operation with the Cumberland School 
o( L.Jw, publishes a periodic newsletter 
reviewing recent cour1 decisions dealing 
with real property, tru~t and probate mat· 
iers and reports other maue~ of Interest 
relating to these topics. An annu.il $eml­
n.ir I~ held in conjunction with the .in­
nual meellng of the state ba,. 

The 1987-88 officers are). Fred Pc>wcll, 
chairman; William K. Martin, vice chair­
man; and Romaine S. Scott, Ill, secretary. 
treasurer. 

Taxation 
Membershlp in this section ,~ prlmorl­

ly com rosed of tax practitioners. The sec­
t Ion gives special emphasis to Alobamu 
t.ix matters and hti~ been Involved In 
changing Alabama law and assisting the 
Dcpart1f1e11t of Revenue In writing ta>< 
l'Cgulatlons. A program I~ held each ye,1r 
during the annual mooting of the st.1te 
bilr, 

Tho 1987-88 officer.. nrc David M. 
Wooldridge, chairman; Bruce P. Ely, vlco 

choirmnn; ,ind Roy). Crawford, secrct.iry. 
lr<.'asurcr. 

Young lawyers' 
Thi.! Young I awyers' Section of the 

Al.ib.ima Staie Bilr Is composed of all at­
torn~ 36 Y(.!ars o( age .ind under or who 
hilw been J<lmlued to the bar (or three 
}'l'ill'S or less. It conduct\ various seminars 
throughout the yc.1r for lawyers ;1nd other 
profr~~lonals. It al!,o ~ponsors service 
project'> designed to aid the public in 
their under.tilndlng of the IJW and assist 
io solving l('gal problems. There are no 
dues since per.ons who are members of 
the Alabama State B;ir and (ul(ill the age 
or i'ldmisslon requirement~ autom.ilical­
ly are members. Anyone interested in 
becoming .irt lvoly lnvolwd in projects of 
Lha Young l.owycr's Section should con· 
ti.let Charles R. Mixon, Jr,, president 
1987-tlO, l~O. ijox 19881 Mobllo, Alab.imi'l 
36601. 

Othor o((kc r~ are N, Gunter Guy, Jr., 
prosfdont-eloct; James H. Anderson, sec­
rcwy ; and W. Perc;y Badham, Ill, trca­
wre~ • 

---- ---------- ---------------------- ---------- --1 
ALABAMA STATE BAR SECTION MEMBERSHIP APPLICATION I 

To join one or more sections, compl ete Lhis form and attach separate checks payable Lo each section I 
you wi sh to j oin . I 
Name: I 
Firm or agency: _______________________________ _ 

Offi ce address: ____________________________ _ 

Offi ce location; _____________________________ _ 
ornce telephone numb er: _______________________ _ 

Section Annual dues 
___ Acln1lr1lstr,lliVI' I 11w 
___ B,inkr'uptcy ,1nd Co111ml.lrd:il l ,1w 
___ Buslnf'~N Tort~ nnd Antllru~t L,1w 
___ CorPQrntlon, Bnnkln11 & lJu~fnes\ t aw 
___ Crlrnlnol L,,w 

Envlronm~ntal I ilw 

--- Fi!mily Law 
--- L.ibor L.:lw 

___ 1.111g.11lon 
___ OIi, uM .ind Miner.ii L.iw 
___ Re.~ Properly, Prob,H(' & Tru~t L,lw 
___ T111Catlon 

TOTAL 

$20 
$15 
$15 
$ 10 
$0 
$20 
S IS 
SIO 
$25 
$15 
$15 
SIO 
$10 
so 

I( practicing less than S yrs, 

i( practicing 5 or more yrs. 

Remember: 
Attach a separate check 

for each section. 

Mail to: 
Sections 

Alabama State Bar 
P.O. Box 671 

Montgomery, AL 36101 

I 
I 
I 
I 
I 
I 
I 
I 
I 

'----- ------------ --------------- - -- ------ --- --- ----
54 )onUilry 1988 



Legislative Wrap-up 

The 1988 regular session of the leglsla1urc convenes 
Tuesday, February 9, 1988, when 1he legislature will con­
sider s<M!ral major rovi5ions of law prepared by u,e 
Alaboma Law Institute. Principal revisions will be adop-
1ion law; redemption of real property; powers of sale, 
which may be contained in mortgages; Md the Trade 
Names Act. Other revision~ which are being mr1do ready 
for possible introduction are the Fradulont Transfer Act, 
Condominium Revision and Securities Revision. 

Adopti on law 
In 1984 lh<! Law Institute w3s requested by leglsl<Jtors 

10 rcvlQ\\I proposed bills lo prevent the buying ,1nd selling 
of infants and other bills dealing with grandparent adop­
tions. This lnterc~t In .idoptlons led the lnslltutc lo review 
Alilbamo's entire adoption law. Prior to 1886 Alabama's 
adoption lilW'S were by declaration. The last moJor revision 
of 1he adoption was In 1931. During the last 56 years there 
haw been various amcndmenlS, but this ls the first lndepth 
rcvl!,lon. The following Is an excerpt from the preface by 
Professor C:m,llle W. Cook lo lhe Adoption Committee's 
completed draft. The general philosophy of the committee 
has been to foster the pnren1-child relationship with bpecial 
emphasis on the bcbl lnwes t of the child. Professor Cook 
o( the Alabama School of Law served as reporter white 
William N , Clark of Birmingham served as chairman. 
Other members of the committee are: 

Judith S. Crittenden-Bi rmingham 
Pat H. CnJ\\'lS, Jr.- Huntwlllc 
Probate Judge Martho Kirkland-BrlM' ton 
To11"11ny S. Lawson- Montgomery 
Sammye 0. Ray-Birmingham 
Bry..int A. Whitmire, Jr.-Bi rmlngham 
Al.in Livln~ton-Do than 
District Judge Deborah Bell Passeur- Florencc 
Mary Lee Stapp-Department of Human Resources 
Coleman Campbell-Department of Human Resources 
Circuit Judge Malcolm Street, Jr.-Anniston 

After a grea1 deol of !iludy, the committee determined 
that 1he model propo~ed by the Family I aw Section o( the 
American Bar Association applied the best approach. 
I IOWt..>ver, the Alabam,1 committee was not willing to "rub­
ber stamp" the ABA model act. Changes were made after 

The Ala/Jama Lawyer 

Robert L. Mcc urley, Jr. 

extensive discussion and study In a nun1bcr of sl11nl(ic11n1 
areas. The primary changes resulted from Inquiry Into the 
practical application of the model oct. The Department 
of Human Resources made Innumerable valuable sugges­
tions 10 lhe committee during the time of this work effort. 
Their Input was of tromcndous assistance to the committee 
in Its effort to tailor the model net to the specinc needs 
of Alobomo as porcolvc..>d by members of the committee 
In procedural, as well <1s subm1ntive, areas. 

One of 1he significant areas of change In the proposed 
:idoptlon aet relates 10 the crlminal sanctions asalnst In· 
divlduals who attempt to profit from buying and selling 
babies. Under current law, the penalty for the ll le15~I place­
ment of children or lnduccrncnt to the panmi.s 10 part with 
their children Is a misdemeanor with a small One and no 
more than (hrl;!e month, in Joil. The proposed act !iubst.in· 
ti,11ly Increased the penalty provision which wil l range 
from a Class A misdemeanor to a Class C felony. 

Another significant area of change relates to the persons 
whose consent or N!linqulshment are required. Section '7 
provides that the presumed father's consent or relinquish• 
ment shall be required ror ildoption under certain clrcum• 
stances. This is In line wi th cmorKlng case law under­
scorl n~ the rights o( father~. 

Secllon 29 seeks to clarify prcsont law by providing that 
both the rights and responsibllltles o( the natural parents 

continued on page 58 

Robert L. McCurfoy. Jr., is the 
d11octor of the Alabama I.Bw 
Inst/tut& at the University of 
Alabama. He received his 
undergraduato and law 
degrees from the UnlvfJrsity. 
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Memorials ,, 

William Douglas Arant- Birmingham 
Admitted: 1923 
Died: October 30, 1987 

Daniel Reid Boyd- Roanoke 
Admirted: 1927 
Died: Apri l 26, 1987 

Joseph Gladstone Burns- Tuscaloosa 
Admitted: 1936 
Died: October 27, 1987 

Abner Riley Powell, Jr.- Andalusia 
Admitted: 1937 
Died: October 30, 1987 

James W. Traeger- Montgomery 
Admitted: 1979 
Died: June 111 1987 

Charles Theodore Reese- Daleville 
Admitted: 1948 
Died: October 31, 1986 

Clifford Roland Reeves- Birmingham 
Admitted: 1935 
Died: October 30, 1!:187 

Robert Bloch Ryne-T uscaloosa 
Admitttid: 1964 
Died: March 27, 1987 

Paschal Patrick Vacca- Birmingham 
Admitted: 1937 
Died: November 9, 1987 

These notices are published Immedi­
ately after repqrts of death are received. 
Biographical Information 1101 appearing 
in this issue will be published at a late_r 
date If Information Is .icccsslblc. We ask 
you to promptly report the death of an 
Alabama attorney to the Alabama State 
Ba,; and we would appreciate your assisl· 
ance in providing biographical lnform11-
tion ror ThP Al11bama Lawyer. 
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Douglas Arant. one of the leaders of 
the Alaban,a Stal<:! Bar for rr1orQ than 60 
years, died October 30, 1987, at his home 
i 11 Birmingham. 

Mr. Aront was born In Waverly, Alo• 
bama, May 19, 1897, and received B.S. 
,md M.S. degrees from the University o( 
Virginia, where he also was an Instruc­
tor in poli tical science. He then entered 
Yale Law School, from whlc:h he was 
graduated ma9na cum laude in 1923, 
having served as editor-in-chief of the 'm/e 
Law Journal. I It! had been prticcded a1 
the law school by his older brother, Hor­
schel C. Arant, who also had servod as 
tho t:!dltor-ln-chief of the Yale Law Jo11rna/ 
and later was dean oi the Ohio State Uni­
versity Law School and a judge on the 
United StAles Court of Appeals for the 
Sixth Circuh. 

lmmedl;1tely following his gradu;ition, 
Mr. Arant Joined the rlrm o( Tillman, 
Bradley & Baldwin, .ind became a mem­
ber of that firm 111 1927. t-lc was a p.Ht· 
nor In a successor (lrm, Bradley, Arant, 
Rose & While, at his death. Throughout 
his career, he was n member of the 
13irmingham Bar Associillion, lhe Ala• 
bama Stale B,ir and the American Bar As­
soclaiion. He ~erved a~ a member of ihe 

board o( bar commissioners from 
1931·1940 Jnd wos elected president of 
the Alabama State Bar In 1936 at the age 
of 39. During his term as president, he 
Wa $ the movant in the creation of llie 
Junior Bar Section (now the Young Law­
yers' St!ction) of the Alabama Stale Bar. 
He was an early chairman of the Amer­
ican Bar Association Committee on the 
Bill of Rights. 

From 1933.34 he served as special as­
,istanl to the Attorney General o( the 
United Stntes ond chief counsel to the 
Petroleum Administrative Board, Nation• 
al Rec:overy Admini,tration, and as chair· 
man of the Regional i.;ibor Board for the 
Sixth District, National Recowry Admin­
lsrratlon In 1934-35. I le wa.s a public 
mcmbor of the Fourth Regional Labor 
Board, Atlanta, fron, 1942 10 1944, and 
served at tho rcquf!st of thll AttOrnf!}' Gen· 
eral of ihe United Slates In 1953 a,,d 
1954 ;is a mPmber of the National Com· 
mitteeto Study the Antilrust Lows (he was 
1he only practicing lawyer in the south 
on that committee). In 1976 he was 
,,amcd "Lawyer of the Year" by the Birm· 
i,,gham Bar Association. lie also wa~ one 
of the ot'ganizers of the Legal Aid Soci­
ety of Birmingham and served as pr~sl­
dent of that orga,,lzatlon. Mr. Arant was 
a Fellow of the American Bar Foundation 
and a member of the Council of the Ala• 
bama Law Institute. He was a member o( 
the Americ;in Law Institute and the As• 
sodMion of the Bar of the City of New 
York. 

At the urging of friend!. In New York 
and Washll1gton In 1937, Mr. Arant served 
as chairman or the National Committee 
for Independent Courts, a nationwide or­
ganization composed primarily of per­
sons who had supported President 
Roosevelt's re.election In 1936 but were 
opposed to his attempt to pack the Su• 
preme Court of the United States soon 
after that election. 

He was active in civic and commun­
ity affal rs throughout his career, having 
served as president of the Birmingham 
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Civic Symphony Association (the pre­
dcces!>or of the Ali'lbama Symphony As­
sociation) and the Birmingham Civic 
Opern Association. He served ilS a men,. 
ber of 1he Distribution Committee of 1ha 
Greater Birmlr,gham Foundc11ion1 as a 
trubtce of Brooke HIii School (predeces• 
sor of 1he Altamont School In Birmlns• 
ham) for more than 30 years and a~ o 
member of the boards of the Eye Foun­
dation .ind 1he Norton Center at Blrrn­
lngham-Southt!rn College. He wa~ 
awarded honorary doctoral degrees by 
the University of Alabama, Birmingham­
Southern College and Rhodes College, 
formerly S0u1hwostem at Memphis. 

Mr, Arant enlisted as a private in the 
United States Army in 1918 and later was 
commissioned o second llevtenc1nt in the 
Oeld artlllary, prior to his t'111:tase from the 
servlct.? following the ond ofWorfd Wnr I. 

Mrs. Arant, the former Ll!titia Tyler 
McNcd , pr<.>deceosed him, but he is sur­
vived by three clr11,1ghters, Adele Arant 
Stockham ond Lctilla Arant of Birming­
ham, ond Fairlie Arant MaglnMs of 
Washington, and several grandchildren. 

His 1:iw Orm dnd others have estab­
lished and endowed the Douglas Arant 
Professorship of Law at the Universlly of 
Alabilma I ow School dnd lhe Douglas 
Aront 1-'n:.•-Lnw Scholarship at Birming· 
ham-Southem College. -·-

-
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The AlabJm11 Lawyer 

fudge Dan R. Boyd died Aprll 26, 1987. 
He was dn alumni of l\uburn University 
nnd the University of Alabilma School of 
Law, graduating In 1928 and Wils o de­
voted alumnus of bo1h ~chools. 

J te began lhe practice of law in Roon­
oke, Alabama, Jn Ausust 1928. He was 
oll!Cled stale senator In 1938 and After­
w.:m.J servt.'Cf two terms as district attornt'Y 
(clrcull solidtor of the 5th Judlclc1I Cir· 
cult). A fevv years later, he was elected 
clrcull Judge of the sc1me district; he 
seM?d In that capacity until his election 
to super,,umerary judge, a position he 
held until his death. 

Judge Boyd was an actiw member In 
1he civic life o( Roanokn--a charter mem­
ber of the Roanoke Lions Club, nClw In 
Its 57th year of continuous service. He 
sorvt."CI a!> a Svnday School teacher, super· 
lntendent and deacon In the historic First 
Boptlst Church of Roanoke. 

His Mly child, Cittherine Boyd John· 
son of Huntsville, Ali!bama, preceded 
him In death January 6, 1987. 

He Is survilll..--d by his wife, Gladys Bax• 
ter Boyd, whom he married In 1930, and 
four gr.indchlldren, Dr. Reeves Johnson, 
Jr., of Montgomery nnd Shorter, Ah1bama; 
Danlel 13oyd Johnson, attornoy In Atlan­
ta; Mrs. Tom McL,11!1, Atlc1nta; and 
Thomas Baxt1:tr McLain of I luntwl lle; 
one greatgrandaughter, uithcrlnc Keller 
Johnson. -•• 

< 11;\ l(II ', 1111 OllOl!I IHI ', I 

Charle~ T. Reese, a practicing attorney 
in Dalevi lle, Alabama, and dihtlnguished 
and respected member o( the bar, died 
October 31, 1986. He was a member of 
thl! firm of Reese & Reese where he prac­
ticed law with his son, Charles N. Reese, 
and daughter•ln•lnw. Jo Ruese. 

Reese graduated In 1941 from the Uni· 
verslty of Virginia with a bachelor's de­
gree in commerce, and received his 
bachelor of laws degree from the Univer­
sity of Alabama in 1948. lie received his 
license to practice law on September 20, 
1948, and on June I, 1969, he received 
the degree of Juris doctor from the Uni­
versity of Alabama a~ a replacement for 
the previously conforred degree of bad,­
clor of laws. 

Reese honorably served his country hi 
1ho United S1r1tes Army In which he ob­
tained the rank of lleurona,,1 colonel. He 
served with OSS (forerunner of CIA) in 
World War II In lndochin,1, wa!> a.~slgned 
to 1he 82nd Afrbome Brigade and the 9th 
Ranger Battalion and wns a member of 
the Fighting Blue Devils. For a period of 
time during his mlllt.ary career he was the 
only Airborne R.angl'f who was In the 
Judge Advocate General's Corp wilh the 
U.S. Army. On March 10, 1971, Reese was 
appointed honoral)I lloutenant colonel, 
ulcle-dl!-camp in the Alabama State 
Mllltla by Governor George C. Walluce. 

He rellrcd from the U.S. Army as ll<.!u­
ten;mt colonul In 1967 at Fort Rucker, 
Alabama, whore he began his private 
practice of law wllh office) In the citfe$ 
of Enterprise and Daleville. Sub~ue ntly 
he closed his Enterpri~c ofOce and con• 
centrated hi~ practice In Dalevil le. He 
was a ml!mber of the Dole County and 
Alaban,o State bars ilnd the Alobamd and 
American Trial Lawyers associat1011s. 

Reese hod .ii I the speclul qualltles re­
quired of an attornt>y who carries on a 
general practice In a small town setting. 
He was a good trl.il lc1Wye:, counselor 
and advisor in all areas of 1hc hiw and 
represented hi~ clients with equal energy 
and vigor. rugardless of their ~talion in 
life. 

He is survived by his wife, MIidred 
Wade Reese, Fort Walton Beach, Florida; 
one daughter. Mary Ell1.abeth Crabbe, 
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Wrap-Up 
conUnued from page 55 
are terminated by adoption. Inheritance 
rights of adopted children will be deter­
mined by the Alabilma Probate Code. 

The committee attempted to balanco 
the interest of all parties involvlnK con­
fldlln(lal maul'.us relating to Identity and 
other sensitive Issues. The proposed stn· 
tuto now provides for documenting nnd 
preserving family, medical and other rel• 
evanl Information. The statute also pro• 
vides (or the disbursement of information 
under various enumerated cfrcumstances. 

Guardian and Protective Proceed· 
ings Act 

January 11 1988, the 111m Guardian and 
Protective Procec.>dlngs Act became effec­
tive. Existing guardlanshlµs may wanL to 

petition the court to define whether the 
existing appointment is for a "guardian­
ship" of the person or a 11conservatorship11 

of the estate. Without tr1klng any 1;1ction 
existing guardianships may continue In 
effect as they existed prior to this acl with 
all of the powers and duties or the guard­
ianship. Additional powers and duties 
may be granted or llrnlled by the probate 
court. 

A bond no longer is required (or guard­
ians whose powers and duties now are 
Lo care (or the health. education and wel­
fare or the person. ConservatOrS now 
hi:lve specified duties and powers with 
new bond requirements. The probate 
court may lower the bond requlrnments 
from double rhe estate to an amount 
equal the est,;1te minus the value of the 
real estat0. 

Guardianships historically have been 
for minors and persons who are non 

Memorials 
-- -

Kansas; and two sons, Charles Neville 
Rees!.!, Daleville, and John Willi am 
Roese, Minnesota. 

- KennQLh W. Quattl(!b,mrn 
Ozark, Alabama 

----

IAM(',W . ll<Al<,11< 

James W. Traeger, an active member o( 
the Montgomery County Bar, dierl June 
11, 1987, at the age of 33. 

Jim was born In Demopolis, Alabama, 
on November 6, 1953. He attendia!d un­
dergraduate school at the University o( 

Alabama, receiving his bachelor's degree 
in 1976. He subsequently r~celved his 
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J.D. degree from the University of Ala­
bama In 1979. After gradu11tion from law 
school, Jim went to work as an assistant 
district attorney (or Montgomery Coun­
ty. After completing (our years with the 
district attorney's office, during which 
time he tried over 100 cases, Jim Joined 
the MQntgomery law firm o( Beasley and 
Wilson. He was rnacle a partner In the 
firm In 1985. The Orm's name subse­
quently was changed to Beasley, Wilson, 
Traoger, Allen and Mendelsohn. 

In a rolatlvely short period o( time, Jim 
established a reputation as an excellent 
trial lawyer. He was universally recog­
nized for his honesty, integrity, Intelli­
gence, ability and capacity ror hard work. 
His compassion for clients, most of 
whom had suffered misfortune, was per­
haps th!! Lhlr1g that made him special. 

Jim was a member of the Board of Gov­
ernors of th<l Alabama Trial Lawyers As­
sociation and was extromoly active In tht! 
Montgomery County Trial Lawyers Asso­
ciation. He also was a member of the 

com{Jos mentis. "lncapacltat@d persons" 
now Include persons "who lack sulnclcnt 
unrlerstanding or capacity to make or 
communicate responsible decisions con• 
cerning his person:' This broader deflnl• 
tlon permits legi:ll protection, commen• 
surato with the person's capacity. Limited 
guardians ,rnd conservators are provided 
(or in the act to allow for appolr11rnenLS 
which are tho least restrictive protection 
rather than all-or-none status. 

A major provision of the act Is to give 
definiUon to the powers and duties of 
both guardians and c-onservators. The 
commentary to this new low has been In­
cluded in the 1987 supplement to the 
Code. Cople{o f any of the revisions pro­
posed to 1he legislature can be obtained 
from the Institute by writing: Bob 
Mccur ley, Jr., Director, Alabama Law In­
stitute, P.O. Box 1425, Tuscaloosa, Ala­
bama 35486. • 

---

Assocla1ion or Trial Lawyers of America. 
Jim Is survived by his wife, Paige; hb 

parenb, Mr. and Mrs. WIiiiam H. Traeger; 
and a brother, a1 lly Traeger. 

Jim will be missed by all who knew 
him. The members of his law firn1 losL 
11 friend. The legal pro(esslon lost one of 
Its !,right and shining stars. 

A schol;irship fund Is being e.stt1bllshed 
at the University of Alabama Law School 
In memory of Jim Tra~~er by his family 
and members of his law firm. 

- Jere Beasley 
Montgomery, Alabama 

• 
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SERVICES 

CERTIFIED BUSINESS APPRAISALS/ 
EVALUATIONS: Avoid conflict or Inter­
est white helping your client with legal 
matters and tho now Lax laws. You get 
a defensible value by using our contocts 
oncl knowledge In this specialty. We 
work ror you or cl lent. Expert witness. 
Confidential. One or only 70 IBA Cert­
iOed In the U.S. O. Richards, CSA., RA 
Financial Scrv., P.O. Box 7016, Green· 
ville, South Carolln.i 29606. Phone 
(803) 292-1450. 

RURAL APPRAISAL/FORESTRY SER• 
VICES: Ac:ereditcd Rural Appraiser and 
Regist@l'f!d Forester offers appraisal nnd 
mnnogement services to attorneys, 
estates and absentee owners. Timber 
cruises, estate c1ppraisals, condemna­
tion appmlsals, damage appraisals, 
(orcst management, courtroom testi­
mony. Joseph E. Rigsby, AAA, RF Rigsby 
Investment Company, Inc. 3613 East 
South Boulevard, Montgomery, Ala· 
bama 36116. Phone (205) 271-6353. 

WINDOW OF OPPORTUNITY-Do 
you have retirement plans that ore out 
o( cornpllan<:<! becausP of foilure to file 
nmcndments? Adoption or certain pro­
totype plans may help avoid penolitics. 
Contact Bill Rucker (404) 312·6751. 

LEGAL RESEARCH HELP: Experienced 
attorney, member of Alabamo Staie Oar 
since 1977. Access to law school and 
skttc law libraries. Westlaw ovallablc. 
Prompt deadline !\ervic:e. $35/hour. 
Sarah Knthryn Farnell, 112 Moore 
Building, Montgomery, Alabama 
36104, 277•7937. In Jefferson ond 
Shelby counties, call free: 322-4419. 
No represent.It/on Is made .Jbout the 
qua/lty of the leBitl services to be per­
formed or the expertise of the lawyer 
performing such services. 

The Alabama Lawyer 

EXAMINATION OF QUESTIONED 
Documents: Handwriting, typewriting 
and related examinations. International­
ly court-qualified expert witness. Dip­
lomate, American Board of Foren~ic 
D0cumcn1 examiners. Membor: Amerl­
c11n Society of Questioned Document 
Examiners, the International Associa­
tion <or Identification, the British Fomn­
slc Science Society and the National 
Associa tion of Crimina l Defense 
Lawyers. Retired Chle( Document Ex­
aminer, USA Cl Laborotorlos. Hans 
Mayer Gldlon, 218 Merrymont Drive, 
Aug1,.1sta, Georgia 30907, (404) 860· 
4267. 

BARRISTERS' RESEARCH GROUP: 
Legal research and writing services per­
formed by a group of licensed Alabama 
attorneys. A unique, timely and inex­
pensive way to solve your research 
needs. Requesting attornt.y controls 
deadlines ilnd 10101 time expended on 
each request. Rate $30 per hout Con­
tact Barristers' Reseilrch Group, P.O. 
Box 6981, Birmingham, Alab.ima 
35210. (205) 595-5426 No rcprcsenl,)­
tion Is made about rhe quality of thQ 
legal services to be performed or rile 
expertise of tile lawyer performing such 
$erviccs. All services w/11 be performed 
at the request of and become the sole 
and exclusive work product of the re­
quesrin8 attorney. 

VALUATIONS/FAIRNESS OPINIONS 
Closely-held Businesses, Bilnks, Profes­
sional Practices. For ESOPs, Gifts, Estate 
Plannlnis, Shareliolder Disputes, Dissol­
utions, Economic Loss. Experience with 
hundrod~ of cases and many industries. 
Lillgotlon Support. Court Testimony. 
Call/write ror our Newsletter, Mercer 
Capital Management, Inc., 1503 Union 
Ave #201, Memphis, Tennessee 35104 
(901) 725·0352. 

FIRE INVESTICATIONS for attorneys 
and Insurance companies. Our nrm 
specializes In tire, fraud, arson, 
subrogation and surveillance. Insurance 
bockground. Qualified in slate and fed­
eral court. References and rmes wlll be 
furnished upon request. James E. Posey, 
Jr., and Linda F. Hand d/b/a lnvestlg.a• 
live Services, 4a49 10th A\oenue, N., 
Blrmingha.m, Alabama 35212 (205) 
591-1164, 

FOR RENT 
FOR RENT: One entire floor or a two-
1enont bulldlng loca1ed near the Jeffer· 
son County Courthouse. Terrific space 
suitable for rour allorneys and staff. The 
Whilldin Building, 513 North 21st 
Street, Birmingham, Alabama 35203. 
Contact DeLeal Wininger (205) 
322·3663. 

WANTED 
WANTED TO BUY: Alabama Practice 
& Forms, West Publishing Co.: 1947, 
Waltor 8. Jones (six.volume sci); Ala­
bama Jury Instructions, West Publishing 
Company: 1953, Walter e. Jones 
(two-volume set). Contact George E. 
Jones. (205) 261·4351 or 265-8871. 

POSITIONS OFFERED 

STAFF AnO RNEY, u.s, Court o( Ap­
peals, 11th Circuit, Atlanta. Two-year 
clerkships beginning June. Law degree 
from accredited school, strong academ• 
le backg-rovnd, excellent research/writ· 
Ing skills, law review or equivalent. 1-3 
yenrs' experience preferred. Resume, 
law school transcript, unedited writing 
sample and references to: Karen C. 
WIibanks, Director, 56 R>rsyth Street, 
Room 549, Atlonta, Georgia 30303· 
2289. 
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FOR SALE 

FOR SALE: Landtech 86 Real Estate Set­
tlement System Designed for IBM, PC, 
XT, ATT & PS/2. Complete a eloslng 
within 20 minutes. Propares HUD 
Pages 1 nnd 2, Buyers and Sellers Clos• 
Ing Statements, all Disbursement State­
ments and Checks. R!!g. Z APRs and 
Amorti:za\lon Schedules. PROGRAM 
FEATURES! Integrated Word Processor 
;illows prC?paratlon of CommitmC?nts, 
Policies; Notes, Affidavits & others. 
Forms Generator for preparing FNMA1 

VA, FHA, ond other pre-printed forms. 
Complete Escrow Ai;;counting for up to 
15 bank accounts. Cross Reference Sys­
tem permits you to look up clqslng files 
23 different ways. Full reporting capa­
bility. Automatically prorates and cal­
culates closing figures. This is the best 
real estate number-cruncher available. 
$1,295.00 Complete. SATISFll:D CUS· 
TOMERS COAST TO COAST. Boll Data 
Systems, 303 Guaranty Building, 120 
S. Olive Avenue, Wf.!st Palm Beach, 
Florida 334011 (305) 833°0454. 

FOR SALi:: USl:D LAW BOOKS Ala­
bama Reports/Appellate? Reports, Ala­
bama Code, Southern Reporter 1st & 
2d, Southern Digest and more. SAVE 
30-60% We buy, sell & trade. LAW 
BOOK EXCHANGE (800) 325-6012, 
P.O. Box 24990, Jacksonville, Florida 
32241-4990, 

FOR SALE: Antique Alooama maps, 
Authenticity guaronteed. Excellent of· 
fice decoration when framed. Write (or 
list and photos. Sol Miller, P.O. Box 
1207, Huntsville, Ah1bama 35807. 

POSITIONS OFFERED ---- -·---------
ATTORNEY JOBS- Nation!:ll c1nd Fed· 
eral Legal Employment Report: highly 
regarded monthly detailed listing of 
hundrC:?ds of aitorney and law-reliilted 
Jobs with U.S. Gowrnml!nt, other pub­
lic/private employers In Washlngto,11 

D.C., lhroughout U.S., and abroad. 
$30- 3 months; $53-6 months. Fed· 
eral Reports, 1010 Vermont Ave., NW, 
#408-AB, Washington, D.C. 20005. 
(202/393-3311). VisaJMC. 

POSITION AVAILABLE In six-person 
law firm for lawyer with one to three 
years' experience In clvll lltlgation. All 
inquiries confidl!r1tlal. Send resume to: 
Hiring Partner, P.O. Box 1302251 Oirm· 
ingham, Alabama 35213. 

SPECIAL DRUG PROSECUTOR: Mo­
bile County District Attorney's Office 
seeks experienced lawyer to spC?clallzc 
In drug prosecutions and related con­
demnations. S11lary negotiable. All In· 
quiries confidential. Send resume to: 
Or1,1g Prosecutor, P.O. Box 2841, Mo­
bile, Alabama 36652. 

Classified Notices 
Deadl ine For MMch '88 Issue 

Is January 29th. 
For More Information: 

Contact Margaret Lacey 
P.O. Box 4156 

Montgomery, AL 36101 

Disciplinary Report 
Suspensions 

• Birmingham lawyer Thomas E. Baddley, fr., was 
suspended from the practice of law in the State of Alabama 
for ;i period of six months, effective November 26, 1987, by 
order of the S1,1preme Court of Alabama, dated November 24, 
1987. Badclley's suspension was based upon his April 29, 1985, 
guilty pica In Je.fferson County Circuit Court 10 felony mari­
juana possession, (case no. CC-83-2376), which resulted In his 
being placed on two years' probation by the circuit court. [ASB 
No. 83-254] 
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• By order of the SuprGrnl! Court or Alabama, Mbnt­
gomery lawyer Earl L. Dansby was suspended from thG prac­
tice of law for a period of 45 days, o((ectlvo October 151 1987. 
Dansby's suspension is based upon his conviction before tho 
Disciplinary Board of the Alabama State Bar o( unethical con, 
duc;t. He representet;l to a cliimt, a state employee who was 
the ob)C?ct of a ~ rsonnel disciplinary proceeding, that the out­
come of that official proc:C:?adlng could be Influenced by the 
payment of $2;000 to a political "slush fund:' [ASl3 No. BG-270] 
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Ex Arguendo ... 

"A democracy cannot exist as a permanent 
form of government . It can only exist until 
the voters discover they can vote them­
selves largess out of the public treasury. 
From that moment on the majority will 
always vote for the candidate promising 
the most from the public treasury - with 
the result that democracy will collapse 
over a loose fiscal policy, always to he 
followed by dictatorship ." 

Ao uh~lll'Vllllc)II 200 yr111 ~ Dl{O by Dridah hi5tor ian Al~undt r ' l'yl~. 
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