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President’s Page

idlway through the bar year is

the appropriate time 1o pause

and acknowledge the fact that
thix majority of the accomplishments and
success of our association is due to the
volunteer commiltee work of our
membership.

The value of the service to the bar by
volunteer attorneys amounts to APProx-
imately TWO HUNDRED FIFTEEN
THOUSAND DGLLARS ($215,000.00)
annually, il these lawyers were paid a
modest hourly billing rate, The sacrifice
and devotion of commillee chalrmen
and members allow the bar to carry on
its programs while keeping bar member-
ship cost at a reasonable level,

Last years commillee on computerization, chaired by
Harald Speake, has done an outstanding job in the selec-
tion, installation and prograrnming of our new computer
system. As those of you who have been through it know,
the conversion to computer can be an exasperating and
expensive process. Thanks to that committee the com-
puterization of the bar has been relatively painless. The
resull is very impressive and will continue to pay dividends
in the future.

The Permanent Code Commission, under the patient
and careful leadership of Wilbur Silberman, has been
plowing through the ABAS proposed maodel rules of con-
duct for atorneys. Their task is without question the largest,
maost far-reaching undertaking in recent bar history. The
commission is making a word-by-word and line-by-line
review of the model rules, comparing them with the
Alabama Code of Professional Responsibility. | am confi-
dent that when the commission gives its report ta the board
ol bar commissioners, the new rules governing our con-
duct will have been as thoroughly reviewed as those of
any bhar in the country,

By now each of you should have re-
ceived the latest edition of the Alabama
Bar Directory. While the new formal and
size are more expensive, both in produc.
tion and mailing costs, | have received nu-
merous comments from Alabama lawyers
praising the book, especially its larger type
and layout. Thanks to committee leaders
Dorothy Norwood, Brenda Smith Stedham
and Rick Flowers lor this fne work.

As always, the Young Lawyers' Section
is full of energy and vitality, especially
this year under the leadership of Claire
Black, [ hac the pleasure of atending one

SCRUGGS of their recent execulive Ccommilleg

meetings and was quile impressed with
the scope and result of their work,
lanuary 1, 1987, marked a new system of governance for
the Alabama State Bar. As of that date, the Executive Com-
mittee af the bar has authority to make decisions hetween
meehngs of the board of bar commissioners. A greater
degree of continuity is assured by stalute with the pres
ence an the committee of the past president and the pres-
ident-elect, The Executive Committee's abtlity to act for
the bar is an absolute necessity in this day of rapidly chang-
ing demands and expectations,

The next president of the state bar, of course, will be
elected by a mail ballot, and the number of bar commis-
sioners will be increased by approximately ten (10); pro-
jections now ate that Birmingham will have an additional
six (B) commissioners, Montgomery two (2), Bessemer one
(11, Tuscaloosa one (1) and Huntsville one (1),

The two most impodant and, frankly, burdensome com-
mittees of your bar have to do with admissian to practice.
The three panels of the Character and Fithess Committee,
chaired respectively by Wanda Devereaux, lames Jerry
Woot and Caroline Wells Hinds, must wade through hun-
dreds of applications per year, and the actions of these
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panels directly determine the gquality and
makeup of your bar, | very much appre-
ciate their service and dedication.

The Board of Bar Examiners of the Ala-
bama State Bar has a national reputation
for thorough and fair examination, and
David Boyd and his predecessors deserve
all the credit. The preparation, admini-
stration and grading of the Alabama es-
say portion of the bar exam is a tremen-
dous effort, A number of states have
abandoned or substantially reduced their
lacalized or essay bar exam requirement
and rely entirely or almost entirely on the
multi-state exam to screen admittees, it
is a great satisfaction that in this state, we
still have lawyers willing 10 make a real
and substantial sacrifice to prepare and
administer a localized exam, In splte of
the trauma associated with it

Although not a program of the Ala.
bama State Bar, | would like 1o congratu-
late the Alabama Trial Lawyers and their
People's Law School Committee, chaired
by Al ). Sansone, for developing one of
the most innavative, popular and civical-
ly responsible programs | have ever seen,
The Perople's Law School is at once edu-
cational, an enhancer of the lawyers’ im-
age, and, further, has economy of skill,
all 1o the extent that it deserves to be a
permanent program

Dennis Balske and his Indigent De-
fense Committee have completed recom-
mendations and study on the level of
competence of appointed counsel, the
results of which will be seen in The
Alabama Lawyer in the future, Dennis is
serving his fourth term as chairman and
is a national expent in the field.

Finally, | want to praise the members
of the Mandatory CLE Commission, past
and present, for their diligence in the
even-handed administration of the CLE
rules over the last five yvears, Fourteen
states have adopted such rules since
Alabama's were adopted and several of
them have patterned their rules and ad-
ministrative policies alter those of the
Alabama State Bar. Under the leadership
of Richard Hartley, john Scott and, at pre-
sent, Gary Huckaby, this program has
been successiul and well-developed. B

The Alabama Lawyer

MEET DAVY CROCKETT.

HIS TITLE: KING OF
THE WILD FRONTIER!

But the "wid trantier” Is gone now, Guess Dawy's litle wasn't clear
litte.

It anly he'd known about Mississippl Valley Title. We boaok all
ownership clalms by delonding your cllent's lille agalnst all
challengers

That's why more and more people look o MVT fo prolect thair
linancial omtiars, however large of small thelr real estale iInvesiments
migh! ba. Wa hava an experenced siafl ol prolessionals who can
provide positive answers or workabie aitermnalives to title
and closing problems. And we're lully automaied lo

sarve you Quickly and afficiently.
Protest your clienl's real esiote invesiments with fille
insurance from MVT Moke them kings of thair own

frontiars!

Mississippl Yalley Title Insurance Compary
Hoime Office, Jackaon, MS 30205
WPy e |l e Pty o D e it ey o M

We need your help SAVE

locating eye-catching, 20-60%
colorful covers for

The Alabama Lawyer. USED LAW BOOKS

Please send , i
‘ B * Sell ¢ Trade
suggestions, Ve Buy It I af]ﬂ
A Wt * Lawyers Co-op * Harrison
phOtﬂgl‘&pth SIIdES Vatthew Bender » Callaghan « Others

or transparencies

Law Book Exchange

to the ’-ﬂw}’?ﬁ 1.0, Box 24990
WE nEEd VEI‘tICBI' Jocksonville, FL 32241-499)
clear, original Fla. (800)824-4807
arlwork. Thanks. Outside Fla. (800)325-6012

69




Executive Director’s Report

Lawyers and the Legislature

awvyers historically have heen ac-

tive in the affairs of governmen

and contributed to the foundation
of our country since its earliest days. For-
ty persons signed the United States Con-
stitution; thirteen of those, or 35 percent,
were lawyers,

In Alabama, lawyers long have filled
positions of leadership from the precinct
to the state Capitol, Many positive ac-
complishments have been made by
these public servants in years past—and
i spite of their diminishing numbers, |
am confident they will continue in the
future,

| confine my comments to lawyers and
the legislative climate in Montgomery |
have abserved or worked in for over 20
years. | genuinely am concerned about
the anti-lawyer atmosphere that | see and
about which yvou probably have read. |
hape you are equally concerned because
your state bar needs your help in stem-
ming this tide by working with your leg-
islators “"back home."

That person who would oppose an js-
sue just because it is “a lawyer's bill*’
would be less kely to do so if his neigh-
bar, city attomey or P.T.A. member
“lawyer-friend” look the time to ar-
ticulate his or her sentiments on the
tssue, Your legislator maost prabably is
thinking of “other” lawyers il he or she
is caught up in so-called anti-lawyer sen-
timent, Believe me—such sentiment is

presently alt an all-time high in
Maonlgomery.

The current speaker of the Georgia
House of Representatives, a lawyer, re-
cently wrote to that bar on the subject
of lawyer-legislators, He said:

“I firmly adhere 10 the premise that

i we as lawyers serve our clients to the
best of our abilities, treat our clients as
we would like to be treated and in gen-
eral ‘be ourselves’ we won'l have to
warry about any so-called anti-lawyer
sentiment,”

Mr, Speaker Murphy reviewed the fac-
tors reducing the number of lawyers will-
ing to seek legislative office, They in-
cluded a practice of law that now is more
involved, as well as the amount of time
legislative service takes from a praclice.
Inflation and the cost of running one's
practice, in addition 1o the general costs
of getting elected, have had a negative
impact on the number of lawyer-legisla-
tors, Finally, he cites the ominous situa-
tion involving potential, perceived and
real conflicting interests.

Given this increased anti-lawyer senti-
ment in the legislative environment and
the declining lawyer-legislator popula-
lion, il Is going ta be increasingly diffi-
cult to be sure our views on what is in
the public Interest—and, yes, what is in
our professional interest—are accorded
a fair hearing. YOU are the key, if we
are to continue 1o fulfill our historic role
in the gevernmental processes,

HAMNER

| would be surprised if you do not en-
joy more than a nodding acquaintance
wilh ane or more of your county’s legis-
lative delegation members. You pro-
bably were asked 10 contribute 16 a cam-
patgn or two, Do not be taken for
granted—you have constituent rights,
too! When called upon by your local bar
association, your bar commissioner or a
commitlee or section of the state bar and
bar leadership, | urge you to be prepared
to do some real “homework.” That is

where the grade will be made.
Lawyers are uniquely qualified to
make positive contributions 1o the
legislative process. Let us not be sub-
jected to a default judgment, [ |
~=Reginald T. Hamner
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{The views expressed here are those of
the author and not necessarily those of
the bar, its officers or members,)

Dear Editor:

Responding to Jim North's “President’s
Page” article in The Alabama Lawyoer last
May, and because the legislature is ex-
pected to take up the issue of “lort re-
form” again during its upcoming session,
I submit a few thoughts on the subject,

Despite M. North's assertions, there is
no single cause motivating efforts to
changP the tort reparations system; the
finger cannot be pointed solely at the in-
surance industry. The crisis, if there be
one, is nol solely an insurance crisis,

Jim condemns the insurance industry
for “competing frantically for premium
dollars when interest rates were at his-
taric highs,” by charging lower premiums
when investment returns permitted it and
then raising premiums when they did
not. This argues that insurers should have
conspired to keep premiums high and
reap windfall profits from high Interest
rates,

T blame insurers for high premiums
and limited availability is akin to
shooting the messenger. Insurance prem-
iums and availability are a reflection of
risks and investment returns. As [im
points aul, insurers dre competitive, If
risks could be profitably underwritten, or
at lower premiums, they would, Jim fails
to account for the fact that, for the past
ten years, verdicts have increased al an
average of 15,23 percent annually. Many
of the largest increases in verdicts coin-
cide with the highest increases in the
consumer price index, Jury verdicts, be-
ginning in 1979, rose dramatically, jump-
ing from a 6.5 percent Increase in 1978
to 3049 percent in 1981, In 1983, the rate
of increase began to decline, going from
2754 percent to 12.24 percent for part
ol 1985,

There is a popular perception that in-
surance premiums and availability do re-
flect lass exposure and, as Jim observes,
that the tort reparations system should he
re-evaluated and, many say, revised, to
lower the loss exposure and, presumably,

The Alabama lLawyer

insurance premiums, and make insur-
ance more readily available, | agree with
fim in his observation that the bar should
be In the forefront of any study or revi-
sion of the tort system, Obviously lawyers
are more concerned and have mare
knowledge of the tort system than any
other group of citizens, If we leave the
project to others, we are likely to find that
the baby has been thrown out with the
bath water and the house burned to rid
it of lermites ., ...

Jim Nortly's assertion that it is well
documented that insurance rates have
not come down in states adopting ‘tort
reform™ is unsubstantiated, in his piece
and in fact. In many “tort reform” jurisdic-
lions the “reform” has been more cos-
metic than real, offsetiing one measure
with another of opposite effect. In maost
it is too early to conclude what the result
will be, However, the Institute for Civil
Justice reports that carefully drawn “torl
reform” measures have apparently low-
ered medical malpractice premiums, No
reason is evident why similar results
would not be obtained in other areas.

In principal, and in practice aover mosl
al its several centuries, our tort system s
the hest yet devised for the redress of
wrongful injury and damage. Public ac-
ceptance has supported it, because it ap-
pealed to most people as being basical-
Iy fair and sensible, But there is now
undeniable pressure for adjustments, and
| am convinced that intransigence s the
read to disaster for us in the Litigation har.

Some of us contend that comparative
negligence would e an improvement in
our tort system, and that extension of the

Please send your editorials
and letters to:

The Alabama Lawyer
P.O. Box 4156
Montgomery, AL 36101

Your opinions on subjects of
interest to other Alabama Lawyers
are always welcomed.

Editorials

one-year period ol limitation was an im-
provement, “lmprovement” possibilities
surely are not confined to measures cal-
culated to facilitate plaintifts’ recoveries,
or to enthance them. The popular percep-
tion Is clearly that the system is out of
balance. We lawyers in litigation had besi
involve ourselves in readjusting that bal-
ance befare it is thrown oul of kilter in
anather direction andfor we are removed
from {1,

Sincerely yours,
Patrick W. Richardson
Huntsville, AL
January 15, 1987

Dear Editor:

I read the editorial by Mr ) Edward
Tharnton with much interest, having ex-
perienced the same situatons in the
Army.

foday | read the counter-editorial by
Ms, Lindsey R. Graviee. To the most
casual observer, It appears that Ms,
Gravlee missed the point of Mr. Thorn-
ton's editorial. Simply put, | viewed his
editorial as a commentary on attorneys,
nol secretaries, | suggest that mosl at-
torneys have epcountered, 1o varying
degrees, the frustration described by Mr,
Thornton, and as a result, read his
editorial in the same vein as [,

It appears that Ms. Graviee may now
work for attorneys not included in Mr.
Tharnton's editarial, but apparently is still
defensive about her former employors.

Certainly she is correct in asserting thal
secretaries shoulder most of the blame
when working for an attorney maitching
the description In Mr. Thornton's
editonal,

Thank you for your time,

John R. Stewart, Ir.

Major, judge Advocate General’s Corps
LS. Army

January 20, 1987
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ABOUT MEMBERS
Marion Spina is pleased to
announce his association with the
firm of Kim, Chang & Llee in the
practice of international law, Offices
are located at the International Insur-
ance Bullding, 8th floor, 120, 5-ka,
Namdaemun-ro, Chung-ku, Seoul
100, Karea. Phone 82-2-77 29061,
O
Grady 0. Lanier, 11, formerly the
Covington County district atiorney,
announces the opening of his office
at 5 Court Square, Andalusia, Ala-
bama 36420, Phone (205) 2221158,
|
Lauren L. Becker announces her
association with the firm of Martin,
Cavan & Anderson, P.C., 1140 Mon-
arch Plaza, 3414 Peachtree Road, N.E,,
Atlanta, Georgia 30326, Phone (404)
231-9800,
¥
J. Richard Duke announces the
opening of his office at 500 Bank for
Savings Building, Birmingham, Ala-
lrama 35203, Phone (205) 328-2200,
|
Barry A, Friedman announces the
relocation of his offices 10 115 South
Dearborn Street, East Church Street
Historic District, Mobile, Alabama
16620. Phone (205) 432-2660,
#1
H. Jere Armstrong has been
appointed as a United States Immi-
gration Judge and Assistant Chief Im-
migration Judge. A native of Dothan,
Armstrong was counsel to the chief
immigration judge prior to his ap-
pointment. He now resides in Annan-
dale, Virginia, with his wife and two
daughters,
|
Thad Yancey, Jr, announces the
relocation of his office to 114 Williams
Streel, Troy, Alabama 360811912,
Phane (205) 566-3400,
|

Joseph G. Gamble, r., formerly
secretary and assistant general coun-
sel for Torchmark Corporation, an-
nounces the opening of his office at
Suite 100, 2120 16th Avenue, South,
Birmingham, Alabama 35205, Phone
(205) 933-1065.

B

Michael F. Terry announces the re-
location of his office to 116 Lee Street,
N.E., Decatur, Alabama 35601, Phone
{205) 351-1911.

|

LeAnne Estes Bonner announces
the opening of her office at 502 14th
Street, Phenix City, Alabama; the mail-
ing address is P. 0. Box 1369, Phenix
City, Alabama 36868-1369. Phone
(205) 297-6478,

n

Ernest N. Blasingame, Jr., announc-
es the relocation of his office to 206
South Pine Street, suite 203, PO, Box
1402, Florence, Alabama 35631,
Phone (205) 764-1224. He previously
was a member of the law firm of Potts,
Young, Blasingame & Putnam, Flo-
rence, Alabama.

|

Carol ). Millican announces that
she has changed the location of her
law office from Birmingham, Ala-
bama, to 115 Malin Street, €., PO, Box
1025, Rainsville, Alabama 35986,
Phone (205) 638-4453,

A

Joseph W. Walker announces the
apening of his practice at 960 East An-
drews Avenue, PO, Box 1487, Ozark,
Alabama 36360, Phone (205} 774-
5533

AMONG FIRMS
Martinson & Beason announce the
association of Charles Hooper, former
assistant district attorney, with offices
dt 115 North Side Square, Huntsville,
Alabama 35801, Phone (205) 5331666,
|
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About Members, Among Firms

The law firm of John T. Moore-
smith, PC., is pleased 1o announce
that Sheryl Tatar Dacso, formerly legal
counsel for Pravidence Hospital, has
become of caunsel to the firm, with
offices at 2970 Cottage Hill Road,
Suite 158, Maobile, Alabama 36606,
Phone (205) 479-0953,

|

Cassady, Fuller & Marsh an-
nounce that Mark E. Fuller has be-
come a partner of the firm, with of-
fices at 203 East Lee, PO, Drawer 780,
Enterprise, Alabama 36330. Phone
(205) 347-2626.

(h1]

Kevin Teague and John Zingarelli
announce the formation of a partner-
ship under the name Teague and
Zingarelli, with offices located ar 2128
6th Ave,, S.E., Suite 509, Decatur, Ala-
bama 35601, Phone (205) 350-1264,

=]

Baleh & Bingham, of Birmingham
and Montgomery, Alabama, an-
nounce that William H. Satterfield,
formerly general counsel of the Fed-
eral Energy Regulatory Commission
and deputy solicitor for the U.S, De-
partment of the Interior, has joined the
firm as a partner, Phone (205} 251-
8100 (Birmingham) and {205) B34-
6500 (Mantgomery).

[ |

The law firm of Lyons, Pipes & Cook
announces that Oby T, Rogers and
Caroline L. C. McCarthy have
become associated with the firm, with
offices at 2 North Royal Street, PO,
Box 2727 Mobile, Alabama 36652,
Phone (205} 432-4481,

n

The members of the firm of Miller,
Hamilton, Snider & Odom announce
that Richard P. Woods, Lester M.
Bridgeman and Louis T. Urbanczyk
have become partners of the firm, and
Joseph R. Sullivan and Thomas P.
Oldweiler have become associated
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with the firm. Also, the Washington,
DL, firm of Bridgeman & Urbanczyk
has merged with Miller, Hamilten,
Snider & Odom, Mobhile offices are
located at 254-256 State Street, 36603,
Phone (205) 432-1414.

n

The law firm of Loggins & Loggins
announces the closing of their offices
in Opp, Alabama, as of January 15,
1987, Timothy B, Loggins has accepted
a position as staffl attorney with Ala-
bama Electric Cooperative, Inc., in
Andalusia, Alabama, and Eugenia L.
Loggins has been elected district at-
torney for the 22nd Judicial Circuit,
Covington County.

|

Steven D. Tipler announces the
assaciation of Michael S Herring and
the relocation of his offices to the &th
floor, Farley Building, 1929 Third
Avenue, M., Birmingham, Alabama
352003, Phone (205) 328-6800.

B

the firm of Floyd, Keener &
Cusimano announces that James E.
Hedgspeth has left the {irm to serve
as Etowah County district attorney and
that Mary Ann Stackhouse has
become associated with the firm. The
firm name has been changed to Floyd,
Keener, Cusimano & Roberts with
offices at 816 Chestnut Street, Gads-
den, Alabama 35999-2701. Phone
{205) 547-6328,

|

Phelps, Owens, Jenkins, Gibson &
Fowler announces the association of
Susie T, Carver and the relocation of
the {irm to 1201 Greenshoro Avenue,
PO, Drawer 20, Tuscaloosa, Alabama
34502-0848, Phone (205) 345-5100.

-

The law firm of Colebeck & Yates
announces that |. Wilson Mitchell has
become a member of the firm, which
will continue the practice of law un-
der the new name of Colebeck, Yates
& Mitchell, Offices are located at
Suite 300, First Federal Building, Flor-
ence, Alabama 35630, Phone (205)
764-(3582,

|

The law firm of Blackburn and Ma-

loney announces that Lynn Beit
Schuppert and Kenneth M. Schup-
pert, Jr., have become members of the
firm, with offices at 802 Bank Street,
PO, Box 1469, Decatur, Alabama
35602, Phone (205) 3537820,
=
Hand, Arendall, Bedsole, Greaves
& Johnstan, 30th Floor, First National
Bank Bldg., Maobile, Alabama, an-
nounces that T. Bruce McGowin and
Orrin K. Ames, 1ll, have become
members of the firm,
|
Roger C. Appell, James §. Oster, J.
Edmund Odum, Jr.,, and Tom F. Young,
jr., announce the relocation of their
offices 1o the Leary Redus Building,
2122 First Avenue, N., Birmingham,
Alabama 35203,
|
Prince, McGuire & Coogler, P.C,,
announces that jon M, Turner, r., and
R. Shan Paden have become asso-
ciates in the tirm, with offices at 2500

Bbth  Street, Tuscaloosa, Alabama
15400, Phone (205) 345-1105,
|

Rosen, Harwood, Cook & Sledge,
P.A., announces that C, Barton Adcox
has become a shareholder-emplovee,
elfective January |, 1987, and that
Kathryn McCullough Harwood is a
new associate, Offices are located at
1020 Lurleen Wallace Boulevard, N.,
PO, Box 2727 Tuscaloosa, Alabama
$5403. Phone (205) 345-5440,

| |

Bolt, Isom, Jackson & Bailey, PC.,
announces that Thomas H. Young has
become a partner in the firm, and
Thomas B. Richardson has joined the
firm as an associate, with offices al
822 Leighton Avenue, PO, Box 2066,
Anniston, Alabama 36202, Phone
(205) 237-4641.

a

The law firm of Tanner & Guin, PC.,
announces that Bruce P, Ely and Kim
Ingram Lary have become members
of the firm, effective January 1, 1987,
and that the firm will now be known
as Tanner, Guin, Ely & Llary, PC.
Offices are at Suite 700, Capitol Park
Center, 2711 University  Boulevard,

Tuscaloosa, Alabama 35401, Phone
(208) 349-4300,

[ |

The law f(lrms of Brantley &

Calhoun and Clower & Watkins
announce the merger of the firms
under the name of Calhoun, Watkins
& Clower, Richard £ Calhoun, Keith
Watkins and james G. Clower are
partners in the firm, with offices locat-
el at 104 South Brundicdge Street, Troy,
Alabama 36081, Phone (205) 566-
(0424,

u

Crownover & Black announces that
Cindy S. Waid has become an associ-
ate of the firm, with offices a1 2600
7th Street, PO, Box 2507, Tuscaloosa,
Alabama 35403, Phone (205) 349-
1727

]

The law firm of Schoel, Ogle and
Benton announces that Douglas J.
Centeno has become a partner in the
firm. The tirm also announces thai
Edgar C. Gentle, 1 formerly
associated with the law office of James
L. North, has become a partner in the
firm. Offices are lecated at Third Floor
Waits Building, 2008 Third Avenue,
N., Birmingham, Alabama 35203,
Phone (205) 324-4893,

[ |

James W. Wehb, Robert B, Crump-
ton, Jr., and Thomas C. McGregor,
formerly of Webb, Crumpton & Me-
CGregor; Robert E, Sasser and John T.
Alley, Jr., formerly of Jones, Murray
and Stewart, PC.; and James E. Davis,
formerly of Azar, Campbell & Azar,
announce the formation of a pariner-
ship for the general practice of law,
under the name Webb, Crumpton,
McGregor, Sasser, Davis & Alley, and
that Dorothy Wells Littleton, former
law clerk to United States District
ludge Truman M. Hobbs, has become
associated with the firm, Offices are
located at 166 Commerce Street,
Monlgomery, Alabama 36104, Phone
{205) 823-2250,

|

Effective December 31, 1986, the
law firm of Azar, Campbell & Azar
was dissolved. Woodley C. Campbell
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and W. Clark Campbell, Jr,, announce
the formation of Campbell & Camp-
bell, attorneys at law, and the reloca-
tion of their offices to 25 Washington
Avenue, Suite 201, PO. Box 5018,
Montgomery, Alabama 36103, Phone
(205) 262-0232.
|

The law lirm of Farmer & Farmer,
PA., announces that W, Davis Ma-
lone, 111, has become an associate of
the firm. Offices are located al 112
Waest Troy Stieet, Dothan, Alabama
36303. Phone (205) 794-8596.

|

Maynard, Cooper, Frierson & Gale,
PL. announces that Deborah ). Long,
Frank D. McPhillips and Maibeth |,
Porter have become partners with the
firm. Offices are located at 1200 Watts
Building, Birmingham, Alabama
35203, Phone (205) 252-2889,

We do more
than print the law-

we putit
into perspective...

...hoth in our law books and our
computler data service

Whoiher it's ALR, Am Jdur, UBCS, L Ed—or VERALEX™
aur new compular assigied infarmation refreval sysiam
—yolf reasarch will go faster and more alticiently with
Lawyain Co-op in your library

Our law books and our compulor mosarch service are
miada 1o mesh with sach olher and your rmeds. Lal your
LEP repronentative show you whil's posaible and afford
alite in livgal ronnarech

Huro's what the LCP Tolal Clienl-Sarvica Library® altom
Hin Alabama ablomny

LCP |ocalized books for Alabama:

Alabama Patiern Jury inirdaetions— Ciell

Trial Handbook Tor Alabami Lawyers

LCP natienal books:

AR Jur e USCh

A Jiar Lagal Parms dd Faaaral Progadursl Forms, | Ed

A Jui Pleading & Facketal Protaduds Rulon Saryice
Praclies Forma

A Jul Mool of Pials

A Juf Telals

AL Byabem

UG Sipreme Coun
Papoes, L Ed

Contacl your LCP reprosaniative:

Cuniral Alsbama Norihweal Alabama  Russeli County
Brign Roaks Charien T, Hickarmon  John Carroll
{208) BT 16348 [B15) PO0-2600 (205) B22-0184
South Alabama  Jackson & DeKalh

Ed Dorgan Couniies
s ) D207 R Handy King {404} 282-B108%

L I.Il THE LAWYERS CO-OPERATIVE PURLISHING CD,
LCf

Fadotal Procodure. L £d

Bankiuploy Seryvice, | td

Irrsigfallon Law Bervige

Bodi Heounity Law and Praciics
AdmErioan Law of Prodiots | sy e

Aguaduat Budiusg, Roobeatar, New York 14504

74

—NOTICE—
Administrative Law Reports

In September 1983, the Alabama
Revenue Department organized an Ad-
ministrative Law Division to comply with
the provisions of the Alabama Admini-
strative Procedure Act, Cade of Alabama
1975 §41-22-1 et seq, The stated purpose
of the Administrative Procedure Act is “to
provide a minimum procedural code for
the operation of all state agencies when
they take action affecting the rights and
duties of the public.

To accomplish that goal, the Admini-
strative Law Division pravides all parties
who would be directly affected by any
proposed action of the Revenue Depart-
ment an opportunity to be heard at a for-
mal, contested case hearing before an
impartial administrative law judge, Said
proceedings encompass disputed prelim-
inary assessments; contested refund peti-
tions; the granting, renewal or revocation
of licenses, certificates of title, atc.; and
declaratory rulings on the applicability
of regulations and statutes,

The purpose of the Administrative Law
Reports is to provide all interested par-
ties with a substantive summary of the
facts and conclusions of law involved in
each case of interest decided by the Ad-
ministrative Law Division. Publication of
the decision itselfl Is prohibited by the
confidentiality statutes contained in the
revenue code, For reference purposes, a
key word digest and statutory index has
been developed to allow the reader to
easily find and research cases involving
a particular topic or statute, Applicable
federal and Alabama appellate courl
authornties are included with each case,

The Administrative Law Reports are
published by the Administrative Law Di-
vision of the Revenue Department and
may be obtained by writing Bill Thomp-
son, Chief Administrative Law Judge, 219
Administrative Building, Montgomery,
Alabama 36130, Aninitial charge of $15
must accompany your order. Each sub-
sequent monthly report will be issued
without extra charge, |

Committees

Alabama State Bar Model
Mediation Program Available
The Alabama State Bar has made avall-

able a model mediation program. Il is a

public service project endorsed by the

hoard of bar commissioners on April 19,

1985, developed by the Task Force on Al-

lernative Methods of Dispute Resolution

and operated by local bar associations in
cooperation with city and county courls,

The program offers citizens of Alabama
a voluntary alternative hearing process,
ottside normal court procedures,
Through such hearings, interpersonal
disputes that might otherwise develop in-
to criminal or civil court cases may be
tesolved,

Court persannel screen possible par-
ticipants, and licensed attorneys who are
members of the participating lacal bar
associations serve as mediators, Referrals
are made through various sources, eg, ci-
ty attorneys, district atterneys” and court
clerks’ offices, police and sheriffs’ depart-
ments and social service agencies.
Citizens also may come directly to the
program,

The medel for the stale bar program
was the Birmingham Dispute Settlement
System begun in 1982 by Judge T. M.
Smallwood, with the assistance of local
attorneys, Judge Smallwood started the
program to assist with a heavy municipal
court caseload. About 1,000 cases have
been heard and 92 percent have been
deemed successiul,

Members of the state bar task force
have been authorized ta assist any local
bar interested in starting a mediation pro-
gram. Questions may be answered and
speakers obtained by calling Rodney J.
Max at 328-5760 or William D, Wise at
226-6298. Copies of the plan are availa-
ble from the state bar, £ 0. Box 671, Mont-
gamery, AL 36101,

This report was prepared by task lorce
member William D. Wise, a 1978 Ala-
bama State Bar admittee and an attorney
in private practice in Birmingham, Wise
assisted Judge Smallwoaod in developing
the Birmingham program.
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Riding the Circuits
g its |

Baldwin County Bar Association

On Friday, November 21, 1986, the Alabama Supreme Court
held court tor the first time in its history in Baldwin County,
The court session was jointly sponsored by the Baldwin Coun-
ty Bar Assaciatian, the Baldwin County Commission, the Bay
Minette Chamber of Commerce and Faulkner State Junior Col-
lege. Approximately 2,000 people attended the session.

Attarney and Chamber of Commerce President Allan R,
Chason was the coordinator of the visit, and a reception and
river tour were given in hanor of the justices and their spouses,
with attorneys Daniel Biackburn and Mollie johnston helping
organize these events,

Oral arguments were heard in one civil case and one criminal
case with Baldwin County attorneys Bob Wills, Tolbert Brantley,
Sam Crosby and Dan Blackburn presenting oral arguments in
the civil case; Mobile atormey Linda Perry and Assistant Attorney
General Cecil 8rindle presented oral arguments in the criminal
case.

The Baldwin County Bar Association, through bar President
Marion Wynne, Secretarydreasurer Mollie Johnston and at-
torneys Greg Jones and Sam Croshy, hosted an Appellate Ad-
vocacy Seminar presented by Justices Richard L. Jones and |.
Gaorman Houston, Ji., as part of the Continuing Legal Education
Program,

(left to right) Bay Minette Chamber of Commerce President Allan
Chason, Alabama Supreme Count Chief Justice C. C, Torbert, pro-
bate judge Harry D'Olive and manager, Scott Paper Company,
Woodlands Southern Operations, Tom Kellev—photo courtesy
The Baldwin Times
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—NOTICE—

Attorneys Filing Chapter 13 Cases in
Birmingham Division
of the Bankruptcy Court

Beginning MARCH 1, 1987, debtors must
begin payments within 30 days from the
filing of a case. Payment may be made di-
rectly to the standing trustee or by payroll
deduction, if requested. Failure to make
payment as proposed will be grounds for
denial of confirmation and/or dismissal of
the case.

William E. Johnson, Jr.
Bankruptcy Judge
January 7, 1987

THE ALABAMA BAR INSTITUTE FOR
CONTINUING LEGAL EDUCATICN

presents
THE 27TH ANNUAL SOUTHEASTERN TAX INSTITUTE

June 4, 5, 8, 1987
Marriott's Grand Hotel, Point Clear, Alabama

This inslitute will feature three nationally-known
tax experts. They will conduct in-depth workshops

on the subjects of Corporate Taxation, Real Estate
Taxatlon and Estate Planning.

Approved for 12.0 Alabama MCLE credit hours.
CLE credit applied for in Florida, Mississippi &
Georgia,

For more information contact Alabama Bar in-
stitute for Continuing Legal Education, P.O. Box CL,
Tuscaloosa, AL 35487, (206) 348-6220.
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Bar Briefs

Wright

Judge Wright retires

Judge L. Charles Wright retired January
19 after serving on the Alabama Court of
Civil Appeals since 1969; for almost 15
of those years, he was presiding judge,

Jjudge Wright was bom in Elowah
County May 14, 1922, and is a graduate of
Etowah County High School and Auburn
University, and received his law degree
from the University of Alabama in 1948,
He served in the United States Navy from
19431946 and is a commander, LISNR,
(Ret.), Wright practiced law in Gadsden
from 1948 to 1955 and 1963 ta 1969, and
was circuit sollcitor, Sixteenth Judicial
Circuit, from 1955 to 1963, He was elect-
ed as a stale representative from Etowah
County and served from 1967-69,

Judge Wright is a member of Farrah
Order of Jurisprudence, Phi Alpha Delta
Legal Fratemnity, the Alabama and Amer-
ican Bar Assaciations and the VFW, He
served as president of the Etowah Coun-
ty Bar in 1954, and is a member of the
Baptist Church, He married Maxine Mc-
Clendon in 1944 and they have three
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children, L. Charles Wright, Jr., Dennis
M. Wright and Adele Wright Kallick, and
five grandchildren,

Al the time of his appointment 10 the
court of civil appeals, he was a partner
in the law firm of Dortch, Allen, Wright
and Wright, He was alected to the court
in 1970 and reelected in 1974 and 1980,
Wright is a member of the Alabama Law
Institute and was presiding judge of the
Alabama Court of the Judiclary until his
retirement,

Alabama’s judicial disciplinary
panels

The retirement of Judge Wright from
the court of civil apoeals created some
changes on the states two judicial disci-
plinary panels. Judge Wright was also
chief judge of the court ol the judiciary,
the five-member court which hears com-
plaints filed by the |udicial Inquiry
Commission,

Replacing Wright as chief judge of the
disciplinary court is Judge Richard L.
Holmes of the court of civil appeals.
Judge Holmes has been a member of the
appeals court since 1972 and served as
vice chairman of the Judicial Inquiry
Commission until his appointment by
the supreme court to serve as chief judge
of the court of the |[udiciary.

Holmes' move frem the Inguiry Com-
mission to the court of the judiciary left
a vacancy, and the supreme court named
William M. Bowen, I, presiding judge
of the court of criminal appeals, to fill
Holmes' position on the commission,
Bowen has served on the appellate court
since 1977 after serving as an assistant
attorney general from 1973-76,

judge Kenneth Ingram, who was elect-
od 1o replace Wright on the court of civil
appeals, had served as chairman of the
Inquiry Commission while on the clrcuit

bench, His elevation to an appellate
judgeship created a vacancy on the com-
mission to be filled by the State Associa-
tion of Circuit Judges,

The association of circuit judges
named Circuit judge Braxton Kittrell of
Mobile 1o replace Ingram on the com-
mission. Kittrell has served as a circull
julge since 1976 and currently represents
Alabama on the ABAs National Conler-
ence of State Trial Judges.

Birmingham attorney William B. Hair-
ston has been elected chairman of the
Judicial Inquiry Commission,

The composition of the cournt of the
judiciary is;

Richard L, Holmes of Montgomery,

chief judge
Circuit Judge . Edward Tease of
Florence

Circunit Juelge Willlam C. Sullivan aof
Talladega

Attarney William . Scruggs of Fort
Payne

Attorney ). Marvin Albritton of
Andalusia

The composition of the Judicial Inquiry
Commission is;

Altorney William B, Haiston of Bir-
mingham, chairman

Appeals Court Judge Willlam M,
Bowen, |, of Montgomery

Basil Thompson of Andalusia

Circuit Judge Tom Younger of
Huntsville

Martha M, Scott of Opelika

Attorney Don Foster of Foley

Circuit Judge Braxten Kitrell of

mMobile

Alabama’s judgeship changes

A circuit judge moved ‘o the state ap-
pellate courts, four district judges as-
sumed the circuit bench and 17 new dis-
trict judges have taken office in appoint-
ment or election changes since Septem-
ber,
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Circuit Judge Kenneth Ingram was seal-
ed January 20 on the Alabama Court of
Civil Appeals. He ran unopposed for the
positian to fill the vacancy created by the
retirement of L, Charles Wright, presiding
juclge of the appeals court. Ingram served
as a circuit judge of the 18th Judicial Cir-
cuit for the past 18 years and also as pres-
ident of the State Association of Circuit
Judges and chairman of the State Judicial
Inguiry Commission,

Judge Robert P. Bradley succeeds
Wright as presiding judge of the court of
civil appeals, He has served on the court
since 1969; prior o that he was an assis-
tant attorney general and legal advisor to
former Governor John Patterson, Bradley
was the first chairman of the Judicial In-
quiry Commission,

A list of the state judgeship changes
follows:

Appellate Judgeship Changes:

Caurt of Civil
Appeals: L. Charles Wrighi

Retired: 119/87

Kenneth P [ngram
Elected: 1/20/87

Circuit Judgeship Changes:
3rd Circuit: Jack W, Wallace
Retired: 12/21/86
wWilliam 1. Rohertson
Appointed: 12/22/86
4th Circuit; Farroll McKelvey Wright
End of Term: V19/87
Charles A, Thigpen
tlected: 1/20/87
12th Circult:  Samuel Adams
End of Term: 1A19/87
Gary L. McAliley
Eleclod: 1/20/87

Hofmes

161h Circuit:

18th Circuit:

19th Circult;

215t Circuit:

Cyril L. Smith
Retired: 112/87
Willlam H, Rhea, |
Appointed: 1/13/87

Kenneth F. ingram
Resigned: 1/15/87
Elected to Court
of Civil Appeals
lohn E. Rochester
Appointed: 1/16/87

Joe Macan

Retired: 12/7/686
fehn B, Bush
Appointed: 12/8/06

Earnest R, White
End of Term: 1/19/87
Bradley E. Byrne
Elected: 1/20/87

District Judgeship Changes:

Barbour County: William H, Roberlson

Calhoun
County:

Choctaw
County:

Clay County;

Colfee County;

Ingram

Resigned; 12/21/66
Appt, 1o Circult Courl
lack W, Wallace, Jr.
Appointed; 12/22/86

MNathaniel 3. Owens
End of Term: 1/1%/87
Larry F Warren
Elected: 1/20/87

john ¥, Christopher
Retiredt; 119/87
Pedra Scurlock
Elected: 1/20/87

Jahn E, Rochester
Resigned:; 1/15/87
Appt, to Circult Court
George Simpson
Appointed; 1/16/87

Gary L, McAliley
Resignee: 1/19/87
Elected to Circult
Cournt

Thomas E. Head, i
Appointed: 119/87

Dallas County;

Hale County:

lackson County;

Lamar County:

Lee County;

Limesiane
County:

Marion County:

Mobile County;

Pickens County:

Tuscaloosa
County:

B, M, Miller Childers
Retired: 1/19/87
Mathanial Walker
Elected: 1/20/87

Charles A, Thigpen
Resigned: 1/19/87
Elected to Clicuil
Court

lohn L, Haislip
End of Term: 1/19/87
Ralph H. Gricer
Elected: 1/20/87

William 0. Winston
End af Term: 119/87
John Langley
Elected: 1/20/87

James Nael Baker
Retired: 119/87
Michael A, Nix
Elected: 1/20/87

Howard 2. Burns
End of Term: 1/19/87
George 1. Craig
Elected: 1/20/87

Edward Fowler
Retired: 9/6/86
James C Cashion
Appointed: 9/8/86
Elected: 1/20/87

Thomas F. Sweeney
Retired: 119/87
Michael E. MeMaken
Elected; 1/20/67

B, G. Rabison, I
Retired: 1/19/87
Thomas Woodward
Elected: 1/20/87

Barbara W, Mountain
End of Term: 119/87
I G

Elected: 1/20/87

—Administrative Office of Courts

Hairston

Braclley

The Alabama Lawyer

77




Profit Recovery for the New

by Michael L. Roberts

For many years, new and unestablished
husinesses’ effors to recover damages (ot
lost profits were impeded by a principle
known as the "per se” rule or the “new
business” rule. The per se rule was ap-
plied to preclude profits claims of new
or unestablished businesses, with courts
declaring that such anticipated profits are
oo remole, contingent and speculative
1o meet required standards of reasonable
certainty! The rle was manifested by
refusing to admit evidence of profits that
would have been earned or by withelraw-
ing the issue from the trier of fact?

In February 1985, however, the
supreme courl In Morgan v. South Cen-
tral Bell Tele. Co., 466 50.2d 107 (Ala.
1985}, demonstrated that Alabama does
not labor under the artificial constraints
of the per se rule. Morgan, which a
fowed profits recovery {or a new business,
represents pragmatic and commendable
protection for the rights of business,

In declining 1o apply the per se exclus-
ory rule, Alabama's holding is consistent
with modern case law development else-
where. Most jurisdictions that have con-
sidered the question in recent years have
decisively refused to apply a per se ex-
clusory rule? One apparent reason is the
more sophisticated and reliable scientific
evidence now avatlable for projecting
husiness performance, Significant tech-
nological advances in business forecast-
ing and projection methodology, partic-
ularly in computer capabilities and us-
age, produce data systematically relied
on Lo justify management decisions? This
data is being submitted by litigants when
future business performance is at issue,

Another factor is the policy recognition
that denying recovery merely because a
business has little or no operating history
would encourage a wrongdoer to com-
mit or aggravate i1s breach to prevent the
generation of a performance  track
record

Three requirements for profit damages
often expressed are; the damages must
have been foreseeable by the defendant;
the damages were proximately caused by
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the wrongful conducl of the defendant;
and the damages are proven with “rea.
sonable certainty/™

Although much discussion in profit
cases focuses on “reasonable certainty,”
iew opinions undertake to define the
term? Its praclical application seems to
involve some degree of “probability,”
tempered with certain principles operal-
ing as gualifications upon the require-
ment. These include the following: il the
fact of damages is proven with certainty,
the extent or amount thereof may be lefl
to reasonable inference; where a defend-
ant’s wrong has caused the difficulty in
proving damages, he cannot complain of
the resulting uncertzinty; mere difficul-
ty in ascertaining the amount of damages
is not fatal, and mathematical precision
In fixing the exact amount is not re-
quired; and it is sufficient if the best
evidence of damage available is pro-
duced. As seen in the following discus-
ston, these and similar ideas? figured sig-
nificantly in evalving interpretations of
“reasonable certainty” in the new
husiness context,

I. Alabama treatment of new or un-
established business profit claims
Although Alabama did not adopt the
per se exclusary rule in 50 many words,
for many years there were cases appeat-
ing to embrace s substance, with lan-
guage declaring that profits for new bus-
inesses were too speculative o recaver,
For example, Taylor v. Shoemaker, 34
Ala.App. 168, 38 So.2d B95 (1948), af-
firmed a denial of profit claims where a
delendant had breached a contract to
provide automobiles that the plaintiff
planned to use in a new taxi business.
The court applied these generali zations:
“The prospective pafits of the new
business of enterprise are generally
regarded as being oo remote, con-
tingent, and speculative to meet the
legal standard of reasonable cerain-
ty . ... Prospective anel contemplated
profits from a new business enterprise
are oo urcertain to be susceptible of
requisite proof)”
Mare recenl cases have invoked this
language while denylng profits, particu-

T COULD'VE
MAD E
MILLIONS-

farly in situations where little profits data
is profferec, Wray v. Harris, 350 50.2d
409 (Ala, 1977), held that specific per-
formance should be ordered for convey
ance of property on which defendant had
contracted to build for plaintilfs a filling
stalion, restaurant and motel, The court
stated {n dictum that prafits were next
recoverable, as there were “no prior rec-
ords” an which profits for this new busi-
ness could reasonably be based,

In King Coal Co. v. Garmaon, 368 50.2d
B8O (Ala, 1980), plalntill miners sued a
coal company on contract for rejecting
plaintifis coal. Finding no breach, the
courl also observed that plaintifls were
engaging in a “new husiness for which
they had no record of past profils, ox-
penses or overhead” The opinion does
not indicate the use of any expert testi-
mony regarding profits,

In Mall, inc. v. Robbins, 412 50.2d 1197
(Ala, 1982}, a lormer mall tenant alleged
fraud in a transaction involving the mall’s
rejection of a praposed subtenant, a dis-
catheque. The court rejected the tenant's
claim for anticipated profils from the pro-
posed sublease, stating that those profits
would have been dependent upon the Tu-
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or Unestablished Business

ture success of the unestablished busi-
ness, the discotheque; yet by the time of
the trial, the disco’s business perior-
mance had faltered, being $31,000
behind on its rent. A clue that adequate
profits evidence might produce a dil-
{ferent analysis, howover, is lound [n the
commaent that “subsecuent business ex-
perience is nol necessarily conclusive on
the issue of lost profits”

Even while language in some cases ap-
peared to exclude profit claims for new
businesses as a matier of law, Alabama
courls nevertheless retained a pragmalic
inclination to examine the merits of the
damages evidence where sufficiently re-
liable proof was presented. Western
Unfon Tele. Co. v Tatum, 3% Ala.App.
478, 49 S0.2d 673 (1950), allowed a re-
cavery by a plaintiil who had missed an
oppartunity to serve as a ship master be-
cause of defendant’s [ate telegram deliv-
ery, Although the business relationship
between the plaintiff and the ship com-
pany never became established, the court
approved recovery Tor the lost future in-
come. The ship company’s accountant
confirmed plaintitf's qualifications as a
ship master and the evidence demon-
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strated a "reasonable probability” of his
employment for a “reasonably substan-
tial time,” though it would have been at
will. The court quoted Story Parchment
Co. v. Parterson Parchment Paper Co,, 282
LIS, 555, 51 SCr 248, 75 L.Ed. 544
(1931), stating that “the wrongdoer is not
entitled to complain that [damages] can-
not be measured with the exaciness and
precision that would be possible if the
case, which he alone is responsible for
making, were atherwise,”

American Life Ins. Co. v, Shell, 265
Ala, 306, 90 Sp.2d 719 (1956), also per-
mitted income recovery from an unestab-
lished business relationship, Shell, who
wis setting up a life insurance agency,
entered into a contract with a Mr. For-
syth, whose agency had a number of
salesmen, under which Shell would re-
cetve commissions on military insurance
to be sold by Forsyth’s salesmen. Libel by
the defendant caused Forsyth to termi-
nate Shell's contract only a ew days after
it was made. Shell claimed as damages
the loss of the commission income he
would hive received through this ar-
rangement with Forsyth and his sales.
men,

Evidence was introduced of the prem-
ium income produced by Forsyth’s sales-
men, selling for another insurance com-
pany, during a six-month period after the
lermination of Shell’s contract, There was
prool that the type of insurance sold, the
territory and the conditions for sale of
this other insurance ware comparable to
those that would have applied to Shell's
enterprise. The absence of a prior perfar-
mance track record for the Shell-Forsyth
venture did not trouble the coun, which
rejected the detendant’s argument that
the damages were speculative, Quoting
Story Parchment extensively, the court
noted that damages may be a matter of
opinion and probable estimate, and that
public policy requires the defendant bear
the risk of uncertainty produced by his
own wrongful act,

Files v. Schaible, 445 S0.2d 257 (Ala,
1984), affirmed recovery for a restaurant
operated by plainufi for only eight
manths priar to the defendant’s breach

ol a non-competition agreement. Despite
the brevity of the operating history, the
court concluded that evidence had been
adduced sufficient for a reasonable basis
to establish the “losses” The business’ ac-
countant provided a detailed analysis of
the business records during the pre-
breach eight-month period, and the
plaintiff showed there were no reasons
for loss of customers other than the de-
fendant's competition. The opinion
stated damages need not be measured
with mathematical precision, and evi-
dence need only be produced aflfording
a reasonable basis for estimating the loss,

Finally, Morgan v. South Central Bell
lefe. Co., 466 S0.2d 107 (Ala. 1985},
resalved any doubt that Alabama would
decline to impose a per se exclusory rule
upon a new business that adequately
proved lost prefits, This decision found
erroheous a trial court's |LN.OV, order that
set aside a verdict against Bell and
another defendant in a suil arising from
the omission of a Dr. Morgan's name
from the Yellow Pages.

Dirs. Morgan and Speed, periodantists,
retired from leaching at the University of
Alabama at Birmingham's Dental School
to torm a prafessional association for
private practice, Though their business
had not been established prior 10 the de-
fendants’ breach?, the court held their
evidence did provide a reasonable basis
for the jury 1o approximate their
damages.

Margan, who had a background as a
statistical researcher, performed a survey,
asking patients whether they had come
to the offices as a resull of the Yellow
ages’ advertisement of Speed (whose
name was not omitted). The interviews
with 18 patients during the three weeks
studied showed that 1.6 patients per
week were brought by the advertisement.
Multiplying this by 48 weeks, and by the
“normal fee” charged, produced a total
1978 loss of $55,760.

A non-party expert in statistical re-
search examined this survey and con-
firmed that the sampling was large
enough thal the inferences could be pro-
jected anto the plaintiffs’ total number ol
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patients, and that "Dr. Margans data
were reasonable and the projections de-
rived from the data were reasonable” The
supreme court approved the “commaon-
ly acceptable practice of making a hori-
zomal comparison of two businesses,”
and held that absolute cerlainty is not re-
quired. The rule precludes only damages
not resulting from the wrong, allowing
damages stemming from the wrong but
uncertain in amount, The courn noted
that disallowing damages unless abso-
lutely certain would encourage breach:s
es of contract with new businesses and
those whose profits fluctuate,

Shortly after Maorgan, the Alabama
Supreme Court issued another decision,
Dean v Myers, 466 So.2d 952 (Ala.
1985), approving profits recovery for an
lll‘lcﬂl‘l.‘ill”lﬁ‘lﬂli.‘d btl.‘:i’l'l{?‘_'\!\ voenlure, Thl.‘
parties had agreed to pool their efiorts
and resaurces lo construct a condomin-
ium complex, involving five phases of
construction. After substantial comple-
lion of the first phase, the defendant
wronglully terminated the plaintiffs’ in-
volvement in the project, Evidence relied
on by the court in affirming the judgment
included pre-dispute projections that the
plaintiffs had prepared to obtain bank fi-
nancing. Most of the profits anticipated
by the projections were to be realized
irom the later phases never built, due to
the detendant’s conduct!®

The court held that the evidence of
profits could sustain the verdict, stat
ing,” Upon Dean'’s breach, the work anc
labor done and expenses incurred by
Myers and McCracken, together with
prafits reasonably certain to be realized
from later stages of the project, became
proper elements of damages,”

Il. Proof of profits by new or unes-
tablished businesses

How does the new or unestablished
business prove ost anticipated profits?
The case law reveals certain patterns in-
to which much of the evidence utilized
in these cases can fall,

{A) Prior performance history of the
subject business—Where (he business
upon which the claims are based has
some operating histary, even it brief,
prior to the breach or wrong by the de-

fenclant, courts have allowed this evi-
dence to be used in measuring damages
for the profits claim.? Even if the subject
business lacks a pricr performance track
record, where it was planned to be as-
sociated with a large-scale, standardized
business system, the experience ol this
system and its components may be pro-
bative of the likelihood of success of the
subject business? The plaintiff's own pre-
breach experience in a similar business
or Invalvement In the same industery may
be pertinent to the issue of his qualilica-
tions to successiully aperale the enter-
prise

{B) Subsequent performance history
of subject business—The actual experi-
ence of the business, subsequent to the
breach or wrong, also has been aceepted
in approximating losses?

(C) Comparable experience of other
businesses—This type of proof is allowed
where it is established that the compared
businesses, though operated by persaps
other than plaintiff, have characteristics
suffictently similar to the subject business
regarding such factors as location, oper-
ating methods, size, capitalization or
market s

Particularly in a mare sophisticated
operation, the question of similarity
lends itself to expert lestimony, and,
naturally, room for disagreement be-
tween the achversaries’ experts regarding
the degree and significance of the simi-
larities and differences. Courls are
especially receptive to comparisans
where the compared business appears to
be a successor 1o the opporiunity or loca-
tion promised to the plaintf™® or where
the defendant has taken advantage of or
assumed for himsell the plaintiff's oppor.
tunity?

(D) Industry averages—Where the
nature of the business lends ilself to ana-
lysis through industry averages, this evi-
dence has been relied on by courtsiv

(E) Defendant’s statements of the an-
ticipated success of the subject busi-
ness—Considerable deference naturally
has been accorded such evidence, par-
ticularly where projections of business
performance were made prior to the dis-
pute for the purpose of inducing or guid-
ing the parties in determining whether
ta enter into the contract of relationship!®

As one court cbserved, pre-dispute pro-
jections are “no mere ‘interested guess’
prepared with an eye on litigation. In-
stead, they [are] the product of delibera-
tian by experienced businessmen chart-
ing their future course!#0

A number of cases have involved an ex-
pert analyzing data establishing a pro-
jected annual return for the subject bus-
iness, then extrapolating this income over
a certain period of time (such as the
period of the planned relationship or
contract) to determine total profits?! This
income stream then may be the hasis for
caleulalions supporting the expert’s fair
market value opinion

The following are notable cases typi-
fying the manner in which these types
of proof have been applied:

Chung v. Kaonohi Center Co,, 62
Hawail 594, 618 P.2d 283 (1980), af-
firmed a future profits recovery for a
Chinese restaurant that never became es-
tablished, due o the defendant mall’s
breach of contract to grant the plaintiff
a lease, The plaintifi’s expert, an apprais-
or, gave an income stream value analysis,

He estimated firstyear gross income by
examining simtlar Chinese restaurants,
including one that occupied the site
originally committed to plaintiff; a one-
day survey of customers and gross re-
ceipts of this comparable restaurant was
performed. The experl projected thal this
gross income figure would increase 10
percent annually, and estimated expens-
es from industry standards data and the
plaintiff's operational plans. Profits for the
ten years of the promised lease were cal-
culated, with these being capitalized and
discounted to present value. The court
rejected the defendant’s arguments that
this testimony was speculative, observing
that the expen was qualified. The defend-
ant's camplaints about the factors and
reasoning employed in the analysis were
deemed matters going to the weight
rather than the competence of the
testimany.

Somewhat similar evidence authorized
a recovery in lee Shops, Inc. v. Schatien-
Cypress Co,, 350 F.2d 12 6th Cir, 1965),
for a discount department store that was
never built, The plaintiff intended to in-
stitute what wauld have been the first dis-
count department store in Nashville, and
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contracted to sublease a desirable site
from the defendant. Due to defendant’s
problems in negotiations with a third par-
ty, a sile was not provided,

The plamtitf's evidence included infor-
matlon provided by the delendant that
there could be $5000,000 in annual
sales at that locaton, and a survey made
by the plaintiff’s treasurer, prior to the
conlract, confirming the validity of that
representation, This expert prepared pro-
fit and loss staternents showing estimated
annual sales and costs of goods and
aperations, for which he provided a
detailed explanation, The annual prafits
shown then were projected into the 15-
year term ol the proposed sublease, pro-
ducing total profits for that period. The
expert gave his opinion of the fair market
value of the promised lease, considering
these expected sales and profits, The
court held the verdict sustained by the
proof, stating that it is sufficient if the
evidence shows the extent of damages as
a4 matter of just and reasonable inference,
although the result be only approximate.

Expert testimony will not, however,
bootstrap an inherently speculative pro-
ject into the realn of reasonable certain-
ty. In Rancho Pescado, Inc. v. North-
western Mut, Life Ins, Co,, 140 Ariz. 174,
680 P.2d 1235 (1984), an award of pro-
tits for a new catfish ranch venture was
disallowed, where the industry averages
demonstrated a 95 percent failure rate for
this type of business, and the record
showed detects in the feasibility studies
the plaintift had conducted, Further, it ap-
peared that the plaintifil lacked an ade-
quate system for markeling the fish, as
his planned distributor had gone bank-
rupt,

Similarly, in Kenlord Co. v. County of
Frie, 489 NYS5.2d 939 (A.D. 4 Depl.
1985), affirmed 67 NY.S.2d 257 493
N.E.2d 234 (1986), the court remitted
profits damages where, notwithstanding
expert testimony, the novel and unique
nature of the proposed venture made it
simply too speculative. This suit sought
profits because of a county's failure to
construct a domed stadium, around
which plaintilf had intended to develop
a theme park, goli course, hotel and of-
fice park; o acquire a major league base-
ball franchise; and to operate a stadium
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management  contract for promoting
such events as pretessional football
games, circuses and consumer and enter-
tainment shows,

Even though substantial expert lesti-
mony was presented attempting to pro-
ject the revenue that would be derived
from these events, the very nature of this
enterprise limited the types of proofl ap-
plicable. The only facility arguably avail-
able for comparison was the Houston
Astrodome, and this type of contract
could not lend itself to industry averages,
Accordingly, the court found no rational
basis for calculating lost future profits,

Central Telecommunications, Inc., v,
ICI Cablevision, inc,, 800 F.2d 7 (8th
Cir, 1986), affirmed a recovery of $358
million, of which $108 million were ac-
tual damages, for an unestablished bus-
iness’ clatms under Missouri interference
with business expectancy law and under
federal antitrust law, TCI acted improper-
ly to prevent Central from obtaining a
cable television franchise in Jefferson Ci-
ty, Missoun. TCI's arguments that a busi-
ness can prove only anticipated profits
with past income and expenses were un-

successiul, The record showed Central
had made sufficient preparations to enter
the cable television business; it had
raised and arranged for capital commit-
ments, detailed feasible plans for its
cable system, ensured its personnel had
the necessary expertise and secured the
award af the franchise by vate of the city
council,

Stating that the wrongdoer should bear
the nsk of uncertainty created by its
wrong, the court cited Central's detailed
damages study and extensive supporting
expert testimony, including that of an “in-
dustry rule of thumb” establishing the
lost franchise’s value to be “ten times
{the} cash flow in Central’s proposed third
vear ol operations” The award was held
sustained by the evidence, as Central pre-
sented an "estimate of damages based on
reasonable industry assumptions.”

Conclusion

The recent willingness of courts to
look past exclusory labels and realistical-
Iy examine the merits of profits cvidence
makes sense. There certainly are no valid
policy reasons far arbitrary discrimina-
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tion based on the age of the business;
reasonably reliable proof of expected
business perfarmance should be scruti-
nized and given appropriate welght, A
per se exclusory rule would encourage
those whe have obligations with new
businesses to commit or aggravate their

breach so that the vctim might be allo-
gether prevented fror commencing busi-
ness,

The argumen! for declaring a damages
claim speculative as a matter of law no
longer is warranted when advanced sci-
entific farecasting techniques, routinely

used by businesses to project perform-
ance for their own manmagement deci-
sions, are available to assist the trier of
fact, The developments discussed In this
article are evidence of pragmatic and fair
protection for fundamental expectancy
interasts ol businesses. [ |
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Sl 2 164 {20 Ci 1978
WE g, Central Telecammutications fnc. v 10 Cabley
san, Inc., sugry Vogue v Shoggiog Centeds, Inc, 402
Mich, i, 2bh N 2d 148 (1970)
"l e follewing coses, the defencants pre-dispute gor
Immance prajections o information was ol zed n moa-
nuriog lost profits damages: Computer Svstems Engineer
ngs, tne. v Qanied Corp, sipea (arolil and [oss statempen
lor second year of aperation as defendsnt's distribustor);
Ferma Research & Llovedopurend Coo v Singer Co, sugrd
{sales presjctions by cloleadant’s muarkel expent]; Lee Shops,
ine, v Schattere-Cypress Cosapra {defomdant’s pre-dispute
eatiimate of annual sales for plaintli); Wyoming Bancor
peaatton v Berham, supra (efendan-competitons presuil
eampritations ol (ts losses dun 1o plalnniff bank's compest|-
tienb, Precdispute projections prepared ty plaintiff are also
accarded weight wheee they had bevna intended to ustiy
entering into the elalionship or project, See, g,
Adtenvest, e v Peugesd, e, g Dedn v Myers,
sujara; b Shops, Inc. v Schatten Cypress, ine, supra; Ui
bt Co v Rachetle Laborataries, inc, supr
MALOWESL I v Peugend, Iac, sufidd, al 5hib
NER, Computer Systems Engineerimg inc v CQantel Corp,,
supia, Upfohn Co v Richelle talwiaatornies, Inc., supra;
fee v foseph [ Seagram & Sons Inc, supra) Perima
Kesearch & Pov Coov Siogger Cea, spray Autowest, T
v Meugeot, ing., supr, Such prejeation tochnieues appear
stanvisw el anaolgous (o profections of |Hebme uture car
nings empleved in pesonal Injury cases, B, Deakie v
fohn £ Grabarn & Sons, #5620 021 (th Cir 1945)
BE, Contepd Telecommunteations, ine, v TC! Cablev
s, I, supra, L shiops, o v Schalten-Cypness Cao,
sipra) Chung v, Kaeonohi Center Ca,, supra, Weleh v LS
fancorp Realty & Mortgage frust, sipra
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graduated from Samford University in
1974 and Cumberland School of Law in
1977 He serves as a special assistant at-
torney general and is a member of the
ftowah County, Alabama State and
American Bar Associations, as well as
the Alabama Trial Lawyers Assaciation,
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ABCHUIT THE SEMINAR

Logal malpractice clains are a tact of e, in Alabama as
well as the rest of the nation, Many of them atlse fom
wimiple adminastratve omons o breakdowns i <lient iela
tiang, In & penod whien Imp,ll malprRacticn iInsurance e
are escalating rapidly, it is approgirtate to address malpoc
tice prevention

The sasmianar information has been compiled by profes.
sdomal risk managers aned costormized witle Alisksama e laims
data. All who work In law offices nesd to canslider the
visk mamagemant probloms and technigues that will be
discussed, ¥You are encouraged 1o anend and invile s
many ol your suppinn stafl as you deem approgate

WHERE AND WHEN
Tl
1) am

ayHare
hwulay, March 14

Lo alkon
Parlor A, Yen
Fraun

Civic Canior,
Himntawllle
Hulitlay Inm
Sheilelil
Harlislay Lriri
Ablabla, Tiailukn
Cartiage Miniw
v, Arrkslin
Mirth Ewhibi
Hall, Civie
entor,
Hitmingham
Shrraion
Capistane,

Tire almma
Pardiw A, Civic
Corvtir
Sow | ey
Thuraley, Maich 19 1Y pm Shiraton, Didhsis
Triday, March 20 16 & m -nnon Flantarln
Iballreron, Rivei
wlow Plara
Kbl

Munday, March b 14 pm

Tumriihiy, Mhaich 57 10 & iH s
Tuwsihey, Wuareh 17 I pm
Wexdnruday, Maich 1B 1Y dm

Wonlrwatlay, ddarch 1A

Thursdey, March 19

CLE CREEDMT
This course s beon dp.prm-'lr;i |Iy the Alabama State
Bar Mandatory Continuing Legal Fducation Commission
fexr a manimium of 2.0 credits, Yo must regisies in order
10 be credited with anendance ol i

LEGAL MALFRALTICE:
THE ALABAMA STORY
I ANALYSIS OF ALADAMA |TLAL
MALPRACTICE CLAIMS
A Piollle of he prolesaond
b sisw ol fivm
2. vnber o yeain ahmilial al e o0 v
B Fiodile ol the chaiin
bowhar brings dlaimm
2t colleetion
1 e of law
4 proa fypes
Boactiviy
€. Predile ol the oot of the o laim
1 bim dteryals
d thispumition
1. conh ol laim
1 Kisk MANAGINMENT
A Caidies coenmmn i ol amas
1. dhicket vowtrol
4 thocumenitation
1 conflicts
A cliwnt relations
B Dy arei of law
1 mwal eviaie
3 persanal injury - qHatiii
b ool e barfankrupdcy
4 covmial
& eslanfrunt ok
e Lamily
corposaieduminess
paersonal iy —clelomlaim
€ When all slae fale
1t brisurarece palicy amd s piifalis
& the warrier amd staliling

-

ABOUT THE SPEAKER—)D ANN FELIX

la Ani Felix has beon exlensively ivolved in the sub
pect of fegal mulpead tice for the past 15 years, 45 an undes-
witer, marketer, consultant and bar siafier. She began her
mvolvement in Calilomia with Equity Genaeal Agents, Al-
ter four years she jomned Alesandier & Alexander's leam
i the professional liability fields and warked at the na-
Henal markedng and underwriting management levels, In
1941 shie 1ok a lemporary leave rom this insurance in-
dustry and became the stall director of the American Bai
Assodjation's Standing Committee on Lawyen' Proles
siosal Liabsility

Ms. Felix now has ieantired the odusty siide of the
rniessional habilivy field with Kitke-Yan Crrabel Isurance
Services as this account manager of their professional as-
sociatiom diepantment. As such, st is responsible for the
pnteasianal Haldliy programs of the lowa, Kamsas, Vi
Rinda aned Alabama bars, as well as serving as the director
of the KVIS loss contral program,

She has writion many artiches on legal malpractice, and
is the authar of A Lawyer's Gailde to Legal Malpractice
surance”” published by the Amencan Bar Assodialion
and the covanathion of A Practice Guidke o Preventing Legal
Malpractice” published by Shepand hcGraw-Hill

bs Felin also v an i !.fllnphv,hﬁf lecturer on the sl
ject of legal malpractics, having spaken at many stale con
Huing legal sdducation seminars and ADA natlonal pro-
grams, i addition, she bas taught o legal wiiting course
on ligal malpractioe at Chicaga's Kot Schoal of Law
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Notice of Election

Notice is given herewith pursuant to the Rules Governing Election of President-elect and Commissioners for 1987,

President-elect

The Alabama State Bar will elect a president-elect in
1987 to assume the presidency of the bar in July 1988,
Any candidate must be a member in good standing on
March 1, 1987, Petitions nominating a candidate must
bear the signature of 25 members in good standing of
the Alabama State Bar and be received by the secretary
of the state bar on or before March 1, 1987, Any candi-
date for this office also must submit with the nominating
petition a black and white photograph and biographical
data to be published in the May Alabama Lawyer.

Ballots will be mailed between May 15 and June 1
and must be received at state bar headquarters by 5
p-m. on July 14, 1987,

Commissioner
Bar commissioners will be elected by those lawyers

with their principal offices in the following circuits:

8th, 11th, 13th, 17th, 18th, 19th, 21s1, 22nd, 23rd, 30th,
31st, 33rd, 34th, 35th and 36th and the Bessemer Cut-off
division of the 10th Judicial Circuit. Additional commis-
sloners will be elected in all clrcults having 300 or more

members of the state bar with principal offices therein.
The new commissioner positions will be determined by
a census on March 1, 1987, and vacancies cerlified by
the secretary on March 15, 1987,

The terms of any incumbent commissioners are re-
tained and, for 1987 only, commissioners in multiple
commissioner circuils will he elected for terms as fol-
lows:

Places 2, 5, 8 1 year
Places 3, 6, 9 2 years
Places 4, 7, 10 3 years

All subsequent terms will be for three years.

Nominations may be made by petition bearing the
signatures of five members in good standing with prin-
cipal offices in the circuit in which the election will be
held or by the candidate’s written declaration of candi-
dacy. Either must be received by the secretary no later
than 5 p.m. on the last Friday in April (April 24, 1987).

Ballots will be prepared and mailed to members be-
tween May 15 and June 151, Ballots must be voted and
returned by 5 p.m. on the second Tuesday in June (June
9, 1987) at state bar headquarters,
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Economic Experts for Reduction to Present
Value of Future Lost Earning Awards

I. The presenl uncertainty

The Supreme Count of Alabama in
Mullins v Summers, 485 S50.2d 1126,
(Ala, 1986 dealt with the contention of
a detendanmt that the supreme court
should overrule the holding in Louisville
& Nashville R.R, Co. v. Grizeard) which
holds that plaintitt may recover for losi
future earning capacity even without
proving an appropriate interest rate 1o
compute present value, The defendant in
Mullins asked the supreme court lo
adopt a rule requiring that a plaintifil can-
not recover for permanent lost earning
capacity unless he or she invraduces ev-
idence on the method of reduction 1o
present value and expert lestimony on
the appropriate interes! rate to be used.
The detendant in Mullins conceded the
applicability of Grizzard and that that
rile was reflected in Alabama Pattern
jury Instructions—Civif § 11,10,

The Alabama Supreme Court affirmed
what it termed the "“long-standing sub-
stantive rule” but wrote that “we do not

84

by David A, Bagwell

reject the irrefutable logic of [delendant’s)
argument’’? and, further, that:
“While rejecting o this Lme Ap-
peliant’s challenge to the standand of
proof approved in Grizzard, the Coun

is sympatlienc to Appellant’s argument,
It is the apprebension of acling—with-
out 4 detatled study of the problem—
o add one more Liyer of expert ovi-
dence to what ordinanly s alieady a
compiex trial that influences this resull
Bt we acknowledge thal thes position
15 nol easily delensible in light ol the
jury’s obwious need for help in is ap-
plication of the substantive rule al law,

“Because this issue involvies a quess
tion of procedure, we will ask this
Court’s Advisary Committee on Civil
Rules of Practice and Procedure 1o
study the prablem set oul herein and
ta report to this Court its recommen-
dations for dealing with that prablem
in future cases?

Justice [ones, concuriing wrote:

I write separately 1o suggest for the
Addvisory Commiltee's consideration a
simplified] rule of civil procedure:
Where recovery for lass of fulure earn-
INGs o earning capacily s justified by
the evidence, the plaintill has the bur-
den of proving life expectancy, the
method of reducing the ull loss of
future carmings 1o present value, and
the appropriate rate of Intemest; and this
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burden may be met by introducing in-
to evidence the monality tables, the an-
nuity tables, ard the legal rate of in-
terest {8 percenl per annum tor writlen
contracts), all of which are found in the
annual Acts of Alabama and Afabsama
Code (1975)

Il. Advisory commiltee action

The Advisory Committee, aware as is
the cour of the limitation upon the
court’s rulemaking power, sel out in Sec-
tion 6,11 ol the Judicial Article (Amend-
ment 328 to the Alabama Constitution
of 1901), has deferred action on the ques-
tion, at least for the present, leaving the
issue ta be handled either by the Su-
preme Court's pattern jury instruction
committee, or litigants in individual
cases, or both.

Hence, the need (or not) of expert tes.
timony, and the mechantcs of iLif offered,
are timely gquestions in Alabama law,

1L Present Alabama rule: computa-
tions leading up to the present value
issue

The rule in Grizzard cannot be ana-
Iyvzed in isolation and must be examined
wlith the backdrap of the mechanics of
prool of diminished future eaming
capacity,

The question s made more difiicult by
the fact that there are nol many recently
reported Alabama cases on the ssues
raised here, which one commentator ex-
plains to be the resull of Alabama’s pu-
nitive damages standard for death cases,
and the preference of the Alabama plain-
tifis’ bar to seek punitive rather than com-
pensatory damages in personal injury
cases so that limiling analysis cannot be
s0 rigorously apphed

First, plaintiff must prove by lay or ox-
perl testimony that his ability 1o earmn
money in the future has been reduced o
eliminated as a proximale consequence
of the wrong of the defencdant®

Second, plaintiff must prove (with the
requisite certainty) how much he would
have made during the period in which
he will be unable to work, which may
be the same as or In some cases more
than he made prior Lo the accident?

Third, if the reduction in earnings is to
be permanent, plaintiff must show how
many years' loss of earning there would
be. In many “garden-variety” cases this
element is proved simply by introduction
of mortality lables showing life expectan-
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cy® This is done undoubtedly for reasons
of ease and cost, since mortality tables
printed in the Acts of Alabama are the
subject of judicial notice under Ala,
Code 1975 § 35.16-4, Though the
reported cases do not address the issue,
the difference between the age of prob-
able death and that of probable cessation
of employment—ii treated in the trial at
all—presumably is simply argued to the
jury.

Fourth, the remaining life or work life
multiplied by the rate of lost eamings
must be reduced to present value, and
it is here that we arrive at the Grizzard
case and the supreme courts posed
dileimma.

IV. Reduction to present value

As Deans Camble and Corley wrote:

"Parsonal injury awards In Alabama are
in a lump sum and the plaintiff has the
advantage of investing the money and
receiving income from it. To account
fest this Tactor the ‘recuction 1o present
value rule’ has been employed to e
duce the award by a reasonabile rate of
returm that might be expected during
the compensation period ™

Exactly how this should {or even actual-
ly does) take place in Circult courts over
the state is subject to some question, in
some reported cases plaintiffs have called
expert witnesses (actuaries, in wo report-
ed cases) to testify upon the calculation
of the reduction of the lost earnings
award to present value!® As the supreme
caurt recognized in Mulling v. Sum-
mers'.  however, under the rule in
louisville & Nashville R.R. Co. w
Crizzard't, the plaintift need not in-
trocduce testimony on the appropriate rate
of interest or method of reduction to
present value, An informal survey of law-
yers practicing in various parts of the state
indicates that in most “garden-variety”
tort cases, the reduction 1o present value
issue is handled simply by giving the jury
an annuity table of which judicial notice
is taken under Ala. Code 1975 &
15-16-2'1 In such a situation the problem
of the choice of the actual interest rate
is taken care of simply by oral argument
andfor reliance upon the everyday expe-
rience of the jury.

Though it does not appear 1o be wide-
ly known or folleswed, the actual rule in
Alabama seems to be that in an Alabama
law case the educiion to present value

should be on the basis of the "legal rate”
of interest of B percent, though in federal
law cases (such as FELA, and Jones Act
cases) the rate may be sel by use of the
actual current interest rate In the business
worldM The federal rule will be dis-
cussed in more detail in the following
parts of this article. The Reiter court, in
fact, included a helpiul table (apparent-
Iy for purposes of judicial notice) along
with comments by the “able mathemati-
clan of this State” who prepared it, noting
the need for an B percent table, since in
Furope “where annuities are popular, 8
percent is an unheard-of rate"* This may
well explain why a plaintiff in “the old
days” might have called an actuary to
compute present value, even though
Grizzard says he does not have to
(basically, a task in which detendant
might have had more interest than plain-
tiffy, since by daing so plainifl could limit
the amount of the present value reduc-
lion from B percent 1o, say, 4% percent
in the “old days” as in loufsville &
Nashville Rd. Co. v. Richardson!®

It is probably safe to say that practice
in many or most circuits does not cur-
rently follow the 8 percent rule, though
that rule appears to remain the law in a
case in which Alabama law supplies the
rule of decision.

V. Should Grizzard be overruled by
rule or otherwise: the experience in
federal law cases in which experts
are used

The issue raised by the supreme court
in Summers v. Mullins is whether it
would be a good idea to require that
plaintift call experl witnesses to explain
to the pury the method of reduction to
present value,

Richard Wilson
& Associates
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Montgomery, Alabama 36104
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The guestion is particularly important
because of the extra expense 1o each par-
ty in connection with the hiring of ex-
perts,

Alabama is fortunate to have a test case
o examine: personal injury cases under
federal law, such as FE,LA, and the Jones
Act iwhich adopts FE,LA, by reference).
We next examine the experience of the
federal courts in those cases over many
years with the use of economic experts,

V1. Economic experts in the court-
room: the federal experience

The experience of the federal courts
with experts an this topic is bad,

The supreme court in Jones & Laughlin
Steel Corp, v, Pleifer'” summed up years
of dreary experience with experts in per-
sonal injury cases 10 reduce future lost
earnings awards to present value, by
quoting the Secand Circuit, that “[tlhe
average accident trial should not be con-
verted into a graduate seminar on eco-
nomic forecasting”'® Anyone who reads
four cases' usually wishes the same
principle applied to appellate opiniens
and easily can see why the federal trial
courts have such problems with the
issue,

There are said to be four steps to the
procedure, namely, “estimating the loss
of work life resulting from the injury or
death, calculating the lost income
stream, computing the total damage, and
discounting thalt amount to its present
value™®  For purposes of clarity it is
worth laking those four steps one al a
time, though for the wue picture it is
useful to read any of the cases,

A. Estimate loss of work life?!

1. The courts use worklife tables {(not
covered by the Alabama judicial
notice statute); worklife talles often
show cessation at ages fess than 65,
for early retirement, disability or
death2!

2, Evidence on likelihood of plaintifl's
being different from the norm is al-
missiblel?

3. Parlies may agree on the age of ces-
sation of work; 11 [ & L they agreed
it was 6521 but that may give too
much ta plaintifi, because most
worklife tables show cessation at
vounger ages, and thus counsel
typically do not agree.

LIL.M
in
REAL PROPERTY
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construction, taxation, finan-
cing, zoning and planning, in
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part time.
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Corporate, Foreign and Estate
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B. Calculate lost income stream

1.

2.

Annual wage or base

a, Base The computation
"[blegins with the gross earn-
ings of the injured party at
the time of injury."

b, Add-ons “To this amoun
other Income incidental 1o
work, such as [ringe benefits,
should be added,"?* as well
as “insurance coaverage, pen-
sion and retirement plans,
profit-sharing and in-kind ser-
vices"2? Fringes “are fro-
quently excluded for simplic-
ity's sake2® presumably by
dgreemeant,

c. Deducts

(i) Taxes O the other hand,
the injured worker's lost
wages would have been di-
minished by slate and federal
income laxes. since the dam-
ages award is tax-free, the
relevant stream is ideally of
after-tax wages and benefits 2
H faxes are E'IP ﬂ]l.ﬂ”ﬂl‘.\ ||'|E
parties may ignore them,'
but taxes normally are not de
minimis except in non-tax
states, like New Hampshire,
Economists ofien ignore state
taxes on the theoretical as-
sumption that the person
could have moved to and
worked in a non-tax state, but
this seems upreasonably the-
oretical and overstates the
amount of fulure lost earn-
ings.

(i) Unreimbursed expenses
Woaorkers aften incur unreim-
bursed costs, such as trans-
portation 1o work and uni-
forms, that the injured worker
will not incus These costs
alse should be deducted in
estimating the lost stream."!

Expected evidence by plaintiff: in-
crease for individualized factors
“If sufficient proof is offered, the
trier of fact may increase that figure
li.e., the basic annual wage] to re-
flect the appropriate influence of
individualized factors (such as
loreseeable promotions)* Exam-
ple;
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With the passage of time, an indlvidual
worker often becomes more valuable
to his emplayen His personal work ex.
periences increase his hourly contribu-
tions to firm profits,. To reflect that
heightened value, he alten will receive
“seniorty” or "experience” raises,
“mert” ralses, or even promaotions.
Although it miy be ditficult to prove
when, and whether, a particular injured
worker might have received such wage
[} T§ RRTTE  feite omitted], they may
be reliably demonstrated for some
workers M

1. Expected testimony from plaintiff:
increase for society factors If sul-
ficient proof is offered, the trier of
fact may increase that base wage
figure to reflect the appropriate in-
fluence of “societal tactors,” such
as foreseeable productivity growth
within the worker's industry*

C. Compute total damage

This is the simplest step and the least
discussed—apparently just add the sum
of the annual payment during the re-
maining working life, keeping in mine
this cannet be the end result**

D. Discount rate

If the entire sum of lost income were
paid on the judgment date, plaintiff
would get a windfall, since he could in-
veest the money and earn interest, To ad-
just for that interest, since 1916 estimated
future henefits of present investments of
future income have been discounted in
making up the award in federal cases*
It is this area, in particular, in which ex-
pert economic testimony has made fed-
eral court litigation of present value in-
tolerably complex.

1. Three possible theories The
supreme court in [ & [ identified
three  possible methods  of
discounting tor interest and infla-
tion, namely the “case-by-case
method” the “below-market dis-
count methad” and the "total off-
set method” In discussing the

amount of the rate, the supreme
court wrote that “lallthough we
find the economic evidence dis-
tinctly inconclusive regarding an
essential premise of those ap-
proaches” still:

“We do not believe a tnal court adop-
ting such an approach in g sult under
§ 5iby should be reversed il it adopts
a rate between 1 and 3 percent and ex-
plains its choice™

The Alabama Lawyer

The supreme court left open the
possibility of an even greater discount
rate0

2. Which theory to usel

a. Federal court’s Hobson's
choice: "below-market dis-
count rate method” The
Court of Appeals 1or the old
Fifth Circuit en banc reduced
the available options from
three to one in federal courts
in the southeastern states,
holding in Culver % that
factfinders in federal courts in
this circuid must adjusi
damage awards to accouni
for inflation by using the “be-
low-markel discount rate
method,” which the en bant
court describes as fallows;

“In ther belew-market discount method,
the factfinder does not attempt ta pre-
dict the wage Increases the particular
plaintifl would have received as a result
al price inflation. Instead, the trier of
fact estimates the wage increases the
plaintiiil would have received each year
as a result of all factors other than in.

Hation, The resulting income stream Is
discounted by a belewemarkel discount
rate, This discount rate represents the
estimated market interest rate, adjusted
far the elfect of any income tax, and
then offset by the esimated rate of
general future price inflation 2

No case comes very close, but Culver
il comes closest 1o giving lawyers a black-
letter rule under this theory:

“We hold that factfinders in this Cir-
cul must adjust damage awards to ac-
count for inflation according 1o the
helow-market discount rate method,
The parties may, if they wish, stipulate
the below-market discount rate, as they
may stipulate any other disputed issue,
il they are unable 10 do so, they may
introduce exper opinion concerning
the appropriate rate, Other evidence
about the effect of price inflation is in-
admissible, Evidence about the likeli-
hood that the eamings of an injured
warker would inerease due to personal
medl, increased experience and other
individual and socletal factors con-
Hnue, of course, ta be admissible. We
recognize that the supreme coun
declined in Pleifer ta select a single
method of accounting for inflation. We
are confronted, however, with the need
to adapt that opinion to jury trials, \We
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also think itdesirable to alford hligants
and the courts the oppartunity to deter-
mane the aclual operabion of this less
complex method in order thal its el-
ficacy for national use can be de-
termined,

"As wir huwe poted, the discount rate
may he affected by the factfinder's as-
sumption about the type of Investment
the plantiif will choose, jor long-term
investments usually vield higher nom-
inal interest rate returmns than shon-term
investments af the same quality, The
supreme courl having said in Pleifor
that it perceives "no Intrinsic reason 1o
prefer one assumption over the other
we mandate neither. However, the fact-
finder should not consicler the plain-
tht's possible need for emergency funds
as o factor in tavor of shortterm in.
vestments; the injured wage-earner
should have no grester nght 1o a
esaurce against fulure emergencies
than he would have had il he had con.
tinued to work,

“In judgedried cases, a trial court
adopting a pre-tax dlscount rate be-
tween 1 oand 3 percent will not be
reversed if it explains the reasons for its
choice. Thic guideline, however, goes
only 1o the easonableness of the cor-
relation between the pre-tax markel
rate of interest and the inflation rate. As
discussed above, this predax discount
rale must then be adjusted for tax el
fects, |f supported by appropriate expen
opinlon, the trial juddpe might make no
dhscount or even adopt a negative rate
not o exceed 1.5 percent belore adjust-
g tor tax etects. o jury inals, the jury
should be instructed in the usual fash-
on concerming the weight to be given
expert opinion evidence. The jury may
then be permitted to return a single.
figure award for damages or it may be
recpdired 1o answer interrogatories st
INK, 4Mong other items, the amount of
loss of future earnings for each year for
which it makes an award, and the dis-
count rate it chooses 10 apply, The
court will then be abile 1o compute the
total award or o reguine the parties o
complete the arithmetic A"

That is not, of course, much of a black-
letter rule for an Alabama circuil court
jury, or a lederal jury either, for that mat-
ter. It shows how complex the issue gets
with expert testimany.

b. State court: horns of the
dilemma On federal law
guestions the Alabama Ap-
pellate Courts have repeated-
ly said that Alabama courts
are not bound by Filth or
Eleventh Circuit precedent,
but only by the decisions ol
the United States Supreme
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Court clearly a correct rule,
Thus, an Alabama Circuil
Court, even in an FE.LA, or
Jones Act case, 1s nob re-
quired to follow Culver, and
may hear testimony on all
three methods allowed by the
LS, Supreme Court in ] & £,
which may produce differing
results—some more [nvorable
to plaintiff (usually the below-
market method), others to the
defendant, The choice Is
open.

Conclusion

The oldtimer says, “If it ain't broke don't
fix it” Routine tort litigation in the cir
cull courts of Alabama should not be un-
wittingly turned into an expensive, bor-
ing and lengthy “graduate seminar in
economics” of the sort routinely aired in
federal law personal injury cases, The
current method in use in the circuit
courts works well in practice and is not
expensive, Please do not ask the supreme
court to require the use of economists,
If you do, you will really be sorry in
routing cases, )
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ated from Vanderbilt University and the
University of Alabama School of Law. He
serves an the Alabama Supreme Court
Advisory Committee on the Civil Rules
and is a member of the American Law
Institute,
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The Cry of the Wild

it's what you hear when your paralegals
can't seem to get through all the dictation
or organize your documents. And it's what
you do as an attorney when time spent
preparing for a case is never enough.

If the cry of the wild is familiar around your
office, then you need CaseHawk," a
software program designed to organize all
documents and depositions into concise
summaries by key topics and in chrono-
logical order. With CaseHawk '™ all trial
facts can be processed by your paralegal
or secretary quickly. CaseHawk ' features
a simple menu-driven program rather than
a complicated command-driven program. It
maximizes paralegal revenue and reduces
your dictation workload.

Don't struggle from sunrise to sunset in a
jungle of paperwork. Spend your time on
case stralegy by taming the cry of the wild.
CaseHawk'" — software designed specifically
for attorneys for only $495°

Cail or write today to place your order.

Visa and MasterCard accapted.
Thirty-clay money back guaraniae, lasa a 525 resiocking loo

DataHawlk

CORPORATION

PO BUX Bi0858-MUBILE, AL 3B6ERB9-I20%)34a42-8418

Free brochure available.

MS.2085 ia & trademnark of MicroSol Corp, |1BM amd Bl alh

i prung charge gnd fne Facomimanded mimen fanwnm
PC-DOS 20 aro registerad lrarka marks ol Inlermabonal mtpitements (BM o olhar compalinhi 5120 marnaiy fard sk
Bumnans Machines Corp MED WS D05 o BC-DOS 20 o e
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cle opportunities

14-21

EMPLOYMENT LAW BRIEFING
The Lodge at Vail, Vail

Mational Employment Law Institute
Credits: 36,3 Cost: $895
(415) 924-3844

1 6 monday

LEGAL MALPRACTICE: THE ALABAMA
STORY

Von Braun Civic Center, Huntsville

Alabama State Bar

Credits: 2.0 Cost: none

(205) 269-1515

LEGAL MALPRACTICE: THE ALABAMA
STORY

Haliday Inn, Sheffield

Alabama State Bar

Credits; 2.0 Cosl; none

(205) 269-1515

1 7 tuesday

LEGAL MALPRACTICE: THE ALABAMA
STORY

Holiday Inn Attalla at 1-59, Gadsden

Alabama State Bar

Credits: 2.0 Cosl: nane

(205) 2691515

LEGAL MALPRACTICE: THE ALABAMA
STORY

Carriage House Inn, Anniston

Alabama State Bar

Credits; 2.0 Cost: nane

(205) 2691515

Q0

1 8 wednesday

LEGAL MALPRACTICE: THE ALABAMA
STORY

Birmingham-Jeffersor Civic Center,
Birmingham

Alabama State Bar

Credits: 2.0 Cost: none

(205) 269-1515

LEGAL MALPRACTICE: THE ALABAMA
STORY

Sheraton Capstone, Tuscalonsa

Alabama Slate Bar

Credits; 2.0 Cost: none

(205) 269-1515

19 thursday

COMMERCIAL REAL ESTATE
FINANCING

Law Center, Tuscaloosa

Alabama Bar Institute for CLE

Credits: 4.6 (satellite)

(205) 348-6230

LEGAL MALPRACTICE: THE ALABAMA
STORY

Civic Center, Montgomery

Alabama State Bar

Credits: 2.0 Cost: none

{205) 269-1515

LEGAL MALPRACTICE; THE ALABAMA
STORY

Sheraton, Dothan

Alabama State Bar

Credits: 2.0 Cost: nane

(205) 269-1515

19-20

TITLE INSURANCE

Ambassador West Hotel, Chicago
Practising Law Institute

Credits: 144 Cost: $325
{212) 765-5700

() friday

LEGAL MALPRACTICE: THE ALABAMA
STORY

Riverview Plaza, Mabile

Alabama State Bar

Credits: 2.0 Cost: none

(205) 269-1515

20-21

BRIDGE THE GAP

Birmingham-jelferson Civic Center,
Birmingham

Alabama Bar Institute for CLE

Credits: 12.3

(2005) 348-6230

22-25

REPRESENTING STATE & LOCAL
GOVERNMENTS

The Antlers Hotel, Colorado Springs

National College of District Attorneys

Cost: $3135

(713) 7491571

2 7 friday

(B8]

Birmingham

Cumberland lnstitute for CLE
Credits: 6.0 Cost: $85
{205) B70-2865
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3 friday

BANKING LAW

Wynfrey Hotel, Birmingham
Alabama Bar Institute Ilf')r CLE
Credits: 6.3 Cost: $85
(205) 348-6230

3-4

SCHOOL LAW

Hyatt on Union Square, San Franclsco
National School Boards Association
Credits: 14.5 Cost: $325

{708) 8368-6712

PREPARING & TRYING THE MOTOR
VEHICLE COLLISION CASE

Waestin Crown Center, Kansas Cily

Assaciation of Trial Lawyers of America

Credits; 126 Cost: $240

(B00) 424-2725

5-9

PROSECUTION OF VIOLENT CRIME
The Antlers Hotel, Colorado Springs
National College of District Attorneys
Cost: $415

(713) 7491571

6-/

REAL ESTATE DEVELOPMENT & CON-

STRUCTION FINANCING
The Mark Hopkins, San Francisco
Practising Law Institute
Credits: 13,2 Cost: $425
(212) 765-5700

L
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9 thursday

CHOICE OF BUSINESS ENTITY AFTER
TAX REFORM ACT

Law Center, Tuscaloosa

Alabama Bar Institute for CLE

Credits; 4.6 {satellite)

(205) 348-6230

9-11

BUSINESS REORGANIZATIONS
UNDER THE BANKRUPTCY CODE

Marriott, San Antonio

American Law Institute-American Bar
Assaciation

Credits: 18.3 Cost: $375

(215} 243-1600

9-12

CRITICAL LEGAL ISSUES IN HEALTH
CARE DELIVERY

Callcmur Gardens, Pine Mountain

Cumberland Institute for CLE

Credits: 135
(205} B70-2B65

10-11

ADVANCED FAMILY LAWY
Gulf State Park, Gull Shores
Alabama Bar Institute for CLF
(205) 348-6230

1 7 friday

SOUTHEASTERN TRIAL INSTITUTE
Wynfrey Hotel, Birmingham
Alabama Bar Institute for CLE
Credits; 6.0

{205) 348-6230

23 thursday

EMPLOYMENT AT WILL

Law Center, Tuscaloosa
Alabama Bar Institute for CLE
Credits: 4.6 (satellite)
(205) 348-6230

23-25

CORPORATE LAW INSTITUTE
Crand Hotel, Point Clear
Alabama Bar Institute for CLE
Credits; 12.9

(205) 348-6230

UNIFORM COMMERCIAL CODE
Hyatt Regency, Chicago

Uniform Commercial Code Institute
Credits: 18.3 Cost; $585

(717) 249-6831

24 friday

LITIGATION

Birmingham

Cumberland Institute for CLE
Credits: 6,0

(205) 870-2865

24-25

BANKRUPTCY
Birmingham

National Business Institute
Credits: 12,0 Cost: $196

{715) B35-8525

30 thursday

PENSIONS AND TRA ‘66
Law Center, Tuscaloosa
Alabama Bar Institute for CLE
Credits: 4.6 {satellite)
(205) 348-6230

=]
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cle opportunities

30-1

TITLE INSURANCE

Holiday Inn Union Square, San
Francisco

Practising Law [nskitute

Credits: 144 Cost: $325

(212) 765-5700

1 friday

ADVANCED REAL PROPERTY LAW

Birmingham-lefiesaon Civie Center,
Birmingham

Alabama Bar Institute for CLE

Credits: 7.3

(205) 348-6230

3-7

TRIAL ADVOCACY

The Monteleone Hotel, New Orleans
National College of District Attorneys
Cast: $415

(713) 749-1571

=]
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[
4-8

LABOR LAW & LABOR ARBITRATION
Hilton Inn, Dallas

Southwestern Legal Foundation

{214) 690-2377

7-17

TRIAL ADVOCACY

Liniv. of North Carolina School of Law,
Chapel Hill

National Institute for Trial Advocacy

Credits: 750 Cost: $1,350

{612) b44-0323

7-8

WILLS AND PROBATE
Westin, Dallas

Southwestern Legal Foundation
(214) 690-2377

8 friday

OIL, GAS AND MINERAL LAW
Law Center, Tuscaloosa
Alabama Bar Institute for CLE
Credits: 6,2

(205) 348-6230

8-9

TRIAL ADVOCACY

Ann Arbaor

Institte 1or Continuing Legal Education
in Michigan

Credits: 12,7

{313) 764-0533

13-15

WORKER'S COMPENSATION

Mobile

Alabama Department of Industrial
Relations

Credits; 109

(205) 261-2868

15-16

YOUNG LAWYERS' ANNUAL
SEMINAR ON THE GLILF

Sandestin, Destin

Alabama Bar Institute for CLE

(205) 348-6230

21 thursday

LEGAL MALPRACTICE

Law Center, Tuscaloosa
Alabama Bar Institute for CLE
Credits: 4.6 {satellite)
{205) 348-6230

21-23

NEGOTIATIONS

Northwestern Univ. Schoal of Law,
Chicago

National Institute for Trial Advocacy

Credits: 17.0 Cost: $650

(612) 644-03213

29 friday

TECHNOLOGY IN THE LAW OFFICE:
COMPUTERS AND BEYOND

Civie Center, Birmingham

Alabama Bar Institute for CLE

(205) 348-6210
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Amendments To Code Of Professional Responsibility
—Supreme Court Invites Comments—

The Alabama Supreme Court has
before it for consideration proposed
amentdments to Canon 2 of the Cade of
Professional Responsibility of the Ala.
bhama State Bar The proposed amend-
ments are as follows:

1. The foliowing "Temporary DR 2-112"
is added 10 Canon 2;

“Temporary DR 2112 Advertising aof
Certification

ta) A lawyer shall not advertise that
he has been certified by any cer-
tilying omanization, unless the
certifying arganization has been
approved lor advertising ol certi-
fication by the procedures set fonh
helow,

iy Approval of certifying organiza-
tions shall be granted only upon
a finding that the advertising by a
lawyer ol a certification by the
cortifying organization will pro-
vide meaningtul information that
is not fatse, misleading, or decep
tive, for use of the public in select-
ing or retaining a liwyer,

{€) The procedure for approval of a
cerfifying organization shall be as
iollows:

(i} Applcation for appreval of a
certitying organization shall
be made to the General
Coursel of the Alabama State
Bar pursuant to such proce-
dures as the General Counsel
may from tmis to time estab-
lish in writing, The applica-
tion shall be accompanied by
a reasnnable application fee
to be set by the General
Coumsel. Such procedures
and fees shall not be effective
untl approved by the Disci-
plinary Commissian

tHit

{iv}

(¥}

{vi)

d Wrtten repor approving or
disapproving the certifying
arganization,

Lipan approval by the Gener-
al Counsel ot the cenifying
organization, the General
Counsel shall give notice ol
the approwval

I the General Counsel disap-
proved of the ceritying or-
ganization, then the appli-
cant may within sixty (60}
clays of the date of the Gener-
al Counsel’s report appeal the
disapproval to the Disciplin-
ary Board of the Alabama
State Bar, which shall assign
the appeal 10 a panel of the
Board for a hearing. The
hearing shall be conducted
in a proceeding de novo,
with the Burden of proof on
the applicant. All costs of the
appeal proceeding shall be
taxed to the applicant

The applicant or the General
Counsel may appeal the or-
der of the panel of the
Dhsciplinary  Board 1o the
Supreme Court ol Alabanta
pursiant to the Alabama
Rules of Appellate Procedure
and Rule 8tci of the Rules of
Discipliniry Enforcement.
The approval of a centifying
organization shall be effective
lor fivee years from The date of
the approval; provided, how-
ever,  thal, for reasonable
cause, the General Counsel
may withdraw in a written
repart the approval of a cer

tifying organization, which
withelrawal mav be appealed
1o the Disciplinary  Board
under the same procedures
as if an application were dis-
appraved Iy the General
Counsel, The burden ol proof
shatll remain on the cenifying
organizaben”

2. The present Temporary DR 2-101 is

amended (by the additon of "{0)")
read as 1ollows:

“Temporary DR 2101 Communications
Concermng 3 Lawyers Services

A Lawyer shall not make or cause 1o
b made a false or misleading com-
munication about the lwwyer or the
lawyer's services, A communicatlion is
lalse or misleading If it

(A) cantains a material misreprosen-
tation of lact or faw, o omits a facl
necessary to make the statement con-
sidered as g whaole not materially
misleading;

(B} is hikely to create an unjustified
expectation about results the lawyer
can achieve, or states or implies that the
lawyer can achieve results by means
that violate the rules of pratessional
conduct or ather law;

(C) campares the quallty of the faw-
yer's services with the quality of other
lawwyrrrs” services, except & provided in
Temporary DR 2-104; or

() communicates the cenmification of
the Liwyer by a centifying organization
excep gy provided in Temparary DR
212l
IT IS FURTHER ORDERED that these
amendments be elfective June |, 1987

1o

(i} The Ceneral Counsel shall
make such investigation,
farmal ar Infarmat. a« he shall
deem necessary or desirable,
Upon conclusion of his in-
vestigation, he shall prepare

The Alabama Lawyer

The courl invites comments from interested parties. Such comments should
be addressed to the Clerk of the Supreme Court, P.0. Box 157, Monlgomery,
Alabama 36101, Such comments should be received by the clerk no later than
April 1, 1987,
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Lawyers as Executors and Trustees: Snakes and Ladders

by Edgar C. Gentle, Il

It has been traditional for many lawyers
and firms 1o engage in estate plnning
as a “loss leader” hoping 1o recoup their
tee tor drafting a client’s will when the
estate s liled, However, as shopping for
a probate lawyer becomes popular, this
practice may no longer make economic
sense. An attorney therefore may be
tempted 1o maintain the profitability of
his or her trust and estate practice by
naming himself or another membar of
the firm as executor or trustee, Follow-
ing this course may be unwise, however,
due 1o the many potential ethical, mal-
practice and economic pitfalls that may
be encountered,

Ethically, there apparently is nothing
Improper per se in a liwyer's serving as
the Tiduciary representative for an estate
or trust. See, jor example, 7 A.B.A Real
Property, Probate and  Trust  Journal
(1972), al 747748, Possible disciplinary
problems arise from the means by which
an attorney obtains the dappointment as
estate liduciary. In planning an estate, a
lawyer must be careful not to suggest or
insinuate to the testator that the lawyer
should be appointed in a fiduciary ca-
pacity, lest he be found to have violated
Alabama State Bar Code of Professional
Responsibility Canon 5, requining him to
exercise independent professional jurlg
ment on his client’s behalf and Disciplin-
ary Rule 2-103, providing that he shall not
recommend his employment 1o a non-

lawyer who has not sought it. 57 A.L.R,
3d 703; State v. Guibenkian, 196 NW.2d
733 (Wis. 1972); and Disciplinary Board
V. Amundson, 297 NW. 2d 433 (N.D.
1980)

Mareover, it an altorney routinely is
named a fiduciary in wills that he drafts,
the appearance of solicitation will arise,
which may be subfect to discipline in
and of itsell. State v. Culbenkian, supra
Even being named a fiduciary in one will
may prevent the will's admission to pro-
bate due to the presumption of undue in-
Huence if the will scrivener is named fi-
duciary with broad powers over estate as-
sets, Zeigler v. Coffin, 218 Ala. 586, 123
S0, 22 (1929)

Finally, even il the testator, unsolicited
and without undue influence, asks the
lawyer 1o serve In such a Capacity, ac-
cepting the engagement without disclos-
ing the resulting pitfalls for the estate may
traduce Disciplinary Rule 5101(A), which
forbids a lawyer, without consent and
atter full disclosure, from representing a
client in a matter in which their interests
conflict, Financial and Fstate Planning
Ideas and Trends in Summary, April 10,
1986

Additional ethical considerations, as
well as malpractice problems, arise when
the lawyer actually serves as fiduciary of
the estate or trust, Even if he lacks spoci-
fied expertise as an investor, the lawyer
may be held to a professional standard
of care in managing an eslale's assers

Edgar C. Gentle, 11, is a native of Birm.
ingham, He graduated, summa cum

laude, from Auburn University in 1975
and received his master's, summa cum
laude, from the University of Miami in
1977, From Oxtord University, where he
was a Rhodes Scholar, he received an
Honours B.A.. Jurisprudence, in 1979,
and from the University of Alabama
School of Law, his |.D. in 198! He is a
partner with the Birmingham firm of
Schoel, Ogle & Benton,
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comparable to that applied to a bank or
trust company. Trusts and Estates, Jan,
1984, at 12 The Alabama “prudent
man” rule with respect 1o estate asset
management is discussed n Birmingham
frust Nattonal Bank v. Henley, 371 So.2d
881 (Ala, 1979); and First Alabama Bank
of Huntsville, N A, v. Spragins, 475 So.2d
512 (1985),

As estate liduciary, the lawyer may be
tempted 10 appoint himself or another
member of his firm as the attorney for the
estate. In so “wearing two hats!” the Jaw-
yer or his firm is exposed to possible dual
liability as fiduciary and estate altorney,
with conflict of interest complications,
Although the performance of an execu-
tor's or trustee’s duties may not constitute
the practice of law, serving as both fiduci-
ary and estate lawyer does, in whole or
part, exposing the lawyerfiduciary or his
firm 1o potential malpractice liability for
the consequences of all actions taken on
behall of the estate,

Another legal malpractice complica-
tion may result when one bvwyer in a firm
represents a Corporation in its securities
maltters and another laveyer in the firm
Is managing the same securities for an
estate. Each consideration should be
weighed before accepting an appoint-
ment as estate liduciary and in choosing
the estate’s attorney,

Amaong the economic complications 1o
be expected from serving as estate
fiduciary are decreasing referrals from
banks and trust companies, which tradi-
tionally are an estale planning lawyer's
hest source ol business. A lawyer, there-
tore, may conclude that it is as imprucfent
for him to act as a professional executor
or trustee as it is for a bank or trust com-
pany to draft wills or trusts to provide
complete financial and estate planning
ServIces

If he serves as hoth executor and attor-
ney for an estate, the allorney may expect
to have his tolal estate adm nistration fee
disputed by the will beneficiaries, He
wolld be hard put 1o jusily receiving
both the maximum percentage fee al-
lowed executors under Code of Alabama
1975, § 43-2-68), and payment for all of
the time devoted to the estate under the
Ruise of an attorneys’ fee, although this
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is apparently the practice in New York.
7 AB.A Real Praperty, Probate and Trust
fournal (1972), al 764 The prospect ai
laving a will beneficiary disgruntled with
he lawyer-liduciary’s 1otal fee may pre-
clude a final settlement of the estate |y
consent. Cade of Alabama 1975, &4
43-2-502 and 43-2-682 In petitioning
for a fee as lawyer-fiduciary at the final
settlement hearing or in negotiating the
lee with the will beneficiaries In an al-
tempt to settle the estate by consent, con-
tlict may be minimized by requesting on-
ly a reasonable averall fee for the total
services rendered ta the estate, Such a
fee should take into account the time ex.
pended in providing the services and the
facl thal malpractice liability increases
with the size of the estate, 10 A.B.A Real
Property, Probate and  Trust  Journal
(1975), at 262

Note, however, that in Clark v. Knox,
70 Ala. 607, at 617 (1881), the Supreme
Court of Alabama held that a lawyerfidu
clary's legal fee for professional services
rendered to an estate should not be
based on “the usual professional charges
for such service, bul a compensation
fixed and determined by the inquiry,
whal Is tair and reasonable in view of all
the circumstancas of the estate”

O caurse, this fee dispute pitfall may
be avoided i1 the attorney discloses to the
testator appointing him executor what
his total fee as executor and allorney
could be and that he {the testator) has a
right to bargain with the attorney con-
cerning the level of the fee and if the re-
sult of the bargain is recorded in the will
itsell, Based on the foregoing considera-
tions, serving as estate fiduciary 1o make
an estate practice profitable may not be
waorth the gamble, The simple alternative
s to L||.u|:(- an economic rate for estale
planning services, However, if the client,
unsolicited, engages the estate planning
attorney to be the estate fiduciary, and
the attorney agrees to the appointment
despite the risks, the following proced-
ures are recommended to minimize the
adverse consequences of receiving and
carrying cut the appointment,

(1) Prepare a standard fiduciary
engagement letter, 1o be signed by the
testator at the will closing, reciting that
(a) the testator requested that the lawyer
serve as Hduciary without the suggestion,
influence or inducement of the lawyer;
{b) the lawyer explained the potential

The Alabama Lawyer

prablems for the estate resulting from
such an appointment (which the letter
should describe in detail) and the testator
requested that the lawyer serve as fidu-
clary nonetheless; () the lawyer de-
scribed the wtal fees which he may
receive as executor or trustee (and also
as estate attorney il the attomey will serve
in such a dual capacity) and explained
to the testator that he may bargain with
the lawyer concerning the total amount
of the fee; and {(d) the lawyer and the
testator agreed to a fee set forth in the
letter or the will.

(2) In memorializing the fee agree-
ment in the fiduciary engagement letter
{in which case the letter would be incor-
porated In the will by reference) or the
will, the terms of compensation should
nat be In fixed monetary amounts, hut
sell-adjusting for inflation, in order 1o
avoid negotiating a second fee agreement
with the will beneficiaries, For example,
a reasonable fee agreement may be
based on the lawyers receipt of the lesser
of a lee equal to a cerlain percentage of
the fair market value of the probate estate
al death or a fee based on the lawyer's

standard hourly rate charged for provid.
ing legal services during the time covered
by the administration of the estate.

(3) The will should name a contingent
fiduciary to serve if the attorney is un-
willing or unable to do so. Upon the tes-
tator's death, and prior to probating the
will, the attorney should share the estate
engagement letter with all will benefi-
ctaries, and have them confirm In writing
that they consent to his serving as fiduci-
ary under the terms in the letter {and as
attorney tor the estate, if he intends to do
so), If, however, this consent is not obe-
tained, the attorney then will be apprised
of patential exposure and may wish to
subimit a letter of iduciary resignation 1o
the contingent liduciary, who then would
probate the will and serve as its execulor
or manage the testamentary trust, as the
case may be,

(4) Serving as both fiduciary and law-
yer for the estate should not be prac-
ticed absent consent following complete
disclosure to the testator the will bepe-
ficlaries and all members of the attorney’s
firm, and a careful consideration of the
resulting risks and benefits, [ ]

“It’'s One Of The Best
Pieces Of Evidence You Can
Use If There’'s A Contest’’*

If There Is Any Doubt,
If Backup Support Is Called For,
Armor-Plate Your Client.

Contact David Ramsey

Videcom Productions
Professional Video Taping
P.O. Box 2268 * Montgomery, AL
(205) 265-7843

* Carl Sloan, Attorney * Penzer & Sloan—NYC




Consultant’s Corner

The following is a review of and com-
mentary on an office automation issue
with current importance to the legal
community, prepared by the office auto-
mation consultant to the state bar, Paul
HU-"”.\"-.‘"L whose views are nol necessar-
ity those of the state bar,

This is the second article in our Con-
sultart’s Corner series, We would like 1o
hear from you, both in critique of the ar
ticle written and suggesting topics for fu-
ture articles,

Copier charges

All firms, large and small, metropali-
tan, subutban and rural, are facing in-
creased pressure on profit margins, Cou-
ple this with the hardening ol client
resistance 1o rate increases, and one has
all the elements of a dilemma—almaosl.
There are opponunities for increased
profitability without rate squabbles with
clients, These opportunities are found
below the dotted line {on the bill} and
generally are grouped in two categories:
reimbursable expense such as postage,
telephony, travel, copying, etc. and value-
added services such as legal research,
technical support, etc.

Capturing copier charges is a piece of
cake, right? You simply put a sign-up
sheet somewhere in the vicinity of the
copier, then sit back and watch those
charge lickets multiply, Wrong, Qur ex-
perience ts that many firms are missing
up to 90 percent of chargeable copies
and do nat know it, Worse, they fail 1o
appreciate jusl how much money is in-
volved. Twenty-cent charges do not add
up 1o a row of beans, right? Wrong again,
They can add up to more than $100 per
lawyer, per month, all of which falls to
the bottom line. Further, clients are more
understanding of [at least less unsympa-
thetic toward) reimbursable expenses,
Alter all, they travel and mail and copy.

Conduct a self-audit of your perform-
ance in this area. Determine the month-
ly volume an your main copier {(which
should be dedicated 10 client copying).
This can be done either by noting the
manthly meter reading or asking your
copier vendor to Tumish your recent
volume history. Take 85 percent of that
volume tigure, allowing 15 percent for
throw-aways and internal coptes, Extend
that figure by 20 cents, and call it poten-
tial Income. Take 67 percent of that figure
and call It realizable income, stipulating
that 33 percent of the potential charges
may be wrillen off for various reasons,
Compare realizable income to charges
tor the matching pericd, whether billed
oF not.

If the data is a bit difficult to extract
from your hilling system, have your book.
keeper maintain a separate manual tally
for a period or review @ month's invoices,
Il your actual charges approach 50 per-
cent of realizable income for a matching
period, congratulations, You may want to
tighten up a hit, but nothing drastic 15 in
order. On the other hand, if you find
yourself at 33 percent, or 10 percent, for
example, you ought to consider decisive
action, Untl recently the only remedy
has been “raising the level of awareness,”
a notssa-sublle way of saying “screaming
and shouting” This ha< only a transient
effect and still relies on remembering Lo
record client data.

Now, however, there is an autlomation
solution to this problem, at least in some
circumstances. Several specially vendors
(Equitrac, Computrac, Infortext) have
developed devices that attach 1o mosi
copiers. They require the input of a client
and matter number as a condition for
starling the copier and then print the
client/matter numbers, and associated
coples, as input 1o the billing system,

fornstein

Such devices vary In simplicity (and
price) from merely capturing the data te
vahdating it as well, The costs run from
$3,000—=10,000 and can pay for them-
selves in less than a year, One gets con-
tral of the process without reliance an
"remembering” The copier simply will
not start without a client and matter num-
her. Internal copies are enabled by set-
ting up a dummy client number for the
firm, An added benefit is a monthly “bill”
for internal copying; that might be in-
teresting in itself,

The major legal-specilic vendors are of-
lering an added twist. For firms whose
billing software program is mini-Compu-
ter based, they offer corwersion software
to interface the control devices 0 the
mini-=computers directly, automatically
calculating and posting to the proper
client account. Such interface software
is priced from $2,000-6,000, depending
on vendor, Note thal inlerface sollware
of this type currently s not offered for
micro-computer-based billing products,

In summary: 1 you have not conducted
a recent aucit of Copy cost recovery
charges, it is very likely you are lasing
money that can make a noticeable im-
pact on your bottom line, Automated sol-
ulions are available 1o plug this leak.
They can vary from a relatively simple
{and inexpensivel stand-alone control
device 1o integrated (more expensive)
Lysiems, |
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THOSE WHO
AREN’T
COMPETITIVE
END UP HERE.

Iv's a fact of life, off the field as
well as on. The players who are strong
and skillful; those who assemble the best
team reach their goal. The others watch
from the sideline.

Our goal is to provide you with the
very best professional liability insurance
coverage, And we have the team to beat.

The Alabama State Bar. Your associa-
tion, solely dedicated to serving Alabama
attorneys. In touch with your needs.

Kirke-Van Orsdel Insurance Ser-
vices. The nation’s largest administrator of
bar-sponsored hability insurance programs.
Experienced. Responsive. A company built
on exceptional customer service.

The Home Insurance Company.
Underwriter of more professional liabil-
ity insurance plans than any other.
Renowned as the nation’s premier liability
insurance carrier,

Together, we've designed the LPL
plan you've been waiting for. One of the
broadest policies in the United States.
Competitively priced. With the most
responsive customer services anywhere.

You be the judge. Just call Kirke-Van
Orsdel Insurance Services toll-free, 1-800-
441-1344 to find out more about the Ala-
bama State Bar's new Lawvyers Professional
Liability Plan. You'll discover that we didn't
just come to play.

We came to win,

Kirke-Van Orsdel Insurance Services, Inc.
777 Third Street | Des Moines, lowa SB00
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Review

Consumer Law: Sales Practices and Credit Regulation
bw Howard J. Alperin and Roland F. Chase, West Publishing Co., St Paul, MN, 521 Pages

Reviewed by Greg Ward

For the average practitioner, it is a day
long-cdreaded when a client comes in,
sits in the side chair and begins to discuss
a problem which the attorney quickly
analyzes as one involving one of the
many areas generally grouped as con-
sumer law. Consumer law is lar-ranging,
and includes general contract law, laws
peculiar to each state and a multitude of
relatively new lederal laws, It encom-
passes all law regulating consumer trans-
actions, including loans, advertising,
credit sales and some leases, and is a
unique mold of our oldest and newes
concepts, Thus, consumer law gives rise
o a greal deal of confusion,

One of the more experienced mem-
bers of my bar recently was discussing
consumer law and stated that an attorney
just out of law school has an advantage
over an elder counterpart because the
veunger altormey is freshly versed in the
lield. A younger member of the bar re-
cently confided in me that because of
their experience, he felt that older attor-
neys have a big advantage in consumer
law problems,

Since neither our more experienced
brethren nor new admiltees consider
themselves to have any special advan-
tage, how can one be gained?

Books such as Howard I, Alperin and
Roland F. Chase's two-vtlume set, Con-
sumer Law: Sales Practices and Credit
Regulation, certainly help, The authors’
goal 18 to draw reasonable boundaries
around the subject of consumer law and
then analyze and explain it

The authors begin with a 50-page dis-
cussion ol basic contract law, much the
same as found in @ hornbook. They then
move into issues involving media adver-
tising, discussing issues surrounding de-
ceptive advenrtising, puffing, the old bait-
and-switch and the use of endomsemenits
and testimonials, (the Good Housekeep-
ing Seal of Approval, etc.).

What happens when a seller advertises
"pasy credit terms” and the credit or
repayment lerms are dnylhmg but easy?
The authors give a short {one-page) dis-
cussion on this, Then comes a uselul sec-
tion concerning remedies for unlawiul
advertising, such as action by the Federal
Trade Commission (investigations, in-
junctions). Ever wonder how 1o find oul
if a statement made in an advertisement
was trued Under an FTC resolution the
acvertiser is required to file a report sub-
stanttating all claims made in the ad, and
the report must be open to the public,

Perhaps the scariest and least under-
stood area of consumer law involves the
federal Truth-in-Lending Act. The authors
consider it so important that they devole
the major portion of the book-—chapters
seven through 12—to it,

As appendices, Regulation Z is in-
cluded, the most well-known section of
the Code of Federal Regulations de-
signed to implement the Act, and Regu-
lation M, the new section ol the Code ol
Federal Regulations dealing with con-
sumer leases, This makes lor easier refer-
ence, especially in locales where there
is no Code of Federal Regulations near-
by (the better part of Alabama).

There are chapters dealing with the of-
fect the Act and regulations have on ad-
vertising, credit carcds, billing errors and
consumer leases, How to enforce truth-
in-lending provisions has a chapter, in-
cluging how to ask for and receive at-
torney's fees.

The book closes with chapters an
credit reports, credit insarance, third par-
ty insurance and debt collection, The
chapter on debt collection is especially
uselul for the attorney who collects debts
for clients, has to take action to collect
his own accounts or represents banks or
collection agencies. There is a good dis-
cussion of the Federal Fair Debt Collec-
non Practices Act showing who is Cov-

ered by the Act, damages under the Act
and defenses to the Act,

Consumer Law i a handy set 1o have
around the office. It is concise enough
s0 that it does not take up a lot of shel
space, yet complete enough to help you
give solid advice. It is a usetul ool for
a quick reference at client inquiries, and
is indispensable for attornevs needing to
give advice on short notice,

Alperin and Chase make an excellent
stab at drawing acceptable boundaries
araund the field on consumer law, and
then explaining the field—no small task
on either score. They also do a good job
of helping the attorney, who previously
has been wary of consumer law issues,
turn it into a bread and butier part of his
or her practice,

Not all questions will be answered—
no book can do that, But it will 1ake care
of more than enough to make it worth
the cost. And it certainly will help to
“bring up o snuff’ an atlorney who
knows little about the field. |

Grog Ward received tus bachelor's
degree from Auburn University and
his faw degree from the University
of Alibama School of Lave. He is in
priviate practice in Lanett, Alabama,
and serves on the editonal board
of The Alabama Lawyer.
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Recent Decisions of the
%t_lp_licme Court of Alabama—
1¥1

Civil procedure . . .

Rule 41(b) dismissal withoul

prejudice

Ex parte: Hamilton & Riggs Agen-
oy, Inc., etc. {In Re; Boyette V. Travel-
ers Indemnity Ca, of Americal, 21
ABR 602 (September 26, 1986)—Boy-
etle filed a declaratory judgment ac-
tion against Travelers in state court,
and Travelers removed the case to fed-
eral courl, Two days later Boyelte at-
tempted 1o amend the state courl
complaint by adding Hamilton &
Riggs Agency, an Alabama corpaora-
tion. Hamilton & Riggs Agency filed
a4 motion ta dismiss the amended
complaint on the basis that it was a
nullity because the state court lost
jurisdiction when the case was re-
moved to federal cour, The state coun
judge denied the motion, and Ham-
ilton & Riggs Agency filed this peti-
tion for mandamus asking the su-
preme court to direct the trial court to
grant its motion to dismiss, Boyette
filed his answer to the petition and re-
guested that the supreme court make
the dismissal be “without prejudice””

In a case of initial impression in Ala-
bama, the supreme court stated the

The Alabama Lawyor

general rule that a dismissal 15 “with
prejudice” is explicitly made inappli-
cable to a dismissal for lack of jurfs-
diction because Rule 41(b), A.R.Civ.P,
provides that such a dismissal is nat
considered an adjudication on the
merits,

Civil Procedure.. .
the general rule in Parker v. Fies
& Sons left undisturbed by Price
v. Southern Railway Company
Elam v. Minots Central Gulf R.R.,
21 ABR 724 (Ociober 3, 1986)—
Duncan was injured in May 1983 and
one week later filed suit against the
defendant for personal injuries, Dun-
can died in July 1983, and his per-
sonal representative was substituted

Recent

Decisions

by John M. Milling, Jr.,
and David B. Byrne, |r.

and an amendment filed adding a
claim for wrongful death. Elam, the
personal representative, subsequent-
ly filed another wrongiul death claim,
and the defendant moved to dismiss
that action hased on Section 6-5-440,
Ala, Code 1975, prohibiting the
maintenance of two actions at the
same time, The court dismissed the
second action, and Elam appeals,
The issue is whether the death of a
sole plaintiff in a tort action for per
sonal injury extinguishes that action
so that it cannot be amended, and
therefare any further prosecution must
be by a new and separate action for
wrongful death, The supreme court
answered the issue in the affirmative,
The original suit filed by Duncan

fohn M. Milling,
It., is a member of
the firm of Hill,
Hill, Carter, Fran-
cn, Cofe & Black in
Montgomerty. He
is a graduate of Spring Hill College
and the University of Alabama School
of Law. Milling covers the civil portion
of the decisions,

David B, Byrne, Jr,
is a graduate of the
University of Ala-
bama, where he
received both his
undergraduate and
law degrees. He s a member of the
Montgomery firm of Robison & Belser
and covers the criminal portion of the
decisions.
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was only for personal injuries, Because
there were no other parties and no other
claims, that action was extinguished
when Duncan died. Rule 15 A RCiv.]2,
does not change this result, This, how-
ever, does not mean that a persanal in-
jury action is never amendable after the
injured plaintiff dies. Clearly, if any claim
of the ariginal action survives the death
of the injured party, or if, by allernative
allegations, the original complaint assert-
ed inconsistent or mutually exclusive
claims, the original complaint is “amen-
dable”

Civil procedure . ..
Cobb v. Malone standard of re-
view after grant of new trial over-
ruled

Jawad v. Cranade, 21 ABR 626
(September 26, 1986)—Slhce Cobl v
Malone was decided in 1891, the stand-
ard for reviewing a trial court’s order
granting a new trial, on the ground that
the jury's verdict is against the great
weight and preponderance of the evi-
dence, has been that “the ruling will not
be disturbed unless the evidence plain-
ly and palpably supports the verdict”
Although that standard of review has
heen criticized over the years, it never-
theless remained the law until this case,
It had been argued that 1o allow the judg-
ment to stand, setting aside a verdict by
the jury, when tested by this standard of
review would give one person the power

to substitute his judgment for 12 people,
In other words, the constitutional right of
a tnal by jury was judicially curtailed or
diminished,

To correct this problem the supreme
court adopted Justice Jones' dissent in
Hubbard Brothers Const. Co., Inc. v. C.F.
Halstead. Specifically, the standard for
appellate review of orders granting new
trials on the ground that the vercdict is
against the great weight or preponder-
ance of the evidence is that the trial coun
will be reversed lor abuse of discretion
only if it is easily perceivable from the
record that the jury verdict is suppored
by the evidence,

Defamation . . .

court appears to adopt restate-

ment (2nd) of Torts Section 587

(1977)

Walker v. Majors 21 ABR 702 (October
3, 1986)—In a case of Initial impression
in Alabama, the court was asked 1o te-
cide whether a defamatory publication
made before the commencement of an
action in court is absolutely privileged
when made with some relation to a con-
templated count proceeding, The su-
preme court said yes,

Walker and Majors had a dispute over
a real estate commission which Walker
did not pay because he decided not 10
sell the propenty. Majors had already pro-
cured two purchasers, and when Walker
refused to sell, Majars wrote the pur-
chasers and enclosed thelr earnest mon-

[ASB 83-254]

CORRECTION

The notice in the January 1987 edition of The Alabama
Lawyer that Thomas E. Baddley, Jr., of Birmingham, had
been suspended for a period of six months, effective
November 19, 1986, based upon a felony marijuana con-
viction in Jefferson County Circuit Court, was in error.
The Disciplinary Commission ordered Baddley sus-
pended for six months, but he appealed that order, and
his suspension is automatically stayed pending deter-
mination of his appeal by the Alabama Supreme Court.
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ey check. Majors also accused Walker of
fraud and sent copies of the letiers o
Walker and Mr. Langford, who subse-
quently became Majors' attorney hand-
ling this suir.

Shortly thereafter Majors filed suit for
fraud and Walker filed this defamation
action. Majors claimed that the defama-
tory publication was absolutely privi-
leged even though made prior to am ac-
tual judicial proceeding,

Although not expressly adopting Re-
statement of Torts Section 587, the court
quoted the section at length and noted
that the trend of authority is toward
adopting the rule set therein, This rule
and the comment afford an absolute priv-
ilege for a defamatory publication prior
1o a juticial proceeding when the pub-
lication has some relation 1o a pro-
ceeding that is contemplated in good
faith and under serious conslderation.
The supreme court stated the issue of the
relevancy of the communication s a mat-
ter for the trial court's determination and
that all doubts should be resolved in
favor of a finding of relevancy,

Torts . ..

section 6-2-39 cannot revive time-

barred causes of action

Bajahia v Jim Magill Chevrolet, Inc.,
21 ABR N9 (October 31, 1986)—In
September 1983, Bajahia delivered an
automobile to Magill Chevrolet for
repairs, During October 1983, the auto-
mobhile was stolen from the lot by third
parties, Bajahia claims that during Octo-
ber 19813 he called the defendant to in-
quire about the car and was told the car
was not quite ready, when in fact the car
had already been stolen, Bajahia claims
the defendant was therefore guilty of
fraud.

Bajahia admits that he knew the car
had in fact been stolen by October 31,
1983, but did not file suit until September
19, 1985, The delendant moved for a
summary judgment based on Section
(-2-39, Ala. Code 1975, as {t existed in
October 1983, The courl granted the
defendant’s motion, and Bajahia
appealed

Therefore, the issue on appeal was
whether the present twoyear statute of
hmitations, Section 6-2-39, offective
January 9, 1985, is applicable to a cause
ol action which had become time-barred
prior to January 9, 1985, The supreme
court said no.
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Relying on Twson v Johns-Manville
Sales Corporation, the court stated thal
while the power of the legislature exists
to alter or amend, nevertheless, il can-
not be used to revive a cause of action
already barred. Bajahia’s cause of action
was completely barred as to the fraud
claim an October 31, 1984, bhefore the
new two-year stitute became efiective,

Recent Decisions of the Supreme
Court of Alabama—Criminal

District attorney’s non-statutory
grant of immunity—a basis for com-
pelled grand jury testimony?

State v. Roberts, 21 ABR 886 (Octaher
3, 1986)—In Roberts, the supreme courl
granted cert to determine the validity of
d purported grant of immunity from pros.
eculion signed by the district attarney, an
assistant attorney general and the fore-
man of the grand jury as it bears on the
question of whether Roberts could be
compelled to testily before 1he grand
jury, The supreme court said no, but that
non-statutory grants of immunity could
be valid in Alabama provided they fol-
lowed the guidelnes set forth in Roberts,

Roberts was an emplovee of the Ala-
bama State Docks and was subpoenaed
to testify as a witness before the Baldwin
Caonty Grand Jury regarding his know-
ledge of alleged criminal activities at the
state docks. Roberts appeared with coun-
sel and filed a motion for protective
order.

During the hearing on the maotion, the
court asked the prosecuting attorney if he
intended to grant Roberts immunity from
prosecution in return for his truthiol
testimany before the grand jury, and the
proseculing attomey said that was his in-
tent, Roberts then was called to answer
questions betore the grand jury and of-
feredl immunity, Upon advice of counsel,
Roberts refused to waive his right not 1o
testify when his answers might tend to
incriminate. The prosecutor urged that
since Roberts had been given immunity
from prosecution and still refused 1o
testily, he should be ordered by the cir-
cuit court to answer all questions posed
to him, In compliance with the state’s re-
auest, the court then ordered Roberts 1o
answer all questions or be held in con-
tenpl and in prison, The trial court’s
arder compelling Roberts' testimony was

The Alabama Lawyer

the subject of immediate petition for writ
of mandamus, State v. Roberts, 21 ABR
BHG

In August 1985, the court of criminal
appeals vacated the circuit court’s order,
The appellate court also prohibited any
interested party from compelling Roberts
to give potential iIncriminating testimony,
against his will, before any grand jury. As
a result of the court of criminal appeals’
holding, the state filed a pelition for writ
ol certiorari,

Justice Adlams, in an e:«'ellm"nn;';inin.wr
surveyed the Alabama law regarding non-
statutory grants of immunity, In Gipson
v State, 375 So0.2d 514 {Ala, 1979), the
leading case in Alabama on this issue,
the court held in a plurality opinion that
under appropriate  circumstances,
non-statutory grants of Immunity were
allowable in Alabama., The supreme
court in Roberts realfirmed the rationale
in Gipson and clearly held “that non-stat-
utary grants of immunity can be valid in
Alabama, so long as they follow the
puidelines hereinalter announced)

In arder for an iImmunity agreement to
be valid, it must be signed by the district
attorney and approved by the trial judge.

The involvement of the trial judge in the
agreement to grant immunity pledges the
public faith o the potential witness, and
turther insures that the state will nol
renege gn its promise nat o prosecote
and will proceed in good faith. In return
for this added assurance by the trial
judge, the withess not anly must testify,
but testify truthfully in response to the
prosecutor’s question, If the witness gives
false testimony, he or she will have failed
o perform his or her end of the agree-
ment, and the prosecutor will not be
hound by the agreement nol o prose-
cute,

It Is important ta point out “that this
requirement upon the witness is also a
limitation on the prosecution, because it
farbids unconditional grants of immuni-
ty
Justice Adams, having lound that the
prant of immunity in Roberts was valid,
turned to the issue of whether Roberts
could be forced to waive his privilege
against sell-incrimination under Art, |, §
6 of the Alabama Constitution, and there-
by, be forced to testify against his will,
The supreme court answered that Robers
cauld not be forced 1o testtly against his

TAX

AT EMORY

The Geaduate (LL. M) Tax Program
at Emory University School aof Law
invites applications from full-time
and part-time srudents, degree and
nonsdegree candidates alike, Classes
are scheduled ar 6 .M. amd 8 WM.
every weekday evening excepr Friday.
Repularly offered courses include

Individual Income Tax

Selecred Individunl Income Tax
Topics

farenership Taxation

Taxastion of Corparare Transactions

Taxation of Corparate
Reorganizations

Advanced Corporate Tax Problems

Advanced Business Planning

Tax Acconmring Merhiods

Tax Procedure

Tax Crimes and Denalties

Tax Controversies

Srate and Mulvistate Taxation

Deferred Compensation

Exempt Organizations and Private
Foundations

Wealth Transfer Taxation

[ncome Taxation of Estares, Truscs,
Cirantors, & Beneliciaries

Estate Planning

Selected other courses are offered on
i periadic basis, For more informa-
tion and an application, call

or wrile:

OHice of Admissions

Emaory University School of Law
Atliunta, Georgia 30322
(404)727-6801
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will betare the grand jury. Roberts never
accepted the tendered grant of immuni-
ty; rather, he chase nol to waive his right
against sell-incrimination. The supreme
coun concluded:
" We are of the opinion that this
is a choice that Roberts must be al
lowrd to make. Otherwise wer woulkd
b saying that alundamental pratection
guatanteed to him by the Alabama
Constitution could be taken away from
Roberts againsd his will, We do not
Believe that the prosecution’s interest
i L)I)t.]mlug a canvicton in this case
15 50 greal as 1o warrant suc h an intru-
sion upan Koberts' canstitutionally pre-
tected right”

Speedy Trial

Stevens v State of Alabama, 21 ABR
513 (September 19, 1986)—The supreme
courn granted cert to determine whether
the court of criminal appeals erred in de-
nying Steven's petition for writ of eror
coram nobis hased on a speedy trial,

On direct appeal, in Stevens v State,
418 So.2d 212 AlaCrApp. 1982), the
court of criminal appeals recopgnized the
four-point test set out in Barker v. Wingo,
407 LS. 514 (1972), for a determination
ol whether a defendant has been denied
his right to a speedy trial. The factors 1o
e weighed in a Barker v. Wingo analysis
include: the length of delay; defendant’s
assertion of his nght; reasons tor delay;
and prejudice to the delendant,

The court of criminal appeals focused
on the second factor, the defendant’s
responsibility to assert his rights, and
{found nothing in the record to establish
that the defendant bad requested his
speedy tnal prior o his pro se motion
filed on August 6, 1980, and granted on
August 21, 1980, However, the original
record omilted two [etters written by de-
fendant to the clerk of the circuit coun
demanding or requesting a speedy trial
ol his cases,

The supreme courl held that the two
letters requesting his speedy trial which
were included in the record for consider-
ation on his coam nobis appeal, but
missing from the record on direct appeal,
constituted a lacior requiring a material-
ly different evaluation of Barker's four-
point test, In that regard, the supreme
court noted that the only pro se activity
engaged in by the defendant during the
first three years and four months, prior
1o his arratgnment, were his efforts to ob-
tain a speedy trial, Thus, it was the inor-
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dinate length of delay of more than three
vears before any substantial movement in
the prosecutian occurred, as opposed 1o
the oneyear preparation for trial after ar
raignment and appointment of counsel,
that was crucial 10 the court’s considera-
lion of the speedy tnial issue, Ullimately,
the court held that the three-year period
prior 10 his arraignment constituted pre-
judice to the defendant as a matter of law,

The prosecutor’s comment about de-
fendant’s failure to take the stand

Ward v. State of Alabama 21 ABK 545
iSeptember 26, 1986)—Ward was indict-
ed for murder in the first degree. Al trial,
the state called two eyewitnesses to the
alleged murder, both of whom testified
that a dispute had pccured between
ward and the deceased immediately pri-
or to the shooting, One witness stated
thiat the fatal shot was fired during a strus-
gle between Ward and the deceased, The
defendant did not present any evidence
at trial; rather, lollowing the close of the
state’s evidence, he rested his case, rely-
ing on the testimony of the state’s wil-
nesses 1o prove his claim of seli-defense,

During the state’s rlfmng argument,
the prosecutor said, "Did you hear one
voice, ane voice from that witness stand,
say, ‘1 thought Donald Underwood was
going to hurt him't” The delense made
timely objection, and the court merely
instrucled the jury, "Don'l consider that
statement made in your consideration of
the case” The defendent was convicted
of second degree murder. On appeal,
Ward contended that this statement by
the prosecutor was a comment an his
failure 1o testify and that the trial coun
latled to properly cure the resulting
prejudice,

In Beecher v. State, 294 Ala, 674, 682,
320 So. 2d 727, 734 (Ala 1975), the su-
preme court held that Section 6 of the
Constitution ol Alabama 15 violated
“where there is the possibility thal a pro-
secutor's comment could be understood
by the jury as a reference 10 the failure
of the defendant o testify”

In Ex Parte Whitt, 370 So.2d 735 (Ala
1979), the Alabama Supreme Court es-
tablished the standard to be applied in
testing curative instructions in “direct
comment” cases as lolfows:

“We sugrest that al a minimum, the
tnal judge must sustain e objection,
and should then promptly and vigor-
ously give appropriate instructions to

the jury, Such instructions should in-

clude that such remarks are Improper

ant to disregard them; that stalements

of counsel ane not evidence; that under

the Law the defendant has the privilege

to testify on lis own behall ar not; thar

he cannot be compelled 1o testify

against himsell; and, that no presump-

tion of guilt ar inference of any Kind

should be drawn from bis lailure to

leshity

Applying the Whitt standard to the
facts in the Ward case, the supreme court
held that the trial judge’s instructions to
the jury did not cure the prejudice cre-
ated by the prosecutor's impraper
remark,

Robbery—violence element must oc-
cur at time of commission and/or in
immediate flight

Sapp v State, 21 ABR 5498 (September
26, 1986)—5app left Wal-Mart with a
black jacket. Approximately five or ten
minutes later, Sapp returned to the store
wearing the jacket which proved to be the
property of Wal-Mart. It was after this re-
twrn to the store that the violence oc-
curreel and the defendant escaped.

I an option authored by justice Beat-
ty, the supreme court lound that the coun
of criminal appeals incorrectly conclud-
e that those facts constituted robbery,
The court held that armed force was hot
usizl “in the course of committing” the
theft or “in immediate flight after the
commission,” but rather occurred after
thee theft itsell clearly had ceased.

Thus, to be found guilty under the Ala-
bama Roabbery Statute, § 13A-8-491, Code
of Alabama (1975), the force or threat
must have been used "in the course of
committing the thelt” which by statutory
definition, § 13A-8-40, Code of Alabama
(1975), embraces acts which oe-
curred , . . in immediate flight after the
attempl or commission,

Criminal forfeiture and condem-
nation

Motropolitan Toyota v, State ol
Alabama ex rel. Cheis N, Galanos, 21
ABR 794 (October 3, 1986)—The slate
hrought an action for condamnation and
forfeiture of an automobile under the
authority of & 20-9-93, Code of Alabama
{(1975). Pugh, a prospective purchaser of
the car, used it to transporl marijuana for
sale while he had the car on loan from
Metropolitan Toyota of Maobile,
Metropolitan intervened to challenge the
condemnation and argued that it bad no
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knowledge or notice of Pugh's intended
use of the car for sale of controlled
substances and that notice could not be
imputed to the dealership because 11
could not have discovered, by the exer-
cise of reasonable diligence, that Pugh
would use the car for that purpose,

Justice Almon conducts an exhaustive
analysis in this case between the statutes
permitting lforfeiture of vehicles used in
illegal ransportation of liquor and those
permitting forfeiture of wehicles used for
the purpose of fransponing or selling
controlled substances,

Justice Almon reasoned: “That a close
inspection of the statutes and cases, how-
ever, reveal thal the statutes are nol in
pertinent respects similar, and that the
notice imputed as a matter of law' and
reasonable diligence’ rules arise from
pravisions in the 1919 liquor law which
are hot found in the controlled
substances law!

The facts of this case do not show cir-
cumstances lHkely to arouse the suspicion
of Metropolitan's agent that Pugh was
likely to use the car to violate the con-
trolled substances law. The court noted
specilically that the salesman's poor judg-

ment in allowing Pugh to use the car for

1T days in the face of a bad credit report

does nat amount to notice of the fact that

Pugh planned to use the car for drug

dealing. In reaching the ultimate deci-

sion in the case, the court noted:
“Because § 20-2291 unlike §§ 28-4-285
and 2B-4-290 does nol reguire reason:
able diligence in inquiring as to the
proposed use of the car or contain a
provision that woule impute notice ol
reputation as a matter of taw, we hold
that the nal court erred in determin-
ing that Metropolitan Toyvota had not
met its burden of preol required ta de-
leal condemnation”

Recent Decisions of the
United States Supreme Court

Involuntary confession—the need to
find official coercion

Colorado v, Connefly, 55 U5, LW 4043
{December 10, 1986)—Defendant ap-
proached an off<luty Denver police ol-
ficer and stated that he had murdered
someane and wanted 1o “talk about i
The officer advised detendant of his
Miranda rights, and the defendant stated
he understood those rights but still
wanted to talk about the murder. Short-

ly thereatter, a detective armived and again
advised the defendant of his rights. After
acknowledging the second advisement
ol rights, detendant told the police he
hatd come all the way from Boston to
caniess 1o the murder. He later pointed
oul the exact location of the crime.

The next day, defendant became visi-
bly cisortented during an interview with
the public defender's office and was sent
to a state hospital for evaluation. Follow-
ing the evaluation, the psychiatrist re-
vealed that defendant was following the
“vaice of God” in confessing to the
murder,

On the basis of one psychiatrist’s testi-
mony that the defendant suffered from a
psychosis interlering with his ability to
make Iree and ratlonal choices, the trial
court suppressed the defendant’s initial
statements, as well as his custodial con-
fessional, because they were “involun-
tary”” The Colorado Supreme Court also
found the delendant’s mental state viti-
ated his attempted waiver of his right 1o
counsel and his Filth Amendment privi-
lege,

A divided Supreme Court reversed;
Chief Justice Rehnaquist, speaking for the
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majority, stated that the Colorado court
stretched the tdea of involuntariness too
far. Rehnquist held that coercive police
activity is a necessary predicate to find-
ing that a confession is not “voluntary”
within the meaning of the due process
clause, "While a defendant’s mental con-
dition may be a significant factor in the
voluntariness calculus, this does nal
justity a conclusion that his mental con-
dition, by itself and apart from its rela-
tion to official coercion, should evor
dispose of the ingolry into constitution-
al voluntariness”

The Supreme Court further observed
that the cases considered by the court
over the 50 years since Brown v. Missis-
sippi, 297 115, 278 (1936), have tocused
upoen the crucial element of police over-
reaching. While each confession case
has turned on its own set of facts Justify-
ing the canclusion thal pelice conduct
was oppressive, all have contained a
substantial and common element of co-
ercive police conduct. Simply stated, ab-
sent police conduct causally related to
the confession, there simply is no basis
for concluding that any state acter has
deprived a criminal defendant of due

process of law, The Supreme Courl also
held that whenever the state bears the
burden of proof in a motion to suppress
a statement allegedly obtained in viola-
tion of the Miranda doctrine, the state
need prove walver only by a preponder-
ance of the evidence,

Criminal restitution is not discharge-
able in bankruptcy

Kelly v. Rohinson, 55 US. LW 1077
(November 12, 1986)—A woman listed as
a debt in her bankruptcy petition a
restitution obligation that had been im-
posed as a condition of probation in a
criminal sentence. The state was notified
but did nat file objections te the
discharge in bankruptey, The bankrupt-
cy court granted the discharge, and the
woman ceased making the restitution
payments. YWhen the state notified her
that it considered the restitution obliga-
tion nondischargeable, she filed an ac-
lion to prevent the state from forcing her
to pay.

Justice Powell, writing for a divided
courl, held that criminals should not be
able to use bankruptey laws to avoid
restitution abligatiaons impaosed on them
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in state criminal proceedings, The court
reasoned that such obligations are non-
dischargeable under § 523(a)(7) of the
Bankruptcy Code, which provides that a
discharge in bankruptcy does not alter
any debt that “is lor a fine, penalty or
farfeiture payable to and for the benefit
of a governmental unit, and is not com-
pensation for actual pecuniary loss)

Federal defendant bears burden of
proving insanity

Li5 v Amos, 55 LS. LW 2239 (8th Cir,
October 16, 1986)—A kidnapping and
weapans offense defendant relied on an
insanity defense. The jury was instructed
in accordance with the 1984 Insanity
Defense Reform Act, 18 LISC 20, i.e., that
the burden of proving mental irrespon-
sibility by clear and convincing evidence
was on the defendant. The defendant was
convicled; on appeal, he argued that the
jury instructions and underlying statute
unconstitutionally shifted to him the
burden of proving an essential fact
necessary for conviction,

Congress’ decision to put the burden
of proving insanity on those whao would
plead it as a defense does not offend the
Fifth Amendment’s due process clause,
according to the Eighth Circuit, In what
appears 1o be the first fecderal appellate
decision on the issue, the Eighth Circuit
upholds the 1984 Insanity Defense Re-
form Act insofar as it requires a defend-
ant to prove insanity by clear and con-
vincing evidence,

Approximately 90 years age, the Unit-
ed States Supreme Court ruled that the
government should bear the burden of
proving insanity beyond a reascnable
doubt once the defendant raises the
issue. Davis v ULS., 160 LS, 469 (1895)
However, Davis simply announced a rule
of procedure for federal courls and has
not been read as having constitutional
underpinnings.

The appellate court's reasoning still
makes clear that the defendant may not
he made 1o bear the burden of disprow
ing an element of the crime charged.
“While insanity 1s an ingredient of the re-
quisite mens rea, itis not an element of
the crime, and, as noted in Mullaney v,
Wilhur, 421 LS. 684 {1975), the ‘exist-
ence ar nonexistence of legal insanily
bears no necessary relationship to the ex-
istence or nonexistence of the required
mental elements of the crime!” [ |
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Young Lawyers’

Section

Young Lawyers’ Section Awarded Grant
by American Bar Association’s Young Lawyers’ Division

he Young Lawyers' Section has

been awarded an ABA Young
Lawyers’ Division grant for the

year 1986-87 for its Affiliate Outreach
Project Public Service Subgrant Pro-
gram, as announced by ABA YLD
Chairperson Alan 8. Kopit. The sub-
grant proposal, prepared hy Keith B,
Norman, Montgomery, and Percy
Badham, Birmingham, was submitied
an behall of the cosponsorship by the
YLS and the YMCA of the Alabama
Youth Judicial Program, which pro-
vides high school students with an op-
portunity to become participants in
the judicial process through a series
of lecal mock trials culminating in
statewide competition in Monigom-
ery. In the Youth Judicial Program,
students  participate as  attorneys,
judges, witnesses and jurors, involy-
Ing them in the spectrum of court.
room experiences. Young lawyers
serve as team advisers 10 the individ-
ual teams competing in the program.
ft is notable that the ¥YLS received
the total amount requested in the
grant proposal for the 1986-87 year.
Plans include producing videotapes
publicizing the Youth judicial Pro-
gram lo schools across the state, as
well as including training material for
the program participants. Also, there
will be an indoctrination to trial pro-
cedures and a Tull-length mock trial,
The mock trial for this year's pro-
gram is the case of The State of Mel-

fow v. Elsten Neddy, involving a
murder, Manuals and casebooks are
heing prepared for all student par-
ticipants 1o acquaint them with legal
premises, such as the principles of
“beyond a reasonable doubt,” “culp-
able mental state,” “murder,”’ “the
condition of mind of the accused”
and “first-degree felony punishment,”
Local trals will take place March
1-20, and the culminating competi-
tion on the state level will be in Maont.
gomery April 2-5. Also there will be
4 judicial training conference in
Maontgomery for the youth judges
March 21,

Chairpersons for the local maock
trials include Lynne Riddie-Thrower,
Wetumpka; Lexa Dowling, Dothan;
Robert Childers, Montgomery; Wil-
liam 0. Walton, I, Auburn; John C,
Hay, lll, Huntsville; Frank B. Potts,
Florence; Celia Collins, Mobile; and
Percy Badham, Birmingham, Al
though the mock trial problem in-
cludes some serious lepal issues, there
is an entertaining aspecl with lesli-
moany to be given by Quinn C. Hack-
ensaw, M., M.E., a forensic pathol-
ogist; 0. Bosse DePlane, a resident of
the City of Hottub, who discovered
the strangled body ol the decedent,
Porencia “Porky” Maceville; and 1.1,
Snow, a friend of the accused who
was with him the night of the murder.
Lawvers, both those in the YLS and in
the state bar, may contact any of the

Claire A. Black
YLS President

local chairpersons, the Youth Judicial
Program Chairman, Keith B. Norman,
B834-6500, or the LS. Constitution Bi-
centennial Chairman, Lynn McCain,
5406-19205,

In addition 1o advisers 1or the mock
trials, lawyers are needed 1o serve as
actors for the production ot the play
wrillen by the ABA Young Lawyers’
Division in celebration of the Con-
stitution Bicentennial, The play i1s en-
itled, “There's Trouble Right here in
River City,” and will inclode an all-
lawyer cast for the local productions
to be held in conjunction with each
city in which the maock trials are held.
This is an excellent opportunity for
you, your local bars and the state YL.S
and senior bar to receive positive pub-
lichty, and oppertunities abound for
your participation. The play s cen-
lered on a Fiest Amendment freedom
of speech issue taking place at a ficti-
tious school parents’ meeting. Direcl-
ars/chairpersans for the eight cities in
which “There's Trouble Righl Here in
River City" appears are as follows: Ed
Cassady, Birmingham; Jefl Deen, Mo-
bile; Leah Harper, Montgomery,
David Ellis, Tuscaloosa; Taylor Flow-
ers, Dothan: Evie VanSant Maulden,
Muscle Shoals; Taylor T, Perry, Ir.,
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Gadsden; Margaret MacElvain, Opelika,
If you can help In any capacity as cast
or crew for the production, please get in
touch with the director/chairperson in
yOour area.

The Alabama YLS is coordinating ef-
forts with the state bar to participate in
the National Bicentennial Mock Trial Pro-
gram and Student Seminar to be held
May 16-23 in Washington, D.C. The event
includes a week-long educational pro-
gram for high school students, opening
with students’ mock trials in district
courtrooms and unfolding with a mowve-
able feast of seminars held on Capitol
Hill and other Washington sites,

Recent YLS activities

The Y15 Executive Caommittee met the
weekend of November 21, 1986, at De-
5010 State Park. After the morning session
and an aftemoon of viewing Desoto State
Falls and Little River Canyon, the Execu-
tive Committee members were enter-
tained at a cocktail reception at the home
of ASB President and Mrs, Bill Scruggs,

Upcoming YLS evenls

On March 20 and 21, the YLS, in con-
junction with the Alabama Bar Institute
for Continuing Legal Education, will
sponsor the annual “Bridge the Gap”
seminar in Birmingham. The format of
the program has been changed 10 a com-
prehensive, two-tlay civil, criminal and
commercial program and includes a

workshop with typical fact situations en-
countered in domestic relations practice.
Both YLS members and speaker Drew
Redden of Birmingham will participate
in the workshop, This new approach 1o
peneral continuing  legal education
should provide information for both new
practitioners and those more advanced
in their practice. Assistant ABICLE Direc-
tor Jenelle Mims Marsh can be contacted
al 348-6230 for more information,

The Conference of the Professions will
he held either in Gulf Shores or Destin
on April 10 and 17, For the past five years,
the YLS has sponsared this conference to
bring together members of the regulatory
boards in the state 1o discuss administra-
tive and regulatory law, Past YLS Presi-
dent Randolph P, Reaves of Montgomery
15 serving as adviser for this venture and
can be contacted at B32-4202 for more
information,

Recently, the ABA announced the 1987
Law Day U.SA. theme to be "We the
Peoaple,” in keeping with the celebration
ol the Constitution Bicentennial, As es.
tablished by presidential proclamation in
1948 and reaffirmed by a joint resolution
of Congress in 1961, the purpose of Law
Day U.S.A, is to reserve a “special day of
celebration by the American people in
appreciation of their liberies and to pro-
vide an occasion for rededication to the
ideals of equality and justice under laws,
This purpose is especially poigrant in
this year of the bicentennial of our
Constitution,

{seated, front fefl, counterclockwise) Cornelia Heflin, Tom Heflin, Bill Scruggs, Kay
Scruggs, Patty Badham, Percy Bactham (standing, left ta right) Gunter Gy, Fatsy Wright,
Claire Black, Amy Slayden—at Cragsmere Manar in Desoto State Park
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The 1987 theme, “We the People,” en-
courages Law Day programs ancd events
1o focus on the privileges Americans en-
joy because of the historical foundation
of our system of law, The events are nu-
meraus and varied, ranging from mock
trials, court ceremonies, poster and essay
coniests, to lelevision and radio call-in
programs. Recent innovative programs
have included write-ins with child finger-
printing to aid in the location of missing
children, coordination with sponsors of
local campaigns against drunk driving,
outreach programs to senior citizens and
community participation in dispule res-
olutions, For ideas and assistance with
local bar Law Day activities, contact
Steve Shaw, Birmingham, 322-0457, or
write Law Day USA., &th Floor, 750
North Lake Shore Drive, Chicago, IL
60611, or telephone (312) 9886134,

Information on the YLS-ABICLE co-
sponsored Annual Seminar an the Gulf
will be announced soon, but please
mark your calendars for May 15 and 16.
The place of the two-day seminar, which,
incidentally, includes several social op-
portunities, is the Sandestin Beach
Resart. Chairman Sid Jackson, Mobile, is
responsible for the speaker and program
events, and Chairman Preston Bolt,
Maobile, is taking care of arrangements for
the seminar. Each year, registration for
this event increases, and lawyers who
will be atending would do well to con-
tacl the resort as soon as the seminar
pamphlet arrives,

Response Lo inquiries concerning com-
mittee oppartunities within the YLS has
been very encouraging, especially in
light of the mast recent tabulations of the
YLS as constituting close to 55 percent
ol the 8,123 ASB members. The range of
YLS activities is particularly broad and of-
lers young lawvers and new admitiees the
chance to become involved in our state
bar right "out of the chute” Please call
me at 349-1727 to recaive information
about the workings of the YLS, As always,
| continue 1o request that all new admit-
tees and lawyers under the age of 36 help
hoost Alabama's representation In the
YLD of the American Bar Association by
becoming a free member of il. Contact
the American Bar Assoclation, Young
Lawyers' Division, 750 North Lake Shore
Drive, Chicago, IL 60611, to receive a
membership application, L
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Lawyers elected pro tem

Senator Ryan deGraffenried, Tuscaloosa, and Represen-
lative Jim Campbell, Anniston, were elected by their fel-
low legislators as president pro tem of the Senate and
speaker pro tem of the House, respectively,

For the fisst ime in recent history, neither the gover-
not, lieutenant governor nor speaker of the house are law-
vers, Furthermore, neither the chairman of the Senate nor
the house judiciaries are lawyers,

The judiciary members who are lawyers are designated
hy an asterisk.

House Judiciary
Chairperson—Dutch Higginbotham, Opelika
Vice chaimerson—*Mike Box, Molile
Jahn Beasley, Columbia
Harrell Blakeney, Thomasville
*lim Camphell, Anniston
*Tam Drake, Cullman
Steve Hetlinger, Huntsville
R. G. Johnsan, Sylacauga
Ken Kvalheim, Maobile
Richard Laired, Roanoke
*Beth Marnetta, Mobile
Herman Marks, Decatur
Tony Petelos, Birmingham
*Bill Staughter, Birmingham
fames Thomas, Selma

Senate Judiciary

James Preuitt, Talladega

Lowell Barron, Fylte
*Pon Hale, Cullman

Ann Bedsole, Mabile
Perry Hand, Gull Shores
*im Smith, Huntsville
Chip Bailey, Dothan

Bill Menton, lrvingtan
Charles Cabaniss, Birmingham
Gerald Dial, Lineville
Larry Dixon, Montgomery

The regular session of the legislature will begin Tues-
day, April 21, 1987,
Alabama Uniform Guardian and Protective
Proceedings Act

E. T. Brown of Birmingham served as chairman of the
Institute’s Alabama Uniform Guardian and Protective Pro-

Chairperson
Vice chairperson-

Legislative Wrap-up

by Robert L. McCurley, Jr.

ceedings Act, and Professor Thomas L. Jones of the Univer-
sity of Alabama School of Law was the reporter. The
members are as follows:

Professor Annette Dodd
L. B. feld

Judge 0. H. Florence
Randy Fowler

fahn W, Gillon

Forest Herringlon
Lyman F. Holland
Louls B, Lusk

judge Gary L. McAliley
loe McEarcherm

Irvinge C, Porter

Mary Lee Stapp

judy Todd

Bab Morrow

John N, Wrinkle

The Alabama Uniferm Guardianship and Protective Pro-
coedings Act (AUGPPA) is based 10 a large extent on Ar-
ticle V of the Uniform Probate Code, parts 1, 2, 3 and
4, gnd covers guardianships for minors and reasons othei
than minority, and protective proceedings seeking courl-
appointed conservators or other protective orders for the
eslate concerms of ITNors, -'-'ldl!il ll"li'ﬂf'l'lpl"ll"l'lfﬁ, -':t')‘wl*l"l[l'l'_"v
and others. The act has several features representing
significant improvements over prior Alabama law,

Robart L McCurloy, Jr, 15 the
dirgcior of the Alabama Law
Institule at the University of
Alabama He receiwvec his
undergraduate and law
degrees from the University
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First, this act distinguishes between
“guardians” of the person and “conser-
vators” of the estates of wards. Prior to
this act, Alabama used one term, "guar-
dian,” to characterize the duties and re-
sponsibilities of hoth of these offices, The
single-lerm designation s ambiguous
and not only confusing to persons deal-
ing with the “guardian,” but also 1a the
fiduciary acting in that capacity, Use of
the two designations, even though one
person may be acting in both capacities,
provides a much-needed clarification.

Second, this act gives definition to the
procedures for appointing guardians and
conservators  and to their respective
powers and duties that had been lacking
in Alabama, While Alabama has had
guardianships for many years and, there-
fore it cannot be said that procedures for
appointing guardians were non-existent,
the procedures needed refinement and
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definition to make them clearer, More
clearly stated procedures also will make
these procedures more consistent
throughout the state, A severe gap in Ala-
bhama law existed with respect to the
pawers and duties of guardians; this act
makes an enormous contribution with
respect 1o the powers and duties of guar-
dians and conservators,

Third, prior to this act for most of Ala-
bama's history, guardians could be ap-
pointed only for minors and “inconipe-
tents” Even though there might be agree-
ment that an individual needed help in
his husiness ar personal affairs, there was
and is a stigma that accompanies having
that individual judicially declared an “ip-
competent” This acl uses the term “in-
capacitated” and greatly expands the var-
ious grounds for appointment of a guar-
dian or conservator based on the defini-
tion of “incapacity” While Alabama has
acdopted this broader concept, in some
instances (e.g., with regard to “curators”
and in the Adult Protective Services Act),
this act consolidates the concept in one
comprehensive act and gives more defi-
nition to the concept,

Fourth, this act adopts the concept o
“limited guardianships” and “limited
conservatorships” This admonishes a
courl 1o seek the "least restrictive” pro-
tective arrangement commensurate with
the individual's mental and adaptive
limitations, The purpose is o encourage
the development of maximum self-re-
ftance and independence of the pro-
tected person, The cancept has de-
veloped largely in response to recom-
mendations from several public-interest
groups and the American Bar Association
project, the ABA Commission on the
Mentally Disabled,

These groups suggested that state laws
be changed to avoid an asserted “over-
kill” implicit in the standard guardianship
proceedings. Traditionally, the only
grounds for appointment of a guardian
was a linding of non compos mentis or
tncompetence, and the appointment ol
a puardian resulted In all personal and
legal “rights” being stripped from the pro-
tected person and vested in the appoint-
ing courl and guardian. In short, rather
than permitting only an "all-or-none”
slatus with regard to the rights of a pro-
tected person, the concept of a “limited
guardian” ar "limited conservator” recog-
nizes an intermediate status, probably
more sensitive to the needs ol the pro-
tected person, through which courts will
restrict the personal liberties and preroga-
tives of the protected person only 1o the
extent necessary under the circum-
stances.

Alabama alsa recently adopted the
concept of “limited guardians” and
“least-restrictive” arrangements, but it
was adopted in skeletal form, and per-
haps the use of the “least-restrictive” ar-
rangements {s so uncertain as to do very
little 1o encourage their use. This act con-
solidates protective proceedings, includ-
ing the concept of “limited guardian-
ships” and “limited conservatorships,” in
a way to make their use available in a
wider variety of situations and describe
them in sufficient detail 1o be more us-
able. This provides greater flexibility re-
garding the dimensions of a protective
order and the legal autharity granted 1o
the guardian or conservalor,

Anyone desiring a copy of this pro-
posed revision may write the Alabama
Law Institute, PO, Box 1425, University,
Alabama 35486, o

VIDEO OF:
DEPOSITIONS,
ACCIDENT
RECONSTRUCTION,
COPIES MADE,

ALL FORMATS

Talephone: (205) 265-2999

YIDEO TREASURES

PUBLIC RECORD SERVICES

(205) 262-0350

Post Office Box 11565
Montgomery, AL 36111

® Sulls

® ludgments
® Leins

= eeds

e Maortghpes

08

= Court House Searches
¢ Carp, Information

Uniform Commercial Code Searches

Adso

& Public Service
Commission Kecorgds

* Tax Assessment

& Divarge

* Research of any datiy Tiled
ut aren court houses and
other recard repasitories
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Alabama Civil
Practice Forms

by Allen Windsor Howell

The Complete Research
Tool for Alabama
Civil Practice

Alabama Civil Practice Forms is a complete
set of sumple forms for Alabama practice. Keved
to the Code of Alabama, it contains case citations
and is 0 handy, practical research tool, Alabama
Civil Practice Forms includes over 400 sample
forms with variations and optional alternate lan-
guage for tailoring forms to client needs. In-
cluded are:

® Collections

$75.00* Appx. 385 pages, hardbound
© 1988, The Michie Company

THE

MICHIE ¢©

MPANY

R

® Over 120 damage ® Administrative agen-
netons cy appeals

| Service of process ® Corporations and

B Stale tax appeals partnerships

® Equitable remedics m Probate Court pro-

® Extraordinary writs ceedings

® Releases and powers B Notes, mortgages,
of attorney deeds

LAW PUBLISHERS SINCE 1855
FOR CUSTOMER SERVICE CONTACT!
JAMES R, SHROYER
POST OFFICE BOX 346 8 WILSONVILLE, Al 35186-0346
(205) 326-9899

OR CALL THE MICHIE COMPANY TOLL-FREE 1-800-446-3410

*Plus shipping, handling and sales 1ax wheee applicable
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Memorials

Corley, Donald Earl—Birmingham
Admitted: 1969
Died: December 18, 1986

Graves, Eugene Hamiter, Jr—Eufaula
Admined: 1950
Died: August 30, 1986

Hamilton, William—Greenville
Admitted: 1929
Died: October 22, 1986

Howard, Hal William—Birmingham
Admitted: 1929
Died: November 8, 1986

Lanphier, Platt Alvin—Ashville
Admitted: 1974
[Jied: November 22, 1986

Lovelace, Barnes Flournoy—Brewton
Admitted: 1932
Died: December 13, 1986

Malone, William Warren, Jr—Athens
Admittec: 1939
Died; October 26, 1986

Rogers, Zack, Jr—Butler
Admitted: 1943
Died: November 9, 1986

Samford, Frank Park, Jr—Birmingham
Admittec: 1947
Died: December 6, 1986

Watkins, Percy B—~Birmingham

Admitted: 1948
Died: January 3, 1987
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JOHN CHARLES PEARSON

John C. Pearson, the oldest practicing
attorney of the Tuscaloosa Bar and a
former mayor of Tuscaloosa, died De-
cember 16, 19806, at the age of 86, He was
born in 1899 in Thomasville and moved
to Tuscaloosa in 1901, attended local
schools and the University af Alabama,
received his L.L.B. degree and was ad-
mitted to the Alabama State Bar in 1923,
In law school he was vice president of
his senior class and one of the local
foundets of the Phi Alpha Delta Law
Fraternity.

He was associated with the flrm of
Foster, Rice & Foster, 1923-25; with Judge
John R. Bealle in the firm of Bealle &
Pearson, 1925-27; and with his brother,
Spencer ). Pearson, in the firm of Pear-
son & Pearson, 1927-40, with offices lo-
cated with their principal clients, Duck-
warth-Morris Real Esiate and Insurance
Cos. and the First Federal Savings and
Loan Association, Following the death of
his brother in 1941, he became principal
attorney and resident counsel for these
businesses where he remained until his
retirement arcund 1976.

Along with his law practice, he be.
came ane of the owners and chiefl exe-
cutive officer of the Tuscaloosa Title
Company, Inc., during which time he be-
came the major authority in Tuscaloosa
County on land titles and legal problems

concerning real property. His retirement
was gradual, and he continued to main-
tain a law office until his death,

Pearson was elected o the Tuscaloosa
City Commission in 1930 al the age of
30, and in 1932, by the commission
board to serve as chairman and mayor of
Tuscaloosa, the youngest mayor to serve
in this century, He continued on the
commission until 1937,

He served as president of the Tusca-
loosa and State Junior Chamber of Com-
merce, the Tuscaloosa Rotary Club and
the Tuscaloosa County Hislorical Society.
He was a life elder and Sunday school
teacher of the First Preshyterian Church,
and was married in 1929 to Marguerite
Martin, of Clayton, Alabama, an English
teacher in the local schools, who sur-
vives him.

The Tuscaloosa Bar recagnizes him as
a lawyer of the utmost integrity and com-
petence, particularly in the field of real
property and probate praciice, a support
of the bar and his community, and stated
that his “praductive career has been
marked by a strong sense of purpose, per-
sanal responsibility and integrity which
instilled confidence and respect in all of
his undertakings. He has been a support-
ive member of the bar and an outstand-
ing example of the true qualities of the
ideal lawyer—intelligent, stucious, skill-
ful and tatally loyal to the best interest
of his client, These basic qualities, and
his added warmth and friendliness, plus
his genuine interest in all with whom he
had contact, made him a special per-
son.”

DTN o1

EDGAR HIBBERD SMITH

Edgar Hibberd Smith died September
29, 1986, al the early age of 34, Edgar
received his undergraduate degree from
Marehoose College in Atlanta, Georgia,
in 1973 and his Juris Doctor degree from
the University of lowa, graduating with
distinction. He was admitted to practice
before the bars of Alabama and South
Carolina,
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EDGAR HIBBERD SMITH

During his career Edgar served as staff
attorney for the Legal Aid Services Cor-
poration of Alabama, assistant professor
at Alabama State University, instructor at
Tuskegee Institute and legal research as-
sistant with the Southern Poverty Law
Center in Montgomery, He was a mem-
ber of the American Bar Assoclation, the
Alabama State Bar, the NAACP and The
Natlonal Urban League,

He is survived by his mother, Mrs,
Theodora S Smith, and one brother,
Charles Mifflin Smith, Jr.

A. FLETCHER GORDON

A, Fletcher Gordon, a member of the
Mobile, Alabama and American bars,
died September 29, 1986,

He was bom in Mobile, Alabama, No-
vember 26, 1907 the son of Robert E.

The Alabama Lawyer

THE ALABAMA BAR INSTITUTE FOR
CONTINUING LEGAL EDUCATION AND
THE ALABAMA CORPORATE COUNCIL ASSOCIATION
jaintly present

THE 24TH ANNUAL SOUTHEASTERN CORPORATE LAW INSTITUTE

April 23, 24, 25, 1987
Marriott's Grana Hotel, Ponl Cloar, Alabama

This ingtilute will bring logether an cutstanding, nationally-known laculty who will ad-

dress the following topica

The IRS Parspective on Recent Changes In Corporate and Personsl Taxes, James
|. Owaens, Deputy Cormmissioner of Internal Revenue Sarvica, Washington, D.C

Liability of Officers and Directors, Dan A Bailay, Arter & Hadden, Calumbus, Ohio

Banking Law: Interstate Banking, Walter Mosling, IV, Powell, Goldsten, Frazer &
Muiphy, Atlanta, Georgia
Recent Developments in Corperate Takeovers, Business Judgmeni Rule, and
Acquisitions, Victor |, Lawkow, Cleary, Gottlieb, Steen & Hamilton, New York, New York
Antltrust, Roger Andsrwoll, Deputy Assistant Aftorney General, U.S. Depariment of
Juatioe, Washington, D.C

Review of Recent Changes In Corporate and Parsonal Taxes, Speaker To Be

Announced

Approved lor 128 Alabama MCLE credil hours. CLE credit applied fer in Flanda,

Mississipp & Georgia

For more Information contact Alabama Bar Institute for Cantinuing Legal Education, P.O
Box CL, Tuscaloosa. AL 35487, {205) 348.6230,

Gordon, a Mobile atorney, and Lucy H.
Gordon,

He graduated from University Military
School, Davidson College and the Unj-
versity of Alabama. He received his LLB.
degree in 1931 from the University of
Alabama Law School.

In that same year, he commenced the
practice of law in Mobile with William
Hamilton, Shortly therealer he joined
his father's law firm, Gordon, Edington,
Leigh & Gordon, Subsequently, he had
as his partners various prominent Mobile
attorneys, and at the time of his retire-
ment in 1984 was the senior partner in
the tirm of Gordon & House.

Following his marnage to Jean Henry
in November 1941, he served with dis-
tinction in World War Il with United
States Army Counter-Intelligence in both
overt and covert operatians In the Euro-
pean Theater.

During his legal career he served dili-
gently as chairman of various major com-
mittees for The Mobile Bar Association,

He always has been known for his gen-
erosity in contributing time to assist other
attorneys in difficult legal matters, How-
ever, his commitment o the community
was not limited 1o the legal profession,
as witnessed by the fact that he actively
supported a number of local endeavors,
especially the Mobile Symphony, the
Maobile Chamber Music Society and the
Mobile Library Board, for which he
served as chairman,

Al the time of his death, he was a ded-
icated member of the Government Street
Preshyterian Church,

Fletcher Gordon leaves surviving him
his wife, Jean Henry Gordon; his sisters,
Roberta Murphy, Lucy Beaven and Lee
Cordon Shearer; and several nieces and
nephews,

The Mobile Bar Assaciation recognizes
A, Fletcher Gordon as one showing spe-
cial dedication to the bar, this com-
munity, the perdorming ars and his
church, and his death represents a great
loss o each, o
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Disciplinary Report

Suspensions

@ On Recember 16, 1986, the Disciplinary Board of the
Alabama State Bar ordered Mobile lawyer C. Christopher Clan-
ton temporarily suspended from the practice of law, under Rule
3{c), Rules of Disciplinary Enforcement of the Alabama State
Bar

® Panama City lawyer Sam Patrick Robinson was sus-
pended, effective September 30, 1986, for failure to comply
with the Mandatory Continuing Legal Education requirement
of the Alabama State Bar, [CLE 85-33]

Public Censures

® On December 5, 1986, Linden lawyer Leonard M,
Lowrey, Jr., was publicly censured for having been gullty of
willful misconduct, and conduct adversely reflecting on his
fitness 1o practice law, in violation of the Code of Professional
Responsibility of the Alabama State Bar, Lowrey failed to com-
ply with his written agreement to sell a parcel of real proper-
ly, under specified conditions, even though the person to
whom he agreed 10 sell the property complied with the
specified conditions, [ASB No. 86-266)

® On December 5, 1986, Birmingham attorney Charles
M. Purvis received a public censure from the president of the
Alabama State Bar for violation of Disciplinary Rules
1-102(A)04), 2-107(A), 5-103(A) and 6-101(A) of the Code of Pro-
lessional Responsibifity. Purvis was found to have laken a
criminal matter on a contingency fee basis, misrepresented the
status of the case to his client, acquired a praprietary interest
in the case and neglected the case contrary to the terms of
his employment. The Disciplinary Commission determined
that Purvis should receive a public censure for these violations
of the Code. [ASH No, 85-582)

® On December 5, 1986, Talladega County lawyer James
J. Clinton was publicly censured for having violated the Code
of Professional Responsibility of the Alabama State Bar by
engaging in conduct adversely reflecting on his fithess to prac-
tice law. Clinton willfully neglected a legal matter entrusted
to him, and failed 1o carry out a contract of employment
entered into with a client for professional services, He agreed
to represent a client in seeking recovery for damages sulfered
in a motor vehicle accident, on a one-third contingency fee
basis, but thereafter failed to negotiate a settlement or file suit
on the client’'s behalf, to advise the client concerning the
representation and to respond 1o any of the client’s efforts 1o
contact him concerning the matter. [ASB No. 82-239)

Private Reprimands

® On December 5, 1986, a lawyer was privately rep-
rimanded for violation of DR Z102(A)1), DR 7Z102(A)2),
DR 7102(A)3), DR 7102(B)2) and DR Z102(C). The lawyer

represented paternal grandparents in intervening in their son's
divorce action and seeking custody of their grandson, He pur-
sued the matter, without notifying the court, even after he was
informed that the child’s mother had never been divorced from
her first hushband, the present marrlage was void and the court,
thus, had na jurisdiction over the pending divaorce matter. [ASB
No, 86-04]

® On December 5, 1986, a lawyer was privately repri-
manded for willfully neglecting a legal matter entrusted to him
and intentionally failling to seek the lawflul objectives of his
client through reasonably available means, He (iled a suit on
hehalf of a client in a Louisiana court, without being licensed
lo practice in Louistana and withoutl qualifying as a visiling
attorney under Louisiana law, and failed to take remedial ac-
tion for nine months alter learning the Loulsiana court had dis-
misseed his ¢lient's lawsuit because ol the lawyers failure to
qualify as a visiting attorney. [ASB 86-196)

@ On Friday, December 5, 1986, an Alabama lawyer
meceivied a private reprimand for violation of Disciplinary Rules
1-102{A)4) and 7102{A)5). The Disciplinary Commission de-
ermined that the lawyer, in corresponding with an adverse par-
ty, made material misrepresentations to that party regarding
the filing of a lawsuit, in addition, he prepared and forwarded
to that adverse party a decument purporting 1o be an ordes
setting down a matter for a hearing when in fact no lawsuit
had been filed and no order had been entered by the court,
The Disciplinary Commission found the lawyer had violated
the above-cited provisions of the Code and determined he
should receive a private reprimand. [ASB No. 86-425]

® On December 5, 1986, an Alabama lawyer received a
private reprimand for violation of Disciplinary Rule Z101{AN2).
The Disciplinary Commission determined the atorney lailed
o conclude a settlement of a worker's compensation case in
which he had been retained, to the detriment of his client.
The Disciplinary Commission determined the attorney should
receive a private reprimand. [ASB No, B4-431)

® On December 5, 1986, a lawyer was privately repri-
manded for conduct adversely reflecting on his fitness to prac-
lice law, In violation of DR 1102(A)(6), by having neglected
his representation of a client in a divorce proceeding, during
a period in which the lawyer was abusing the use of alcohol.
IASB No. 86-294|

Reinstatements

® Birmingham lawyer Herberl P, Massie was reinstated,
effective November 25, 1986, from a Mandatory Continuing
legal Education suspension of the Alabama 5tate Bar, (CLE No.
B6-67)

© Deanna Saunders Higginbotham, a attorney, was
reinstated, effective December 11, 1986, by the Disciplinary
Board of the Alabama State Bar, [ |
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by Mary Lyn Pike
Assistant Executive Director

December 5 commission meeting

Al its December 5 meeting in Monlt-
gomery, the MCLE Commission made
the following decisions:

1. Strict compliance with Rules 5A and 5B
and Regulation 5.1, Rules for Mandatory
Continuing Legal Education, requires all
attorpeys, exempt from the CLE require-
ment or not {except those 65 or over), 1o
submit a CLE form each year and, lurther,
tequires the commission 1o certify 1o the
Disciplinary Commissian those who do
not file. Additionally, anyone wha files a
form for the preceding calendar year after
lanuary 31 is required to attach a late il
ing fee of $50, in the form of a check
made payable to the Alabama Stale Bar;

2. An attorney who attends makeup courses
in January without obtaining approval of
a deficiency plan, as provided in Rule oA,
Rules for Mandatory Continuing Legal Ed-
ucation, will be considered filing a de fac-
to deficiency plan and required 1o pay the
350 late compliance fee;

. Altorneys certified to the Disciplinary
Commission under Rule 6B will be re-
quired to pay 4 $50 late filing fee when
compllance Is repored;

4. Any attorney with an approved deficien-
cy plan who does not make up the credit
deficiency by March 1 must be certified
1o the Disciplinary Commission, even if
credits are made up after March 1

. Seminars broadcast by satellite to law
firms may be approved il accreditation is
sought by the firms under Regulation

{re]

W

4,114, or if the broadcaster obtalns ap-
proval as pravided In Regulations 4.1.8
and 4.5;

6, Denied a request for a retroactive special
membership exemption for an attarmey
because she held a regular license for one
month during 1986 and was able to prac-
tice law during that manth;

7. Granted a waiver of the 1986 CLE require-
ment to a disabled attorney;

8. Denied an attorney's request for CLE
credit for laking a statistical analysis
course,;

9. Ruled that a course on computer-assisted
case preparation qualiiled for half credil
under Regulation 41,12, (Cumberland In-
stitute for CLE):

10, Approved for full credit a loss prevention
seminar conducted by an attorneys’ lia-
bility insurer for its {nsured attorneys (At-
tormneys’ Liability Assurance Society, Inc.);

1. Approved pans of a 1986 SovietAmerican
legal study tour {Professional Seminar
Consultants);

12. Declined to approve a public utility man-
agement and regulation seminar designed
far utllity personnel, regulatars and pro-
fessionals in related fields;

13. On appeal, approved in part a medical,
dental and legal malpractice and manage-
ment seminar (American Educational
Institute);

14. Also on appeal, denied approval of twa
segments of a law office management
seminar (Alabama Bar Institute for CLE),

15, Designated the Matlonal Association of
Railroad Trial Counsel an approved spon-
sar of CLE activities for 1987,

Morgan County Bar Young Lawyers’
Section

The Morgan County Bar YLS was in-
advertently omitted from the list of 1987
approved sponsors published on page 15
of the January issue of this journal,

How to reach an approved sponsor

Printed below are frequently requested
addresses and telephone numbers of a
few approved sponsors, Please keep a
copy of this list for use in obtaining
course information.

American Bar Association
750 North Lake Shore Drive
Chicago, IL 60611

{312) 98B-5000

Alabama Bar Institule for CLE
P 0. Box CL

Tuscaloosa, AL 35487.2889
{205) 348-6230

Alabama District Allorneys Association
122 South Hull Street

Montgomery, AL 36104

{205) 261-4191

Alabama Defense Lawyers Association
1101 South Hull Street

Montgomery, Al 36104

{205) 2651276

American Law Instilute-

American Bar Association
4025 Chestnut Street
Philadelphia, PA 19104
{215) 243-1600

Alabama Trial Lawyers Association
750 Washington Avenue, Suite 210
Montgomery, AL 36104

{205) 262-4974

Birmingham Bar Associatinn
109 20th Street, N,, 2nd Floor
Birmingham, AL 35203

(205) 251-8006

Cumberland Institute for CLE
800 Lakeshore Drive
Birmingham, AL 35229
{205) 870-2865

Defense Research Institule

Suite 5000, 750 North Lake Shore Drive
Chicago, IL 60611

(312) 944-0575

Mobile Bar Association
P 0. Drawer 2025
Mobile, AL 36652
(205) 433-9790

Montgomery County Bar Association
P 0. Box 72

Montgomery, Al 36101
(205)265-4793

National College of District Attorneys
University of Houston Law Center
University Park

Houston, TX 77004

{713) 7491571

Practising Law Institute

810 7th Avenue

Mew York, NY 10019

(212} 765-5700 |

1986 Bar
Directories—

$11.50 per copy
Mail check to:
1986 Alabama Bar Directory
PO. Box 4156
Maontgomery, AL 36101
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Classified Notices ::

RATES: Mgmbtia Mo Chinge, Monmembsers: $35 pon iseition of 80wy o0

.50 pey adelivional word, Classilied ooy amd payment must be recelved no

abiet Wby Whine 080 ehiv ol A il poded b pubilication. [No escopliong), Setd

L N T miaide ol 1o Thee Alabaima Laswyed 100 Alabani Liswyer
Ll At diiy, PLL Bom 4156, Monbgomery, AL 36100

POSITIONS WANTED
MAY ‘87 GRADUATE of Louisiana State
University to take the Louisiana bar in
luly ‘87, move to Birmingham, Ala-
bama, in August ‘87, Seeking employ-
ment for one year while wife altends
graduate school. For résumé and refer-
ences, send letterhead to Kent Mercier,
P.0. Box 19148, Baton Rouge, Louisiana
70819,

POSITIONS OFFERED

AT'II‘.'.)RF‘J[E":r JOBS—National and Fed
eral Legal Employment Report: highly
regarded monthly detailed listing of
hundreds of atormney and law-related
jobs with U5, Government, other pub-
lic/private employers In Washington,
D.C., throughout ULS, and abroad,
$30—3 months; $50—6 months. Fed-
eral Reports, 1010 Vermont Ave,, NW,
#408-AB, Washington, D.C. 20005.
(202) 393-3311, Visa/MC

STAFF ATTORNEY, LLS, Court of Ap
peals, Hth Circuit, Atlanta. 2-year clerk-
ships beginning June, Law degree from
accredited school, strong academic
background, excellent research/writing
skills, law review or equivalent. 1-3
years experience preferred. Resume,
law school transcripl, unedited writing
sample and references by March 31 to:
Karen C. Wilbanks, Director, Room
7, 50 Spring Street, SW., Atlanta,
Georgia 30303-3147,

ALABAMA, STATE SUPERintendent of
Education seeking applications far posi-
tion of General Counsel to Alabama
State Board of Education and Alabama
State Department of Education. General
Counsel appointed by State Board of
Education upon recommendation ol
Superintendent, and responsible for all
legal matters afecting the state educa-
tion agency and officials responsible for
elementary and secondary education,
Conducts, supervises and manages -
igation, and provides counseling and
acvice to state education officials, Must
be licensed to practice law in Alabama.

Applications and résumé should be
submitted no later than March 15,
1987, to Dr, Wayne Teague, State
Superintendent of Education, State
Department of Education, 483 Stale
Office Building, Monlgomery, Ala-
bama 36130.

Corporate
Attorney

Agperessive Mabile financial institution
seeks lnwyer Tor new legal department
The pos whan requires at least three
years experience with Taow Dirmoor as in
11ul|‘~| ll:lllt'all COMCENTERLIRg A e i
more ol the following areas: commercial
real estide lending, commercial con
tragls, corporale tl\\ LG, Articles
and A, creditors’ Hj.,h1 sand wor knul-.
consumer comphiance, securitics laws,
and theilt or bank regulations, Strong
pende e anid Ilruh sstonal bing k].liulilul
are essential

We olier o competitive saliry, compre
hensive henelits, ihelading re ot aton
assistance and rewarding appartunitios
for personal growith and ﬂvu-lupnw:lr.

If you are interested snd qualified.
slesse send o resume along with salary
hikLary (o

FFirst Southern Savings
and Loan Associabion
Attention; HE/ LA

Post Offiee Hox 16267
Muolnle, Alabama d66H16

We put you first.’

(&) Southern

Pt Southoen Focoen |

S el Lasan Asniie bl

JES
—

FOR SALE

FOR SALE: We have, in excess ol our
needs, the following equipment that
has been under continuing mainte-
nance contracts and is in excellent con-
dition: one Eleclra-100 welephone
system with switch and 50 phones; one
IBM Central Processing Unit (CPU)
model 5362 with 120 megabyies of
memory installed; five cisplaywriters
(two with Textpack 3 and three with
lextpack 2); and two printers with
automatic sheet feed for the display-
writers, Inquiries call Louis Slater at

(205) 4321414 or write PO, Box 46,
Maobile, Alabama 36601.

LAW BOOKS: Southern Reporter Ist &
2d, Federal 1st & 2d, Amjur 2d, USCA,
Tax Library, etc. All national publica-
tions, Buy & sell nationwide, PROFES-
SIONAL BOOKS SERVICE, Box 366,
Dayton, OH 45401, (513) 223-3734.

FOR SALE: Antique Maps, Alabama
1855, Colten's, Full Color, 18 142" x 15”,
excellent condition, $120; Alabama
1887 Rand McMally, Full Calor, 20 1227
x 14 with Atlas listing of counties,
cities, population, history on reverse,
$80. Authenticity guaranteed. Sol
Miller, P.0. Box 1207, Huntsville, Ala-
hama 35807, (205) 536-1521,

FOR SALE: 67 volumes of Corpus Juris;
one 80 volumes of Alabama Reports
(49 books); 200 volumes of Southern
Reporter; 189 volumes of Southem Se-
cond; Southern Digest: American Juris-
prudence Pleading and Practice Forms
(23 volumes). Contact lavern Tate
{205) 757-5924, RL, 8, Box 278, Flor-
ence, Alabama 35630,

FOR SALE: Law Library—partial listing
as follows; American Juris Prudence
2nd w/1981 p.p.; Code of Alabama,
1975 Ed. w/1984 p.p.; Am. Jur. Pleading
and Practice w1981 p.p. Wests Ala-
bama Digest w/l985 p.p.; Alabama Re-
ports, Annotated Ed., Vols. 1-49; South-
ern Reporter [st Ed. 200 vols.; Southern
Reporter 2nd, Vols, 1-148; Alabama
Supreme Court Reports, Vols, 274-295;
Alabama Appellate Court Reports, Vols,
41-57; Alabama Reponer, Vels, 331 thru
424. For details call Mary L. Nichols,
{(205) 942-6126.

FOR SALE: Two complete sets of the
Alabama Code, never been used, $400
each set, Write to Code, MLD, PO, Box
4156, Montgomery, Alabama 36101,

SERVICES

RESEARCH, WRITING and Refresher
Courses, Altorney licensed in Alabama
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Classified Notices

& Tennessee; D, & M. Law Libr
degrees; 12 years' experience as law pro-
fessor and law librarian, 15 as practic-
ing attorney, Quality research (manual
or computer-assisted, as desired); clear
writing; products tailored to your litiga-
tion posture, Free to travel to special-
ized collections, etc. Qualified 1o pre-
sent condensed in-house research and
writing courses to staff altorneys and
paralegals. Fee negotiable abowe $20/
hour plus expenses, Please write Wil
liam R. Murray, Murray Lane, North-
port, AL 35476 or call evenings (205)
3397080, No representation is made
abaut the quality of the legal services
to be performed or the expertise of the
lawyer performing such services.

FORENSIC ENGINEERING SERVICES:
Accident reconstruction, product
mechanical failures, slip & fall accl-
dents, Registered Mechanical Engineer
serving Alabama, Mississippi, Georgia
and Florida, Rates and references upon
recuest, Qualified in state and federal
court. James D. Anderson, Jr, PE.,,
9663 Hollowhrook Circle, Pensacola,
FL 32514, (904) 478-8208,

WANTED: Attorneys interested in sub-
rogation referrals. Please send name
and address to: American Subrogation
Atys.,, PO. Box 5294/ED.R.Stat,, New
York, NY 10150, ATTN: Robert Abidor,
Esquire,

PARALEGAL SERVICES, all cities. Pro-
fessionally trained. Court and other
government office filings. Document
examination, UCC searches. Court-
room assistance. Assistance with wills
and estates, For further information
call (205) 3227348,

LEGAL RESEARCH HELP, Experienced
attorney, member of Alabama State Bar
since 1977, Access 1o law school and
state law libraries, Westlaw available,
Prompt deadline service. $35/hour.
Sarah Kathryn Farnell, 112 Moore
Building, Montgomery, Alabama
36104, (205) 2777937, In Jefferson and
Shelby counties, call free: (205) 322-
4419, No representation (s made about
the quality of the legal services to be
performed or the expertise of the lawyer
performing such services,

EXAMINATION OF QUESTIONED
Documents: Handwriting, typewriting
and related examinations. Internation-
ally court-gualified  experl  witness,
Diplomate, American Board of Foren-
sic Document Examiners, Member:
American Society of Questioned Docu-
ment Examiners, the International As-
sociation for Identification, the British
Forensic Science Society and the Na-
tional Association of Criminal Defense
Lawyers, Retired Chiel Document Ex-
aminer, USA C| Laboratories. Hans
Mayer Gidion, 218 Merrymont Drive,
Augusta, Georgia 30908, (404) 860-
4267,

LAMAR MILLER, Examiner of Ques-
tioned Documents: Qualified in most
Alabama courts, American Society of
Questioned Document Examiners,
American Academy of Forensic Sci-
ences, certified by American Board of
Forensic Document Examiners, Hand-
writing, forgery, typewriting, alleration
of medical and other records, Miscell-
aneous document authentication prob-
lems. P.0. Box 55405, Birmingham,
Alabama 35255, (205) 9791472,

INVITATION TO MEMBERSHIP

LITIGATION SECTION

Honing your trial skills is just one of thee advantages of membership 1o the Litigation Section, Pamicipation by trial advocates, plaintiti and defen-
dant, gives a well-rounded approach to the Section's activilies.

Moembership is only $20 and all members of the Alsbama State Bar are invited 1o join

This Is & new section, having been operating (o less than a year, We had an oulstanding program at the Annual Meeting, and & seminar is
planned for March, with another Infermative program to be presented at the annual meeting in July, The newsleter will be forthcoming,.

MNaime

MEMBERSHIP APPLICATION
LITIGATION SECTION/ALABAMA STATE BAR

Burairiess Addrews

Business Telophone

Commities Preference; | ) CLE

{ ) Trial Advocacy

{ ) Newsletier

Mail T Charles M, Crook, PO Box 78, Montgomery, Alabama 36101

A $20 check far mombership should be payable 1o Charles 8, Crook, Treasurer, Litigation Sectlon,
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When you write wills, trusts, and estate plans, you want your sources to be as
organized and as comprehensive as possible.

That's why AmSouth's all new second edition Will and Trust Form Book is
hound in separate volumes of wills and trusts. It includes twenty-nine complete
documents tailored to Alabama law — far more than any other Alabama }nrm
book gives you.

We also provide you with parallel commentary on each document, particu-
larly helpful in estate planning.

Best of all, it's updl;ltcd regularly to ensure continuing accuracy,

For more information or to order, call the
AmSouth Estate and Trust Planning Representa- j
tive in your area, and talk to someone who

speaks your language. ForYour anmg Needs.

Annision 2359340 Birmungham 326-5390  Decatur 5529319 Duthan 793400
Huntsville 535-6837  Mobile 44-8069  Monigumesy B31-95))

198 AmSouth Bank, N.A Member FDIC




Ex Arguendo . . .

““A democracy cannot exist as a permanent
form of government. It can only exist until
the voters discover they can vote them-
selves largess out of the public treasury.
From that moment on the majority will
always vote for the candidate promising
the most from the public treasury — with
the result that democracy will collapse
over a loose fiscal policy, always to be
followed by dictatorship.”

An abwervatlon 200 years age by Britlsh histortan Alesander Tyler,

e

BIRMINGHAM PUBLISHING COMPANY
130 8. 19th Street, Birmingham, Alabama 35233 2056/251-5113 FAX 205/251-2222

Financial and Legal Printers Since 1910



“Westlaw won
Shea & Gould
with research

dvantages that

Jesun CGirady
Assoctue/Directon of
| o mation

CITond Thau
A L4

to ignore’”’

Call today for more information or to STLA
arrange a free WESTLAW demonstration .

in your office. |-BO0-328.0100
MICHAEL B, OOCDBON L. JAMES HANKINS (MN. AK 012/228-2450
PO, Pox 17334 PO, Do 686 PO, Box 64516
Muonigomary, AL 38117 Hirrringham, AL 35296

Phona: 208 277-1814 Phane. 200/ 320-8240 St Paul, MN 551040526 19687 Wt Pl Co. 97492



