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See cover story on page 88.



97% of AlM-insured

Attorneys Renew Their Malpractice
Insurance With AIM

They know the importance of insuring with a
company that is here-to-stay and the danger of
being left without coverage by other insurers who
may not be committed to serving Alabama
attorneys.

All malpractice insurance companies are NOT
the same:

AIM: For the Difference
(We're here to stay!)

Attorneys Insurance Mutual

of Alabama, Inc.*
22 Inverness Center Parkway Telephone (205) 980-0009
Suite 340 Toll Free (B00) 526-1246
Birmingham, Alabama 35242-4820 FAX (205) 980-9009

*CHARTER MEMBER: NATIONAL ASSOCIATION OF BAR-RELATED INSURANCE COMPANIES



mY | Premiere Proaducts for a
“A. | SOLID Alalbama Practice

Automobile Insurance Law by Davenport 1989

Criminal Offenses & Defenses in Alabama by Chiarkas, Chiarkas, & Veigas
©1982

Criminal Trial Practice 2nd Ed. by Chiarkas ®1988
Criminal Trial Practice Forms 2nd Ed. by Chiarkas ©1988

Divorce, Alimony & Child Custody w/Forms 2nd Ed. by McCurley & Davis
©1988

Evidence by Schroeder, Hoffman & Thigpen ®1987

Equity 2nd Ed. Tilley's by Hansford ©1985

Law of Damages 2nd Ed. by Gamble ©1988

Limitations of Actions & Notice Provisions by Hoff ®1984

REVISED! Workmen’'s Compensation w/Forms 2nd Ed. by Hood, Hardy & Saad ®1990
EXPANDED!

@® Including Current Supplement, if applicable ®

BONUS OFFER

Buy any 2 of the above titles and receive 7% OFF the TOTAL RETAIL
PRICE, or any 3 — 9% OFF, orany4 — 12 % OFF, or any 5 — 15 % OFF,
or any 6 — 20 % OFF

THE §cs{ HARRISON COMPANY, PUBLISHERS

3110 Crossing Park = P O Box 7500 = Norcross, GA 30091-7500

1-800-241-3561

90-K3
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ON THE COVER: Videotaping court proceedings has come to Alabama's
courtrooms. The impact of this new technology is already affecting cases now under
consideration. For the pros and cons on the use of video in the courtroom see our

discusssion on page 88. {Photo by Mark Wright)
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ALABAMA BAR INSTITUTE FOR
CONTINUING LEGAL EDUCATION

Alabama Lawyers *
Serving Alabama Lawyers

-
Gn_]unum:\' 1, 1991, four major revisions of law
ecame effective. Thesgdour are the most re-
.:g_ent of 27 areas of law drafted by the Alabama
Law Institute since 1980, Because of ABICLE
the modernization of laws has been an easy
transition for lawyers. Our bar can take great
pride in meeting the challenge of our changing
times.

Robert L. McCurley, Jr.
Director, Alubama Law Institute
Tuscaloosa, Alabama

March - June 1991 Courses
Advanced Family Law - Birmingham
Banking Law - Birmingham
Bridge the Gap - Birmingham
Environmental Lilimtitmg. ringham
Emplovment Law - Birmi
Administrative Law - Montgomery
Southeastern Corporate Law Institure -
Point Clear
Trying the Commercial Lawsuit - Birmingham
Advanced Real Estate - Birmingham
0il, Gas and Mineral Law - Tuscaloosa
Annual Seminar on the Gulf - Destin
Representing City and County Gove rnLl.‘!l j']
Orange Beach '
Health Law for Doctors and Their Lawyers -

; Pine Mountain, Georpia
Tax Institute - Orange Beach
Y
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PRESIDENT’S PAGE

LET’S MEET AT THE BEACH

s winter recedes, it is not too early to begin
A thinking about a new experience for the Alaba-
ma State Bar. This summer we will take our

annual meeting to the Alabama Gulf Coast,
July 18-21, 1991, is the time and the Perdido Beach
Hilton at Orange Beach, Alabama, is the place. The em-
phasis will be on fun, family and informality, and we are
expecting this to be the biggest and best convention we
have ever held.

Beach Olympics, designed for the fun of the spectators, as
well as of the participants.

Thursday night's cocktail buffet promises to be out-
standing, It will be held around the pool with its beauti-
fully landscaped patio, large deck and the adjoining beach.
This area is one of the finest features of the hotel. A reg-
gae band will be a special feature of the party.

Technology for the law office will be in the spotlight on

Friday. We have arranged a presen-

The Perdido Beach Hilton is a
great facility. The entire hotel has
been reserved for us, reduced rates
have been arranged, and the key to
the success of this convention will
be to bring all of us under the same
roof. I hope that everyone will plan
to stay at the convention hotel.

As planning goes forward, every
effort is being made to make this a
fun experience for the family and
not just a business meeting. This
includes the availability of a top-
notch children's program for those
families staying at the Hilton. The
program, designed for children ages
five to 11, will be conducted by a
well-trained professional staff and

W. Harold Albritton, 11l

tation by two nationally recognized
experts in the field. There will be a
panel discussion with Alabama
lawvers from different types of prac-
tice, solo practitioners to large
firms. A large array of equipment
will be demonstrated and on dis-
play, and small group consultations
will be available.

This vear, we will extend the con-
vention through the weekend with
parties on Friday and Saturday
nights and conclude with the
Hilton's famous jazz brunch on
Sunday, And there will be ample op-
portunities throughout the week for
obtaining CLE credits,

Far all of you who have been to

will be available both day and night.
There is a local nanny service which
may be used for help with younger children.

Casual dress will be encouraged. A golf tournament is
being organized, and there will be plenty of free time in
the schedule.

While the full program has not yet been completed, 1
can share with you some of the things which have now
been set.

Alabama’s judges will be holding their annual meeting
at Gulf Shores the first three days of this same week.
Judges and lawvers will come together at the Hilton on
Thursday for the Bench and Bar Luncheon, In keeping
with the emphasis on fun, our speaker will be United
States District Judge Jerry Buckmeyer, of Dallas, Texas. In
addition to being a popular after-dinner speaker, Judge
Buckmeyer is widely known for his humorous series of
public service radio spots sponsored by the Texas State
Bar.

Thursday afternoon will feature an all-star Bench v. Bar
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Alabama State Bar annual meetings

before, 1 urge you to come again—
this will be the best vet! For those of you who have never
attended an annual meeting, | urge you to make this your
first,

Lawyers are a unique breed. Despite our many differ-
ences, differences in background, age, race, sex, types of
practice, political beliefs, and types of clients, we are
joined by a common bond—we are all lawyers. Our differ-
ences, the stress of law practice and the very nature of our
adversary system often make our relationships with each
other difficult. Our common bond allows us to put those
differences aside and enjoy each other on a personal level.
And, nowhere is it more possible to transcend those differ-
ences and experience the pleasures of our common bond
than at our annual meeting.

Sa, mark your calendars now and begin making your
plans for July 18-21, 1991, Kick off your shoes, pack up
the kids and come on down to Beach Convention '91,

It's going to be a blast! =
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YOU HAVE A SIMPLE GHOICE.
YU GAN GO T0 THE LIBRARY...
O YOU GAN HAVE

THE LIBRARY GOME T0 You.

If you thought you had no choice, that the world’s largest online
library of law and law-related material was beyond your reach, here’s
an offer that could put the LEXIS* service right at your fingertips.

A SPECIAL LEXIS SUBSCRIPTION OFFER FOR MEMBERS OF THE ALABAMA STATE BAR
Sign up now and you'l get all of this:
= Froe ute of the LEXIS* /NEXIS® senaces fir one month— the opportunity 1o use 683 free hours *
® Free LEXIS communications software.
® FREE cite-checking software for IBM and IBM compatible PCs. (CheckCite™ sottwarm from Jurisoft)
m Froe LEXIS training,
Plus, you can get, with prool of purchase dated and submitted before training deadline;
® Maximum $100 LEXIS use credil with purchase of a Maad Data Central, Inc. certified 2400 or 1200 baud modem,
= 5200 LEXIS use credit with purchase of a LEXIS® 2000 high speed medam o a LEXIS 2000 keyboard

To sign up, call your Memibership Group rapresantathe ol 1-800-356-6548 today. And watch yoor lirm grow virtually
overnight

Oitfar expires April 30, 1991

Alabama
State Bar
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EXECUTIVE DIRECTOR’S REPORT

WORKMEN’S CoMP REFORM

he word “reform” usually evokes an emotional
T surge in today's society because it is generally asso-
ciated with change, and change that is usually

overdue in the eyes of the reformer.
The Department of Industrial Relations is asking represen-
tatives from various groups to serve in an advisory capacity
to help the department address specific topics for proposed
workmen's compensation reform. J.G. Allen, director of
the department, recently requested that the Alabama

State Bar identify three attorneys from

The area of administration of the law, namely a court-ad-
ministered system in which the circuit court is the first point
of resolve, is to be examined. Alabama and Tennessee are the
only two remaining jurisdictions using the courts as the ad-
ministrative point of first resolve. One option that could be
considered would be use of administrative law judges and in-
ter-agency appeals that ultimately could reach the state
supreme court. Attorneys would be allowed to participate at
all levels of resolution with the present fee schedule remain-

ing intact.

our membership to help in this task.

Fortunately, the bar already had in
place a task force created to determine
the feasibility of creating a Workmen's
Compensation Section of the state bar.
The response to an interest survey was
the most overwhelming ever to such
a survey—over 400 lawyers indicated
a desire to join the section. Obviously,
these proposed changes will invite
significant interest among our mem-
bers.

Craig A. Donley, assistant general
counsel to the Department of Industrial
Relations, advised me that Alabama's
Workmen's Compensation law has
remained basically unchanged since
its enactment in 1920, Along with edu-

Reginald T. Hamner

Medical costs are a second area of
concern. The national average for medi-
cal costs on workmen's compensation
claims is near 40 percent while costs in
Alabama are near 60 percent. The re-
forms effort will study medical costs in
other states to find methods of contain-
ment.

Surely to be controversial will be ef-
forts to address the concerns with the
type of claim being paid under our law,
Donley and other department officials
indicated the scope of “accidents” aris-
ing out of and in the course of one's
employment appears to have been
broadened outside the original intent of
the law. New definitions and redefini-
tions of key words within the law are

cation, workmen's compensation has
developed into one of the two most seri-
ous problems facing our state’s economic development. The
high cost of workmen's compensation insurance and/or self-
insurance is viewed by the department as a major threat to the
stability of Alabama's economy.

The Department of Industrial Relations is responsible for
the administration of the workmen's compensation law in Al-
abama. The law's four basic objectives are:

{1} Provide sure, prompt and reasonable income and medi-
cal benefits to work-accident victims, regardless of fault;

{2) Provide a single remedy and reduce court delays, costs
and workloads arising out of litigation;

{3) Encourage maximum employer interest in safety and re-
habilitation through an appropriate experience-rating mecha-
nism; and

(4) Promote frank study of causes of accidents to reduce
preventable accidents and human suffering.

Four areas have been identified by the department as con-
tributing to the perceived problems in Alabama. It is these ar-
eas that will be the subject of the reform.
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viewed as possible ways to reduce the
costs in Alabama,

The last of four areas, viewed as the minimum necessary by
the department, deals with the Second Injury Trust Fund. The
investiment account from which payments are made has de-
creased 70 percent over the last four years, dropping from
$1,200,000 to less than $400,000, It would appear that the
lump sum award of attorneys' fees in SITF cases will be viewed
as an area in need of reform.

A recent request for a 44.6 percent rate increase in Alabama
for workmen's compensation insurance is driving this reform
effort. The average cost of workmen's compensation insurance
in Alabama is currently $3.06 per 5100 of wages. The south-
east average is $2.86 per $100 in wages. The pending rate in-
crease, if approved, would significantly increase the Alabama
rate.

The department is seeking to bring together the constituen-
cies of the bar, hospital association, medical association
and insurance industry to work with the national expert it
will hire to advise in this effort, The ultimate goal of the
(Continued on page 73)
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LEGISLATIVE WRAP-UP

By ROBERT L. McCURLEY, JR.

n December, the Legislature
met for two days at the Uni-
versity of Alabama School of
Law for an orientation. Spon-
sored by the Alabama Law Institute and
Legislative Council, the Legislature re-
viewed a range of subjects from bill
drafting to long-range planning.

Institute President Oakley Melton
spoke to the legislators concerning ma-
jor litigation in which the Stale of Al-
abama is a party. A short statement of
each case is offered from Melton's re-
marks:

1. Alabama Coalition for Eguity, Inc.,
{14 county boards of education and nu-
merous individual students and their
parents) v. the Governor, Superinten-
dent of Education, members of the
State Board of Education, Finance Di-
rector, Lieutenant Governor, and
Speaker. The plaintiffs claim Alabama's
tax support of education is unconstitu-
tional due to students receiving differ-
ent per capita amounts according to the
degree of local tax support.

2. The John Knight seven-year-old
college desegration lawsuit now being
tried in the federal court in Birming-
ham,

3. South Central Bell Telephone Co. v,
State of Alabama, Department of Rep-
enue. This sult was filed on September
26, 1990, and challenges the Alabama
corporation franchise tax.

4. Rinehart v. Sizemore, as Commis-
sioner of the Alabama Department of
Revenue. Invoives the unconstitutional-
ity of the Alabama income tax law which
exempls the retirement income of state
employees from income tax, but does

Robert L.
McCurley, Jr.
Robert L. McCurlery, Jr
ks tha dimcior of the
Adsbama Law Institule
af tha Uinhvargity of
Alabama He recesved
his undergraduate and
Iaw degrees from the
University
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not exempt the retirement income of
military retirees and non-civil service
federal government retirees,

5. Tel-Net v. State of Alabama. In-
volves the telephone gross receipts tax
and the contention by long distance car-
riers that they are not a telephone com-
pany since they do not provide “local ex-
change service.”

6. State of Alabama v. Franco Novelty
Co. Involves the contention of the
taxpayer that the sales tax machine rate
of 1.5 percent should be applied to the
sale of pinball machines, juke boxes and
vending machines since these machines
“process electricity” and electricity has
been held to be tangible personal proper-
ty.

7. State of Alabama v. King World
Productions. Involves Alabama’s lease or
rental tax on movies and television
shows which are transmitted into Alaba-
ma by satellite and shown by Alabama
televisions stations to television viewers
in Alabama. The Montgomery Circuit
Court held last week that there was no
lease or rental tax due on such transmit-
tals since the microwave signals are not
tangible, personal property.

8. Chemical Waste Management v.
State of Alabama. This is the hazardous
waste fee case which was tried in the
Montgomery Circuit Court in late 1990
and under submission at the time of
publication.

9, Phillips Petroleum Co. v. State of
Alabama. This case involves the ques-
tion of the proper method to determine
the value of oil when it is taken out of
the ground at the oil well. The state
contends that it should be determined
on the basis of the “work back method,”
and Phillips Petroleum contends other-
wise,

10. The insurance premium tax case
which is the case involving the chal-
lenge by foreign insurance companies to
Alabama's insurance premium tax
(which is less for domestic insurance
companies),

11. State of Alabama v. U.S. Army
Corps of Engineers. This water diversion
case involving the proposed withdrawal
of large amounts of water from Lake
Lanier, Carters Lake and Lake Allatoona
in Georgia.

12, There is a case to reguire judicial
reapportionment in all multi-judge cir-
cuits and the appellate courts, which is
in the U, 8. District Court for the Middle
District of Alabama.

13. There is a case filed by Mont-
gomery District Attorney Jimmy Evans
against the state auditor and secretary of
state over “expense allowances” which
they are now receiving.

14. Pending before the Alabama
Supreme Court is a case testing a 1930
Alabama statute that taxes credit card
business from banks outside of Alabama.

The Legislature delivered to the Gov-
ernor within the last five days of the
Regular Session of the 1982 Legislature
140 bills. These bills were signed but not
delivered to the secretary of state's office
within ten days after legislative adjourn-
ment. The Alabama Supreme Court, on
December 7, 1990, in Ex parte Robert
Coker (case no. 89-1034), declared one
of these acts, the “Pharmacy Robbery
Act,” to be pocket vetoed.

The Alabama Legislature will meet for
their Regular Session April 16, 1991,
These cases, plus reapportionment,
should provide the Legislature with
plenty of problems to keep them busy
for their 105-calendar-day session. W
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BAR BRIEFS

Hare selected to teach

B Pil Birmingham
attorney Francis
H. Hare, Jr,, who
practices with
the firm of Hare,
Wynn, Newell
& MNewton, was
selected as the
George E. Allen
Chair in law to
teach at the Uni-
versity of Richmond Law School during
the month of February 1991, The Allen
Chair was established in 1988 to allow
the law school to invite distinguished
legal scholars to spend time in resi-
dence and interact with the students
and faculty of the University of Rich-
mond Law School, Hare gave a series of
lectures on “Current Issues in Complex
Litigation."

He was admitted to the Alabama State
Bar in 1959 and is a member of the
board of bar commissioners, tenth cir-
cuit, place number one.

ABA book named
one of four best by
Money magazine

You and the Law, the American Bar
Association’s new 608-page legal guide
for consumers, has been chosen by
Morey magazine as one of the four best
books on personal finance published in
1990, 1t introduces the legal systems
and lawvers in various chapters, such as
“When and How to Use a Lawyer” and
“How the Legal System Works,” and ex-
plores specific legal problems con-
sumers may face: family law, including
marriage, divorce and children’s rights;
buying and selling a home; renting resi-
dential property; consumer credit;
bankruptcy: contracts; buying., owning
and selling a car; law and the workplace,
including sexual harassment and racial
discrimination; personal injury; crimi-
nal justice; the rights of older Ameri-
cans; and wills, trusts and estate plan-
ning. There are also charts, graphs and
maps that provide information about
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the laws in each state or federal laws
that apply across the United States. You
and the Law, from the ABA Division for
Public Education, does not offer legal
advice. It can be purchased from ABA
Order Fulfillment, 750 N. Lake Shore
Drive, Chicago, lllinois 60611, for
$19.95, plus $3.95 postage and han-
dling. Specify product code 235-0019.

Ingram and Thigpen
invested in January

New supreme
court Justice
Kenneth F. In-
gram of Ashland
and new ap-
peals court Judge
Charles A. Thig-
pen of Greens-
boro were invest-
ed in ceremon-
ies January 23,
1981, at the Montgomery Civic Center.
Justice Ingram moves to the supreme
court from his position as presiding
judge of the court of civil appeals. In-
gram was elected to the appeals court in
1986, after serving as a circuit judge in
the 18th Judicial Circuit for 18 vears.

Judge Thigpen
comes to the
court of civil ap-
peals from his
position as pre-
siding judge of
the fourth Judi-
cial Circuit, con-
sisting of Dallas,
Hale, Perry, Wil-
cox and Bibb
counties. Justice Ingram is a graduate
of Auburn University and Jones School
of Law. Judge Thigpen is a graduate of
the University of Alabama and the Uni-
versity's School of Law.

Max chosen member of
Newcomen Society

Rodney A. Max, a member of the Birm-
ingham firm of Najjar Denaburg, PC.,
has been invited to join the Alabama

Chapter of the Newcomen Society of the
United States.

The Society’s purpose, a non-profit
membership corporation, is to promote
private enterprise and study and recog-
nize achievement in American business
and the society it serves. Max was admit-
ted to the state bar in 1975,

Zarzaur re-elected

president, AACA

Ben L. Zarzaur, a member of the Birm-
ingham firm of Najjar Denabur, P.C., was
recently re-elected to a second term as
president of the American Association of
Creditor Attorneys. Zarzaur is a 1972 ad-
mittee to the Alabama State Bar.

Founded in 1989, the AACA is a na-
tional organization of creditor attorneys
linked by a common computer network.
The organization represents creditors in
the commercial and collections business
throughout the United States.

Johnson co-authors

toxic tort book

Birmingham attorney John M. John-
son, of the firm
of Lightfoot,
Franklin, White
& Lucas, recent-
ly co-authored
and published
Pesticide Litiga-
tion Manual,
a legal “service
manual”  for
handling pesti-
cide litigation cases, Dr. George
W. Ware, an associate director of the
Agricultural Experiment Station of
the University of Arizona, is the co-au-
thor.

The manual includes a detailed survey
of FIFRA, theories of liability and de-
fense, a lawyer's guide to pesticides, is-
sues frequently briefed in pesticide cas-
es, and a list of experts in pesticide cas-
es. To order a copy contact Clark Board-
man Company, Ltd., 375 Hudson Street,
New York, New York 10014, or call 1-
800-221-9428,

Johnson
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Tapley resigns
to direct The
Sentencing Institute
Administra-
tive Director of
Courts Allen L.
Tapley recent-ly
announced his
resignation from
that post to
found and direct
The Sentencing
Institute, a pri-
vate, non-profit
organization designed to deal with Al-
abama's prison overcrowding problem,
The Sentencing Institute will be located
in Montgomery, and initial funding will
be provided by a grant from the Edna
McConnell Clark Foundation. Tapley has
served as administrative head of Alaba-
ma's court system for 14 years under two
chief justices, C.C. Torbert, who appoint-
ed him to the post in 1977, and Sonny
Hornsby. A native of Camp Hill in Tal-
lapoosa County, Alabama, Tapley earned
his undergraduate degree in education
fram Auburn University and his graduate
degree in education from the University
of Alabama. In 1985, he received the
American Judicature Society's Herbert
Harley Award, which recognized “his ac-
complishments and extraordinary com-
mitment to the improvement of the ad-

Taploy

CORRECTION!

Flease make this correction in
your copy of the 1990-91
Alabama Bar Directory.

The telephone number of the
firm of Pittman, Hooks, Marsh,
Dutton & Hollis was listed as
(205) 388-8880.

The correct number is,
and always has been,
(205) 322-8880.

The firm's address,

800 Park Place Tower,
Birmingham, Alabama 35203,
as listed in the directory,
is correct.
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ministration of justice in Alabama.” He
was nominated for the Harley Award by
United States Senator Howell Heflin. Ta-
pley currently is a member of the board
of directors of the Conference of State
Court Administrators and served on the
Jury Standards Task Force of the Nation-
al Center for State Courts. He also is a
member of the American Judicature So-
ciety. Tapley is a member of Frazer
Memorial United Methodist Church and
is married to the former Eugenia Nix of
Foley. They have four children.

Mitchell elected

Fellow of College

Anne W. Mitchell, of the Birmingham
firm of Berkowitz, Lefkovits, lsom &
Kushner, was recently elected a Fellow
of the American College of Trust and Es-
tate Counsel. Mitchell is a graduate of
Cumberland School of Law. The College
is an international association of law-
yers who have been recognized as out-
standing practitioners in the laws of
wills, trusts, estate planning and estate
administration, Membership in the Col-
lege is by invitation of the board of
regents. |

EXECUTIVE DIRECTOR'S
REPORT

Continued from page 70

department is a comprehensive package
to present to the legislature in April
1991,

Comments, suggestions and inquiries
are invited by the Department of Indus-
trial Relations Workmen's Compensa-
tion Task Force at 649 Monroe Street,
Room 204, Montgomery, Alabama
36131. President Albritton will name
three Alabama State Bar members with
the advice and consent of the board of
commissioners to the advisory commit-
tee. You should be sure your bar com-
missioner has the benefit of your views
in this significant undertaking.

Do not forget that pending is a Tax
Reform Commission report which in-
cludes a proposal to tax professional
services,

At times, | get the feeling that the
apocryphal clergyman purportedly
ridden out of a certain Picken’s County
town might well be traversing Dexter
Avenue with his admonition here:
Reform! Reform! Reform! i ]

ALR to Am Jur or USCS o US L Ed.

You can't get closer to the issues than this.

Al Lawyers Cooperative Publishing, we know
our analytical legal research system is not
complete without ane vital link — our field
representatives. They know what's available,
what's affordable, and whal resources will be of
the greatest value to your practice, given your
needs and market,

Right now, your local representative is ready to
help you gel the most from our integrated library for Alabama practice - from

If you want to be in charge, talk to a representative who's in touch with your
needs. Contact your local representative directly, or call 1-800-527-0430.

oy
'- i
|

Ed Dorgan Christian Bters  Karen Runfola Brian Rooks Jirm Bellarmy, I
(205) 968-8365  (404) 362-8135  (404) 362-8135  (205) 871-6348  (615) 893-8800

Rochester, New York 14684
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ABOUT MEMBERS, AMONG FIRMS

ABOUT MEMBERS

Robert B. Hule announces the relo-
cation of his office to 2104 Rocky Ridge
Road, Birmingham, Alabama 35216.
Phone (205) 979-3371.

Mark A. Cavanaugh announces the
relocation of his offices to 4191
Carmichael Road, Montgomery, Alaba-
ma 36101. Phone (205) 272-8444.

Charles E. Robinson announces
the opening of Charles E. Robinson,
P.C., at Sixth Avenue-Court Street
West, Ashville, Alabama 35953. Phone
(205) 594-5133.

Mary Little Mattair announces the
opening of her office at 314 South
Bavlen, Suite 206, Pensacola, Florida,
32501, Phone (904) 469-8180,

Jeb S. Fannin announces the open-
ing of his office at 303 South Court
Street, Talladega, Alabama 35160. Phone
(205) 362-4420,

J. Thomas King, Jr., announces
that, effective January 1, 1991, he be-
came a vice-president with Collateral
Mortgage, Ltd. His new address is
1900 Crestwood Boulevard, P.O. Box
830180, Birmingham, Alabama 35283-
0180, Phone (205) 951-4000,

James D. Moffatt announces a
change of address. His new office is lo-
cated at 213 South Jefferson Street,
Athens, Alabama 35611. Phone (205)
233-5091.

J. Paul Lowery announces the relo-
cation of his office to 4183 Carmichael
Road, Montgomery, Alabama 36106-
2889. Phone (205) 271-0852.

Richard K. Mauk, former law clerk
to U.5, Bankruptcy Judge Stephen B.
Coleman, announces the relocation of
his office to Park Place Tower, Suite 550,
2001 Park Place, North, Birmingham,
Alabama 35203. Phone (205) 251-3311.
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Sheffield, Sheffield & Sheffield,
P.C. announces the change of the firm
name to Sheffield, Sheffield,
Sheffield & Lentine, P.C., and that
John A. Lentine has become a partner
of the firm. Offices are located at Frank
Nelson Building, 205 20th Street, North,
Suite 730, Birmingham, Alabama.
Phone (205) 328-1365.

W. Clint Brown, Jr., and Sherrie
G. Willman of Brown-Willman an-
nounce the relocation of offices to 118
E. Moulton Street, Suite 6, Decatur, Al-
abama 35601, Phone (205) 355-4956.

Roden & Hayes, P.C., Huel M,
Carter, P.C., Salem N. Resha, Jr.,
Robert W. Shores, and Michael S.
Herring announce the merger of their
firms, Richard L. Jones has become
associated with the firm. They will prac-
tice under the name of Roden &
Hayes, P.C., at 2015 First Avenue,
North, Suite 400, Birmingham, Alabama
35203. Phone (205) 328-6869,

The firm of John T. Mooresmith,
P.C. announces that J. Timothy Coyle
became a member of the firm effective
January 1, 1991, Offices are located at
100 Brookwood Place, Suite 202, Birm-
ingham, Alabama 35209. Phone (205)
871-3437.

Maynard, Cooper, Frierson &
Gale, P.C. announces that Gregory H.
Hawley, formerly an associate of the
firm, has become a member of the firm,
and that Mitchell G. Allen, Thomas
H. Brinkley, Katharine A. Weber,
Steven T. Marshall, Michael D. Mul-
vaney, and J. Alan Truitt have joined
the firm as associates. Offices are locat-
ed at 1901 Sixth Avenue, North, Suite
2400, AmSouth-Harbert Plaza, Birming-
ham, Alabama 35203-2602. Phone (205)
254-1000.

Gardner, Middlebrooks & Flem-
ing, P.C., 16th floor, P.O. Drawer 3103,
SouthTrust Bank Building, Mobile, Ala-

bama 36652, announces that John D.
Gibbons, former law clerk to Circuit
Judge Edward B. McDermott, and
Dixon Torbert Martino, former as-
sisant district attorney of Mobile Coun-
ty, have become associated with the
firm. Phone (205) 433-8100.

Richard Jordan & Randy Myers,
P.C. announces that Benjamin L.
Locklar, former law clerk to Judge
John C. Tyson, 111, Alabama Court of
Criminal Appeals, has become associat-
ed with the firm. Offices are located at
302 Alabama Street, Montgomery, Al-
abama 36104, Phone (205) 265-4561.

Cabaniss, Johnston, Gardner, Du-
mas & 0'Neal announces that Helen
Currie Foster and Steve Alan Tucker
became members of the firm July 1,
1990, and that Herbert Harold West,
Jr., 0. Kevin Vincent, Russell W.
Adams, Emily Sides Bonds, and
Melanie F. Merkle have become asso-
ciates of the firm. Birmingham offices
are located at 1700 AmSouth-Sonat
Tower, Birmingham, Alabama 35203.
Phone (205) 252-8800,

Hamilton, Butler, Riddick, Tarl-
ton & Sullivan, P.C. announces that
Steven C. Pearson has become associ-
ated with the firm. Offices are located at
Tenth floor, First National Building, P.O.
Box 1743, Mobile, Alabama 36633.
Phone (205) 432-7517.

The firm of Heninger, Burge &
Vargo announces the relocation of their
offices to 1500 Financial Center, Birm-
ingham, Alabama 35203, effective De-
cember 17, 1990, Phone (205) 322-5153.
The firm also announces that Joseph
W. Buffington has become a member
of the firm, and David M. Cowan has
become associated with the firm.

John D. Richardson, Mark E.
Spear, David F. Daniell and Mark J.
Upton, formerly members of Brown,
Hudgens, Richardson, P.C., announce
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the formation of Richardson, Daniell,
Spear & Upton, P.C. Offices are locat-
ed at 1110 Montlimar Drive, P.O. Box
16428, Mobile, Alabama 36616. Phone
(205) 344-8181.

The firm of Lyons, Pipes & Cook
announces that Allen E. Graham,
Robert S. McAnnally and Michael C.
Niemeyer have become associated with
the firm. Offices are located at 2 North
Royal Street, P.O. Box 2727, Maobile,
Alabama 36652. Phone (205) 432-4481.

Burr & Forman announces that
Robert H, Rutherford and Gene T.
Price have become partners in the firm,
and Robert S.W. Given, Victor L.
Hayslip, Nancy L. Childress, Laura
W. Brewer, Jennifer Manasco
Busby, and James A. Taylor, Jr., have
become associated with the firm. Birm-
ingham offices are located at 3000
SouthTrust Tower, 420 North 20th
Street, Birmingham, Alabama 35203.
Phone (205) 251-3000.

The firm of Johnstone, Adams,
Bailey, Gordon & Harris announces
that Michael C. White has become a
member of the firm, and Robert 8.
Frost has become associated with the
firm. Offices are located at Royal St.
Francis Building, 104 St. Francis Street,
Mobile, Alabama 36602,

The office of Prince, Baird, Turner
& Poole, P.C., announces the addition
of former Circuit Judge Jerry B.
Baird as a partner in the firm, effective
January 4, 1991, Offices are located at
2501 Sixth Street, Tuscaloosa, Alabama
35401. Phone {205) 345-1105.

The firm of Nerman, Fitzpatrick,
Wood, Williams & Parker announces
that Robert D. Norman, Jr., and
Thomas A. Kendrick have become
partners of the firm. Offices are located
at 1800 City Federal Building, Birming-
ham, Alabama 35203. Phone (205} 328-
6643,

Gordon, Silberman, Wiggins &
Childs, P.C. announces that Naomi
Hilton Archer, Joseph H. Calvin,
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Ill, Timothy D. Davis, and Linda J.
Peacock have become associated with
the firm. Offices are located at 1400
SouthTrust Tower, Birmingham, Alaba-
ma 35203, Phone (205) 328-0640,

Donald F. Pierce, Davis Carr and
Helen Johnson Alford announce the
opening of their firm, Pierce, Carr &
Alford. Forrest S. Latta joined the
firm effective January 1, 1991, Offices
are located at Suite 900, Montlimar Park
Office Building, 1110 Montlimar Drive,
Maobile, Alabama 36604, The mailing ad-
dress is PO. Box 16046, Mobile 36616,
Phone (205) 344-5151.

The firm of Lanier, Ford, Shaver &
Payne, P.C. announces that M. Ann
Wagner, Lewis E. Bell and George E.
Knox have become associated with the
firm. Offices are located at 200 West
Court Square, Suite 5000, Huntsville,
Alabama 35801.

The firm of Steven F. Schmitt, P.C.

announces that Michael S. Harper he-
came a member effective February 1,
1991. The new firm will be known as
Schmitt & Harper, P.C. Offices will be
located at 213 Barnett Boulevard, P.O.
Box 606, Tallassee, Alabama 36078,
Phone (205) 283-6855.

Wilson & Pumroy announces that
T. Boice Turner, Jr., has become a
partner in the firm, and the name of the
firm has been changed to Wilson,
Pumroy & Turmer. Offices are located
at 1431 Leighton Avenue, P.O. Box 2333,
Anniston, Alabama 36202, Phone (205)
236-4222.

ﬂlﬂ‘ﬂ" Givens, Tarver, Miﬂll‘h
Peters, Lockett & Diaxz, P.C. an-
nounces the relocation of their Mobile
office to 401 Church Street, Mobile, Al-
abama 36602. Phone (205) 432-3700.

The Law Offices of Jeffery A.
Foshee announces that Daniel R.
Farnell, formerly practicing in Mobile,
has become associated with the firm. Of-
fices are located at 900 8. Perry Street,
Montgomery, Alabama 36104. Phone
(205) 265-1960.

The firm of Spain, Gillon, Grooms,
Blan & Nettles announces that Debo-
rah A. Pickens, James A. Kee, Jr.,
and Betsy Palmer Collins have been
named partners in the firm, located at
2117 Second Avenue, North, Birming-
ham, Alabama 35203, Phone (205) 328-
4100,

The Law Office of John E. Enslen
announces that Parker C. Johnston
has been made a partner, effective Jan-
uary 1, 1991, The name of the firm has
been changed to Enslen & Johnston,
with offices located at 499 5. Main
Street, Wetumpka, Alabama 36092,
Phone (205) 567-2545.

Correction: The address in the Jan-
uary issue of The Alabama Lawyer for
Davis & Neal should have read P.O.
Drawer 711, Opelika, Alabama 36801, W

The Mark of a
Professional

Add a professional image to your
office with this attractive cast alumi-
num emblem. 18" x 23", in your
choice of black, white, silver or gold
with black or white lettering. Easily
attached to any surface and may be
used indoors or out. . . S1IB
On Sale now for $99.50
B & B Manufacturing '
P.O. Box 2511 |
Muscle Shoals, AL 35661
Phone (205) 351-2040

Alafma resifiits plosse wlil 4'5 salps l
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DISCIPLINARY REPORT

Disbarment

Montgomery lawver Elno A. Smith,
Jr., was disbarred, effective at midnight
on December 31, 1990, based upon vari-
ous violations of the Code of Profession-
al Responsibility, involving neglect of
client affairs. [ASB Nos. 87-642, B7-672,
B3-784, 89-413, and 89-452|

Public Censure

On November 2, 1990, Charles Clif-
ford Carter, an Alabama lawyer prac-
ticing in Columbus, Georgia, was pub-
licly censured for violating Disciplinary
Rules 6-101{A), 7-101(A)1)(2) & (3),
and 1-102(A){5) of the Code of Profes-
sional Responsibility of the Alabama
State Bar. Carter filed a bankruptcy pe-
tition in the United States Bankruptcy
Court for the Middle District of Alabama
for a client and, thereafter, failed to at-
tend the first meeting of creditors, failed
to timely submit a confirmable proposed
plan, failed to attend two show cause
hearings ordered by the bankruptcy
judge and failed to make a timely refund
of his fee to his client when ordered to
do so by the Court.

Carter was suspended from practice
before the Bankruptcy Court for one
year and was found by the Disciplinary

Board of the Alabama State Bar to have
willfully neglected a legal matter en-
trusted to him, to have failed to seek the
lawful objectives of his client, intention-
ally failed to carry out a contract of em-
ployment entered into with his client,
prejudiced or damaged his client during
the course of a professional relationship,
and engaged in conduct that is prejudi-
cial to the administration of justice.
|ASB No. B9-501]

Private Reprimands

* On December 14, 1990, a lawyer was
privately reprimanded for having inten-
tionally failed to seek the lawful objec-
tives of his client through reasonably
available means, in violation of DR 7-
101{A)(1). The lawyer was hired to de-
fend a civil suit and filed an appearance
on behalf of his client. He, thereafter,
without objection or motion to dismiss,
allowed the case to be continued nine
times over a period of 16 months, and
billed his client for his appearances at
these nine separate docket calls. |[ASB
No, 90-428]

* On December 14, 1990, a lawyer was
privately reprimanded for conduct prej-
udicial to the administration of justice
and conduct adversely reflecting on

FALL 1990 BAR EXAM

STATISTICS OF INTEREST

NUmber Sithing TOr BXAIML.. ... cmviiasmisissssmmmssizssamsssmisinrnssissmsnss 370
Number certified to Alabama Supreme Court ..........ceeereeesns 260
BT e T S e 1 MR e s e i 70 %
Certification percentages:

University of AlAbama . ..ot isississinaiisiisiass 80 %
D T M .y s emiossin ioksi s 4Reissans 14Rsts Fasp SR aaFRSR A bR eamanan pupuaasER o 80 %
Birmingham School of Law..........cccimiimniimamnmies 47 %
) T [ e L e L o S 46 %
MilesiEOllere ORIRWI i i ettt ashes e b ety 25%
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fitness to practice law. The lawyer had
filed a suit and then entered into an
agreement with opposing counsel to
grant the defendant additional time, to a
specified date, within which to file an
answer, in order to allow for possible
settlement. The lawyer, nonetheless,
filed an application for default judgment
with supporting affidavit prior to the
agreed-upon date, and without any no-
tice to opposing counsel. [ASB No. 90-
356

» On December 14, 1990, a lawver was
privately reprimanded for having willful-
lv neglected a legal matter entrusted to
him. He accepted original documents
from clients, after discussing his fee,
and agreed to file suit on behalf of the
clients or promptly return the docu-
ments to them. He did neither, however,
and thereafter failed to return numer-
ous telephone calls from the clients, He
told the clients in the fall of 1989 that
he would file suit shortly, but did not do
so. He ignored the clients’ January 1990
certified mail request that he return
their documents, and did not return the
documents to the clients until they filed
a complaint against him with the bar in
February 1990, [ASB No. 90-162]

o On December 14, 1990, a lawyer was
privately reprimanded for conduct ad-
versely reflecting on fitness to practice
law, in violation of DR 1-102(A)(6). The
lawyer struck a court clerk in a court-
house hallway, in front of other lawyers
and other court personnel, and, using
mild profanity, expressed displeasure
over the recordkeeping done in the
clerk’s office. [ASB No. 89-835]

* On December 14, 1990, an Alabama
lawyer received a private reprimand for
violation of Disciplinary Rules 1-
102(A)(4 and 1-102(A)(6). The Disci-
plinary Commission found that the
lawyer had engaged in a personal busi-
ness relationship with a client and had
mislead the client, had misinformed the
client as to the import of certain docu-
ments executed by the client and per-
formed other acts that adversely reflect-
ed on his fitness to practice law. |ASB
No. 90-160] [ |
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POSSIBLE

APPELLATE COURT RESTRUCTURING

uring the past two decades

there have been numerous

studies and recommenda-

tions with respect to Alaba-
ma's appellate courts. The most recent
study was made in 1988 and 1989 by a
special Alabama State Bar task force.
With one modification as later noted,
the task force report was adopted on
September 15, 1989, by the board of bar
commissioners, “Upon an understand-
ing that the board was merely approving
the task force's work and it was not ap-
proving in detail some of the specifics
noted therein."

Although the workload of the Alaba-
ma Supreme Court has since further in-
creased approximately 20 percent', no
changes in structure have been made. In
1989, the Alabama Supreme Court pub-
lished more opinions than any other
court of last resort in the United States.?

That increased workload undoubtedly
contributed to the continued decline in
the use of oral argument.

During the 1989-90 term, the su-
preme court heard only 41 oral argu-
ments in approximately 5 percent of the
cases in which written opinions were re-
leased.” Likewise, for the 1988-89 term,
only 6 percent of the 365 cases decided
by opinion in the court of civil appeals
were orally argued. During the past two

Bert S, Nettles
Barl S Nettles i with
the Birmengham ferm of
Bian & Netties. He s a
graduate of the Univer-
sity of Alshama and the
University's School of
Law Since 18988, he
has been chainperson
of the Alabama Siate
Bar Task Force on Pos-
gible Restruciuring of
the Apellate Courls
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IN ALABAMA

By BERT 5. NETTLES

court terms, oral argument was heard in
only 1 percent of the cases docketed in
the court of criminal appeals. By con-
trast, the United States Circuit Court of
Appeals for the Eleventh Circuit, during
the vear July 1, 1989, through June 30,
1990, heard oral argument in 826 cases
(46.5 percent) out of 1,778 reviewed.

All projections point to still further
substantial increases in Alabama’s appel-
late workload. No matter how industri-
ous and dedicated our appellate judges
are, there is a limit to everyone's capaci-
tv. A new and greatly enlarged Judicial
Building is under construction. That
building can easily accomodate the addi-
tional judges necessary for appellate re-
structuring. As a consequence, the task
force report (now almost two vears old)
seems more pressing than ever:

JUNE 20, 1989

Final Report of the
Alabama State Bar's
Task Force on the
Possible Restructuring

of the Appellate Courts
This task force was formed by appoint-
ment of President Gary Huckaby upon
his assuming office in July 1988, Sub-
committees of the task force met with
all of the Appellate Judges of the State of
Alabama soliciting suggestions and gen-
eral input. In addition, the task force
has reviewed previous reports and rec-
ommendations, including those of the
Harris Commission, the Thomas B. Mar-
vell Report of December 1985, prepared
jointly by the Appellate Justice Center
and the Institute of Judicial Administra-
tion, and the 1973 report on the Appel-
late Process in Alabama prepared by

David Halperin of the National Center
for State Courts. The task force is partic-
ularly appreciative of the assistance re-
ceived from Chief Justice E.C. “Sonny”
Hornsby, former Chief Justice C.C. “Bo”
Torbert, Associate Justice Hugh Maddox
(who attended our January meeting),
Associate Justice Sam Beatty (who is a
member of the task force), Judge
William Bowen of the Court of Criminal
Appeals (who is a member of the task
force), Judge Sam Taylor of the Court of
Criminal Appeals {(who attended one of
the meetings of the task force), Associ-
ate Justice Willis B. Hunt of the Georgia
Supreme Court (who attended the Jan-
uary task force meeting), and all of the
other Appellate Judges of the state who
contributed to the information-gather-
ing process.

The task force is convinced that a crit-
ical need exists for immediate restruc-
turing of Alabama’s appellate courts.
The problem is particularly acute with
the workload presently thrust upon the
members of the Alabama Supreme
Court, who are now called upon to han-
dle caseloads more than 125 percent
above that recommended by appellate
court experts. As Justice Hunt stated in
reviewing recent changes in the Georgia
Appellate Court system, appellate judges
should be more than just a paper-grader
for law clerks,

In addition to the presently increasing
caseload of the Supreme Court, any nec-
essary changes should be made now in
order to allow for proper utilization of
the new Alabama Judicial Building for
which plans are currently being drawn.

The task force has divided its recom-
mendations into two areas, those per-
taining to the Supreme Court and those
presently pertaining to the intermediate
appellate courts,

(Continuwed on page 79)
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RonALD A. DRUMMOND

Resolution of Jackson County
Bar Association

Whereas, the Honorable Ronald A.
Drummond departed this life on the
22nd day of July 1990, and the mem-
bers of this association wish to ac-
knowledge the many and meaningful
contributions he has made to the legal
profession and to convey to his family
our deep sympathy; and

Whereas, it is fitting on the occasion
of this special meeting of this associa-
tion to note the following in his life:

That he was born in Walker County,
Alabama, on September 28, 1945, and
later moved to Scottsbhoro, where he
graduated from high school in 1963;

That he earned his bachelor of arts
degree from the University of Alabama
in 1967:

That he was married to the former
Rebecca Barclay. and two children
were born of that marriage, Will and
Claire, all of whom survive him;

That he attended and graduated
from the Cumberland School of Law of
Samford University, receiving his law
degree in 1972, cum laude, having
served as a law student on the board of
editors of the Cumberland-Samiford
Laiw Review, and having published in
that law review;

That he thereafter served as law
clerk to the late Justice James Blood-
worth of the Supreme Court of Alaba-
ma;

That he returned first to Jasper, Al-
abama, and then to this community to
begin the private practice of law,
where he was actively engaged in the

general practice of law, including the
trial bar, until his death, a period of
over 18 vears of service to the legal
profession;

That, during his tenure in our
ranks, he served as president of this
association, while maintaining an ac-
tive role as a member of the State of
Alabama and American Bar Associa-
tions; and

That he served from 1987 until his
death as judge of the City of Scotts-
boro Municipal Court;

That his active participation was not
confined to the legal profession, but
extended to his church, where he
served as a member of the board of
trustees of the First United Methodist
Church of Scottshoro, to the Kiwanis
Club, where he served as its president,
to the chamber of commerce, where
he served as vice-president, and to the
Jackson County Hearl Association,
which he served as president; and

That his life was marked by his de-
votion to his church, his family and to
this profession.

John E. Porter, Il
Livingston, Porter & Paulk, PC.
Scolisboro, Alabama

President, Jackson County Bar
Associalion

WALTER FREDERICK EIGENBROD

Resolution of Huntsville-Madi-
son County Bar Association

Whereas, Walter Frederick Eigen-
brod departed this life in Huntsville,
Alabama, on the Sth day of November
1990; and

Whereas, for 43 years he was a prac-
ticing attorney and member of this as-
sociation and served as its president in
1963; and

Whereas, he was awarded a bachelor
of arts degree from Louisiana State
University in 1935 and a Juris Doctor
from Tulane University in 1941 and
served in the United States Army Air
Corps from 1941 through 1945 and
was discharged with the rank of major;
and

Whereas, in 1962 he was appointed
by President John F. Kennedy as a
member of the Presidential Emergency
Board No, 148 to investigate a dispute
between New York Central Railway
Company System and the Pittsburgh
and Lake Erie Railroad Company; and

Whereas, in 1967 he was appointed
by President Lyndon B. Johnson as an
advisor to the Fifth Session of the
Trade and Development Board of the
United Nations Conference of Trade
and Development at Geneva, Switzer-
land: and

Whereas, he was a member of the
American Arbitration Association Vol-
untary Labor Arbitration Panel, the Ar-
bitration Panel of Federal Mediation
and Conciliation Service, the National
Academy of Arbitrators and the Ameri-
can and Alabama State Bar Associa-
tions; and

Whereas, he has served his commu-
nity as chairperson of the Madison
County March of Dimes, president of
the Tennessee Valley Chapter of Asso-
ciation of 1.5, Army, vice-commander
of the Huntsville Post American Le-
gion, president of the Kiwanis Club of
Huntsville, a member of the Board of
Advisors of the Little Theater, presi-
dent of the Madison County Tubercu-
losis Association, a member of the
Huntsville-Madison County Railroad
Authority; and a member of the Alaba-
ma State Democratic Executive Com-
mittee,

John W. Evans, Iff
President, Hunisville-Madison
Counly Bar Association
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{Comtinued from page 77)

Recommendations with
Respect to the Alabama
Supreme Court

1. Jurisdiction of the Supreme Court
should be limited to certiorari jurisdic-
tion. Howewver, direct appeals should be
allowed as presently provided by statute
in utility rate cases and lawver disci-
plinary matters. Further, appeals should
be allowed as a matter of right from the
Court of Criminal Appeals with respect
to cases for which the death penalty has
been imposed. Further, the task force
would consider provisions for other di-
rect appeals or appeals as a matter of
right where such action is now specially
authorized by statute,

2. The Supreme Court should have
“reach down"” authority. Such reach
down authority should be limited to
matters raised on the Supreme Court's
own motion,

3. Certification of particular appeals or
questions, such as constitutional issues
of first impression, should be available to
the intermediate appellate courts.

4. The membership of the Supreme
Court should be reduced from nine to
seven justices, by attrition.

5. The Supreme Court should sit as an
en banc court, with no panels or divi-
S10NS,

Intermediate Courts of
Appeals

1, The present distinction between the
Alabama Court of Criminal Appeals and
the Alabama Court of Civil Appeals
should be maintained,

2. In view of the greatly expanded
workload that will result from the above
recommended changes of the Supreme
Court, the task force recommends that
the members of the Court of Civil Ap-
peals be increased from three to twelve
judges, with three to be appointed for
two-year terms, three elected for four-
year terms and three elected for six-vear
lerms.

3. Due to the probable need for still
additional judges in the future on the
Court of Civil Appeals and also the Court
of Criminal Appeals, the task force rec-
ommends that a special commission or
possibly an existing group, such as the
Judicial Study Commission Session, be
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directed to provide periodic recommen-
dations as may be appropriate with re-
spect to the number of judges on both
courts.

4. Judicial panels should be authorized
in order that either of the intermediate
court of appeals could sit in panels of
three or more judges as may be neces-
sary. However, all courts and panels of
courts should avoid geographic divi-
sions, and they should be available for en
banc hearings as may be appropriate.

5. The intermediate Courts of Appeals
should have the authority to decline is-
suing written opinions, as they may
deem appropriate,

6. Other than the above, no changes
are recommended with respect to the
Court of Criminal Appeals.'

Implementation

1. All recommended changes should
become effective in January 1991,

2. Upon approval of the Alabama Board
of Bar Commissioners, the Chief Justice
of the Alabama Supreme Court and the
Administrative Office of Courts should
be asked to supervise the drafting of leg-
islation necessary to implement the rec-
ommended recommendations.

3. The proposed statutory and/or con

stitutional changes should be pre-
cleared with the U.S. Department of Jus-
tice.

4. The task force volunteers and rec-
ommends that it remain available to as-
sist in the implementation of these rec-
ommendations. Specifically, the task
force recommends that any changes in
these recommendations deemed neces-
sary or appropriate be made as soon as
possible by the Board of Bar Commis-
sioners rather than referring these rec-
ommendations to any other or further
committee, commission or task force.

In conclusion, the task force recom-
mends the consideration and implemen-
tation of these recommendations as a
highest priority of the Alabama State
Bar. | |
Footnotos
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WiLLiAM HENRY ARMBRECHT, JR.
Mobile
Admilted: 1932
Died: February 2, 1991

ALBERT HARVEY CASEY, JR.
Birmingham
Admitted: 1987
Died: November 20, 1990

|| JOHN MANNING HIGGINS
Clanton
Admitted: 1967
Died: August 4, 1990

MITCHELL JENKINS JACKSON
Montgomery
Admitted: 1928
Died: February 1, 1991

FLETCHER LORD
New Brockton
Admitted: 1923 If

Died: July. 16, 1990

BALPHA LONNIE NOOJIN, JR.
Gadsden
Admitted: 1942
Died: June 26, 1990

MEeLEA CLARE RODGERS
Decatur
Admitted: 1980
Died: December 30, 1990

CHARLES AUGUSTUS SULLINS
Huntsville
Admitted: 1963
Died: January 7, 1991
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OPINIONS OF THE GENERAL COUNSEL

By ALEX W. JACKSON*

MARKETING LEGAL SERVICES IN THE 90S:
Good Taste and Professional Ethics Take on the First Amendment

uring a recent television

special Roseanne Barr joked

about lawyer advertising, de-

picting client “testimonials”
as meaningless and ripe for mispresen-
tation. Using visual images inappropri-
ate to this article, Ms. Barr pointed out
that, without all the facts, it is impossi-
ble to determine whether a given settle-
ment figure is adequate, or appropriate,
despite the apparent satisfaction of the
client giving the testimonial, or the
truth of the client's statement. While
the source of these observations may be
surprising, they nonetheless demon-
strate the delicate balance that exists be-
tween constitutionally guaranteed free-
dom of speech and bar authority to reg-
ulate the form and content of public
communications regarding an attor-
NEY'S SETVICES.

Some guidance in this area has come
from the United States Supreme Court,
but many marketing concepts have vet
to be considered by that Court, As a re-
sult state regulatory agencies, like the
Alabama State Bar, have had to engage
in the uncomfortahle business of pre-
dicting how the Court might view cer-
tain marketing (i.e., advertising)
schemes. The bar has done this in three
ways, the first by formal rule, the next
by formal opinion, interpreting the ac-
tual Rules of Professional Conduct, and
finally by informal opinion, interpret-
ing, for guidance purposes, all sources
of authority, and seasoning that inter-
pretation with (it is hoped) practical
common sense. The “Black Letter” rules
on advertising are found in Rules 7.1
through 7.7 of the Alabama Rules of
Professional Conduct. These Rules were
adopted in 1990, with an effective date
of January 1, 1991, but they continue in
most respects the regulatory scheme
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that existed under the former Alabama
Code of Professional Responsibility. The
Rules speak, in most instances inter-
changeably, of “advertising” and “com-
munication about the lawyer or the
lawyer's services”, maintaining, for ex-

A lawyer awakening
from a 15-year coma
would, after a day or

fwo of exposure to cur-
rent electronic and print
media, opine that “any-
thing goes” in regard to
attorney advertising.

ample, that the prohibition on “false and
misleading statements” applies to both
(Rules 7.1 and 7.2, see also the Com-
ment to Rule 7.1).

A lawyer awakening from a 15-vear co-
ma would, after a day or two of exposure
to current electronic and print media,
opine that “anything goes" in regard to
attorney advertising. True, much has
changed and probably change will con-
tinue, but certain thresholds will proba-
bly not be abrogated in the foreseeable
future, It is unlikely that the ban on di-
rect personal solicitation of clients will
be repealed, or even materially altered
(Rule 7.3). It is also probable that live
telephone solicitation will continue
to be prohibited conduct and, even
though a small number of jurisdicitions
now allow the operation of computer-

ized, recorded-message telemarketing
schemes, such schemes are, and proba-
bly will continue to be, not allowed in Al-
abama.

Hundreds of calls a vear are made by
Alabama lawyers to bar counsel to in-
quire about permissible forms of adver-
tising/communication. Some forms are
specifically approved in Rule 7.2 (a), in-
cluding telephone directories, legal di-
rectories, newspapers or other periodi-
cals, outdoor displays, radio, television,
or written communication “not involy-
ing solicitation.” The latter includes di-
rect mail targeted advertisements or let-
ters, which, although permitted, must
comply in all particulars with require-
ments attendant to other, more conven-
tional, forms of communication,

The Disciplinary Commission, through
formal ethics opinions, has advised that
Alabama lawyers may sponsor little
league baseball teams, may sponsor high
school year books, PTA handbooks and
the like, and may be named or recog-
nized for this sponsorship. The line is
crossed, however, when the lawyer or law
firm attempts to use this recognition for
a commercial purpose and includes in
the publication information about the
lawyer beyond typical “business card” in-
formation (i.e., name, address, phone
number), such as area of practice. When
this more descriptive information is in-
cluded the “communication” becomes
an advertisement, and all of the relevant
rules apply. Similar distinctions would
apply on announcements regarding the
formation or relocation of a law practice
such that, depending on the content, the
announcement might, or might not, be
an "advertisement.” The content test is
not, however, solely determinative on
this question as the method, or context,
of the presentation may also be sufficient
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to define a communication as an “adver-
tisement."

For example, a firm name and tele-
phone number, without any other infor-
mation but presented in 20-foot tall
electric lights on the side of a blimp
over the Super Bowl would, no doubt,
be considered as an “advertisement.” In
similar fashion, some definitional infer-
ences are to be drawn by the context of
the presentation such that a lawyer list-
ing himself under specified areas of
practice in telephone directory listings
that are formatted in that fashion has,
thereby, “advertised” and must comply
with the advertising rules.

Lawvers use other forms of printed
communication to “bring the message”
to the public. Among them, and gaining
in popularity and respectability, is the
“firm brochure”, which may be anything
from an in-house typewritten curricu-
lum vitae to a professionally produced,
multi-color slick paper “history and bi-
ography” of a law firm and its members.
These brochures are permitted but have
been defined, on the basis of content,
and perhaps intent, as advertisements.
Another common vehicle is the “public
service” legal advice column in a news-
paper or other periodical. In most in-
stances these are not considered to be
“advertisements,” but the method of pre-
sentation and the degree and nature of
information about the responsible
lawyer can lead to a different determina-
tion.

Once a communication has, by con-
tent, context or otherwise, become an
advertisement certain requirements ap-
ply. The first, already mentioned, is that
the advertisement not be false or mis-
leading. Rule 7.1 further cites specific
matters that are, per se, false or mislead-
ing, including communications that
contain a misrepresentation of fact or
law, that create an unjustified expecta-
tion about the results the lawyer can
achieve, that compare the quality of the
lawyer's services with the quality of oth-
er lawyer's services or that communicate
{directly or by implication) certification
of the lawyer by a non-bar approved cer-
tifying organization. [Rule 7.1, (a)-{d)].

Fine rules all, but what do they mean
in application? To go back to Roseanne
Barr's joke, client testimonials are not
allowed in Alabama on the premise that
they, generally, omit facts and are mis-
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leading by omission and that, in any
event, they create unjustified expecta-
tions about the results a particular
lawyer can obtain, The United States
Supreme Court has denied certiorari on
a California case wherein a lawyer was
disciplined for using client endorse-
ments/testimonials, but to date there
have been no opinions on point to guide
regulatory agencies which must, in the
absence of authority, apply the generic
principles of fraud and misrepresenta-
tion in their most logical and reasonable
fashion. Further examples of communi-
cation deemed impermissible under
these standards are statements that a
lawyer is “the best” or "the smartest” or
“the toughest," whereas the statement
that a lawyer is “experienced” is, if true,
permitted. A lawyer may not claim that
he is certified as an "NFL Agent/Attor-
ney,” because that certification is not
recognized by the Alabama State Bar, but
a lawyer may state, if true, that he is a
“Certified Civil Trial Advocate” by the
National Board of Trial Advocacy, cur-
rently the only certification group ap-
proved in this state.

When read together these rules
formed a substantial part of the basis of
the bar's formal opinion holding that Al-
abama lawyers may not ethically partici-
pate in marketing ventures such as the
Personal Injury Trial Lawyers Associa-
tion, Bankruptcy Attorneys Trust,
DUI/DWI Defense League and the like
|see Opinion RO-90-49(A) & (B)]. Other
marketing schemes, quasi-legal service
plans, such as those offered by American
Express and Montgomery Ward, have
not, to date, been specifically approved
or disapproved by the bar, but are cur-
rently being studied to determine what
they are, how they operate and what de-
gree of regulation of lawyer participation
in them is necessary, if any at all. The
bar does not seek to regulate any of the
companies offering marketing plans,
whatever they may be called, but rather
seeks o advise Alabama lawyers about
the ethical implications of their partici-
pation in such plans. Rule 7.2(c) pro-
hibits lawyer participation in “for-profit”
lawvyer referral services; other rules pro-
hibit sharing legal fees with non-lawyers
(Comment, Rule 7.2; Rule 5.4}, but

At Union Bank, Trust Is Our
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Offering Solid Trust Service Since 1901
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| lawyers are permitted to pay the “reason-

able costs" of their own otherwise per-
missible advertisements or written com-
munications.

Once a lawyer has elected to “adver-
tise” other regulations also come into
play. For example, each advertisement
must contain the disclaimer and the dis-
claimer must be “clearly legible or audi-
ble." The disclaimer set out in Rule
7.2(e) is slightly changed from the for-
mer Code of Professional Responsibility
disclaimer, although a transition rule
does provide some change over time for
advertisements that commenced under
the former language and continue un-
der the new.

Each advertisement must contain the
name of at least one lawver responsible
for its content [Rule 7.2(d), or the
“designated target” rule], even if a trade
name is used. Trade names are per-
mitted by Rule 7.5(a); more on them lat-
er.

A copy or recording of each advertise-
ment must be delivered to the office of
the bar's general counsel within three
days after its first dissemination. In ad-
dition, the lawyer responsible for the
content must keep a copy for six (6)
vears. The lawyer is required to tell the
bar who is publishing or hroadcasting
the advertisement and the contemplated
duration of the advertisement. This is a
filing and recordkeeping rule, not a pre-
screening rule. Receipt of the advertise-
ment by the bar is not tantamount to
approval of the same, unless a specific
request has been made and acknowl-
edged. Rule 7.2(f) provides that if fees
are stated in the advertisement then the
stated services must be available at the
stated rate for no less than sixty (60)
days after the last date of broadcast or
publication. Failure to comply consti-
tutes “prima facie evidence of mislead-
ing advertising and deceptive practices.”

Lawyers may state that they do, or do
not, practice in an area of the law, but
they may not state or imply, in so doing,
that they specialize or are expert in any
areas of practice. Lawyers admitted to
practice before the U.S, Patent and
Trademark Office may so specify and
lawvers engaged in Admiralty Practice
may so designate. The Rules, as men-
tioned, also specify that certain certifica-
tions granted by outside (i.e., non-bar)
organizations may be included in other-

wise permissible advertisements. A re-
view and approval process is set forth in
Rule 7.7 whereby such outside organiza-
tions may grant certification to Alabama
lawvers and those lawvers may advertise
that certification. Very few lawyers have
taken advantage of this opportunity, and
only one certifying organization has
been approved.

For some time trade names have been
permitted in Alabama, provided that
they are not misleading and do not im-
ply a connection with a government
agency or with a public or charitable or-
ganization. In a recent formal opinion
on trade name usage (RO-90-100), the
Disciplinary Commission considered
the developing trend of lawvers and
law firms that select and use alphabeti-
cally advantageous trade names to ob-
tain lead-off directory listings (where
such listings are alphabetical), and fail
to use that trade name in any other con-
text.

The Commission held such practices
to be in violation of the Rules and deter-
mined that a trade name, once adopted
and used in any permissive public com-
munication, should be used consistently
in all public communications (including
advertisements). Thus, John Doe may
not use the trade name “AAA Legal Clin-
ic" to gain an advantageous telephone
directory listing and then abandon that
name in all of his other public commu-
nications. In addition, of course, the use
of a trade name does not abrogate the
requirement that the name of a lawyer
be used, meaning that any advertise-
ment for “AAA Legal Clinic” must also
contain language similar to “The Law
Office of John Doe"” or “John Doe, Attor-
ney.” Once this joinder has been effected
it must be continual and consistent.

With the phenomenal growth in
lawyer advertising in the last few years
many new marketingfadvertising con-
cepts have been developed. Closely relat-
ed to the “legal service” plans previously
mentioned are programs whereby insti-
tutional clients, such as banks and cred-
it unions, advertise as additional ser-
vices available for their customers/mem-
bers certain standard legal services such
as “will review." Some of these pro-
grams, rendering services with non-
lawver personnel, are prohibited as the
unauthorized practice of law; others,
which rely on corporate in-house coun-
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sel, may also be prohibited by rules
which prevent the practice of law by
non-legal corporations [Rule 5.4, Rules
5.5(b)] on a similar basis. Still others,
which rely on services provided by out-
side (but closely affiliated) counsel may
be permissible, but subject to bar regu-
lation in a number of areas, including
advertising. It is axiomatic that a lawyer
may not do through a third party or en-

tity that which he himself is prohibited |

from doing [Rule B.4(a)].

Insofar as advertising done by non-
lawyers, or entities, which benefits a
particular lawyer or lawvers, application
of this principal would impose upon
that benefited lawyer or lawyers the
obligation to require that the advertise-
ment or communication in question be
in full conformity with bar advertising
rules, For example, a lawyer may not
benefit from, or be party to, third-party
advertisements that tout expertise (i.e.,
“As a free service to our customers we
will provide a will review by John Doe,
Attorney, a well-known estate planning
expert”). Indeed, lawver participation in
such programs, even when properly ad-
vertised, is problematical, at best, and
subject to many other ethical and prac-
tical considerations.

It is certain that before this article is
published new innovative marketing
programs will be developed and offered
to Alabama lawyers. Practitioners inter-
ested in participating in such programs
should carefully consider the permissive
ethical boundaries that exist, being
aware that the right to commercial free
speech is not absolute. The Alabama
State Bar has made a good faith effort
over the past several vears to keep up
with developments in this area by coor-
dinating the work of the bar legal staff
with three active bar committees, the
Lawyer Advertising and Solicitation
Committee, the Prepaid Legal Services
Committee and the Permanent Code
Commission. When in doubt about a
proposed course of conduct, early con-
tact with the bar can be helpful and in-
formative. Advertising is here to stay,
but even a ribald comedienne knows
that “not everything goes.” |

* Jackson now is in private practice
in Maontgomery, but served as assistant
general counsel for the Alabama State
Bar for ten and o half years.
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BUILDING ALABAMA’S
COURTHOUSES

The fallowing continues a history
of Alabama's county courthouses—
their origins and some of the people
who contributed to their growth. The
Alabama Lawgyer plans lo run one
county’s story in each issue of the mag-
azine. If you have any photographs of
early or present courthouses, please
forward them to: Samuel A. Rumore,
Jr., Miglionico & Rumore, 1230 Brown
Marx Tower, Birmingham, Alabama
35203,

Henry DeBardeleben is
remembered as one of the
premier industrialists and
entrepreneurs in Alabama,

He grew up as a ward in the home of
Daniel Pratt, who had made Prattville in
Autauga County the manufacturing cen-
ter of Alabama prior to the Civil War, Af-
ter the war, Pratt expanded his interests
to railroads, mining and real estate in
Jefferson County. DeBardeleben married
Pratt’s daughter and was his heir when
Pratt died in 1873,

DeBardeleben had a dream of building
a new industrial city from the bottom up
using the mineral resources of north
Alabama. He hoped that the new town
would become a steel center and wanted
it to have a name related to steelmaking.
DeBardeleben proposed the name
“Bessemer” in honor of Sir Henry Besse-
mer, an Englishman who had invented
the “Bessemer Process” of steelmaking.
On July 28, 1886, he helped organize the
Bessemer Land Company. On April 12,
1887, the Land Company sold the first
lots in the town of Bessemer.

Bessemer was located approximately
13 miles southwest of Birmingham, its
older rival in Jefferson County. The new
industrial city prospered as investors,
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BESSEMER COURTHOUSE
By SAMUEL A. RUMORE, JR.

Birmingham Courthouse (1B88-1931)

capitalists and speculators flocked there.
By 1890 Bessemer was the eighth largest
city in Alabama. Even today it is often
called the “Marvel City,” similar to Birm-
ingham's nickname of the "Magic City."

The first court held in Bessemer took
place in June 1887 before justice of the
peace R.M. McAdory, As early as 1888,
the optimism over the future of Besse-
mer prompted many leaders to seek the
creation of a new county where Besse-
mer would be the county seat and have
its own circuit court. An editorial in the
Bessemer Journal of December 20,
1888, called for the creation of a Besse-
mer County. The editorial also warned
against the selfish oppositon to this pro-
posal from that other industrial town to
the east, Birmingham,

By 1891, the Bessemer Journal re-
versed its editorial policy for a more im-
mediate and attainable approach. In an
editorial dated December 31, 1891, and

entitled “Drop the New County Subject”,
the paper pointed out that what Besse-
mer really needed was a local court be-
vond the justice of the peace court.

On January 21, 1893, the Alabama
Legislature created the Bessemer Divi-
sion of the Jefferson County Circuit
Court. The citizens of Bessemer had felt
“cut off" from the rest of the county. In
response, the new law required that a
circuit judge from Birmingham, the
county seat, would actually hold court
on a regular basis in Bessemer. This law
created what is known today as the
Bessemer Cut-off, because it described a
specific territory and excluded the au-
thority of the circuit court in Birming-
ham from this “cut-off” area. The circuit
court was held in Bessemer June 5,
1893, on what was called the “Charles-
ton Block.” Court was later held at Rebie
Hall on the site of the present-day Real-
ty Building.
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The desire for a separate county never
totally disappeared. By November 1900,
a city alderman called for a resolution
by the city council endorsing a bill in
the Legislature that would create a
Bessemer County. Another name that
was suggested for the new entity was
Pettus County in honor of Edmund W.
Pettus of Selma, who was a lawyer, Civil
War general and United States Senator.

The next milestone in the Bessemer
story took place February 28, 1901. The
Legislature passed a bill abolishing the
Bessemer Division of the Jefferson
County Circuit Court. In place of the old
system, the new law created a Bessemer
City Court. This court had similar terri-
torial jurisdiction over the Cut-off area.

On May 18, 1901, the Bessemer
Weekly stated that a new county was
still needed. If created, it would be 13th
in population in Alabama, and seventh
in taxable land values. The paper further
editorialized on the subject as follows:
“With Bessemer the shire town of its
own county, its translation into a thor-
oughly independent, self-reliant, self-
governed municipality, with its courts of
records, its public buildings and institu-
tions, the residence of county officials,
the seat of a counly's official business,
would be immediate and notable. Values
would in consequence appreciate and
become more stable; confidence would
infect and inspire every citizen and
arouse the strongest local pride and
Bessemer abroad would command the
attention and interest that she never
can while subject to the civil and politi-
cal domination of her sister city, Birm-
ingham."”

The Bessemer Workman, in an edito-
rial dated May 23, 1901, eloguently
pleaded the position for a new Bessemer

Samuel A.
Rumore, Jr.
Samued A Rumoee, Jr

s a gracuate of the Link
wiersly of Motre Dame
and the Linsersity of
Alstarma School of Lew
H sarved as lounding
chairperson of the
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place numbar lour
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Birmingham Courthouse [1875-1887)

amount to thousands of dollars. The
law all along has been that the road
money should be spent in the dis-
trict from which it was collected,
buit this district until quite recently
has been impotent to enforce the
observance of the law and secure
their rights.

“The people of the proposed
Bessemer County want nothing but
that which they are entitled to.
They are asking for home rule and
are able and willing to pay for it to
the extent of taking upon them-
selves a just proportion of the in-
debtedness of the counties from

County to the 1901 Constitutional Con-
vention delegates. The rivalry between
Birmingham and Bessemer was clearly
illustrated in the following;

which it is formed.

“Bessemer County is a necessity,
its establishment a right, and the
delegates to the Constitutional Con-

"Jefferson County has long ago
ceased to have a government repre-
sentative of her people. Birming-
ham is powerful enough to dictate
its politics and its policies. The
county is great only to the extent
that it may add to Birmingham's
greatness, The tax gatherer brings
the funds to Birmingham from all
parts of the county and then it is
disbursed as best suits the interests
of the capital city. In the matter of
distributing the money for public
roads and bridges during the past
ten years, the discrimination
against the Bessemer District would

vention will, we are most posilive,

favor the just demands of a people

appealing only for the right of local
self-government.”

Despite the efforts of Bessemer, the
greater influence of Birmingham can be
seen in the restrictions placed on the
formation of new counties by the Alaba-
ma Constitution of 1901, The Constitu-
tion effectively blocked the creation of a
new county centered at Bessemer. Arti-
cle 11, Section 39 provided that no new
county could be formed of less than 600
square miles, and no existing county
could be reduced to less than 600 square
miles. Since Jefferson County has 1,115
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Bessemer Courthouse Annex (1980)

square miles, the creation of a new
county would require a shifting of terri-
tory from one or more other counties in
order to reach the necessary minimum
area and still leave 600 square miles in-
tact. No neighboring county would vol-

untarily give up its territory so this re-
quirement effectively made the creation
of a new county impossible.

Further, Article 11, Section 40 provid-
ed that no county line should be altered
or changed, or in the event of the cre-

ation of new counties, should be estab-
lished so as to run within seven miles of
the county courthouse of any existing
county, This would mean that the east-
ern boundary of Bessemer County could
not be closer than seven miles from the
Birmingham Courthouse. The Cut-off
line would have to be moved farther
west, thus making it more difficult to
reach the minimum threshold or area.

Various amendments were proposed
over the years to assist in creating a new
county, One proposal was to reduce to
400 square miles the minimum area
necessary for a county. Proponents ar-
gued that a small portion of Walker and
Tuscaloosa counties could be joined
with western Jefferson County to form
the new county. This would still have
left Jefferson County as the state’s most
populous. On November 3, 1908, an
amendment to the Alabama Constitu-
tion dealing with this issue was consid-
ered by the voters of Alabama. It was de-
feated.

In 1915, Bessemer's Representative in
the state Legislature, William 5. Welch,
authored the legislation that created the

employees.
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present Bessemer Cut-off, and finally
put the issue of a new county Lo rest.
The Bessemer Division of the Tenth Ju-
dicial Circuit would have its own judge
“in residence.” The Legislature also au-
thorized the construction of a court-
house wherever circuit court was held,
meaning that Bessemer would get its
own courthouse as well.

Birmingham architect Harry B. Whee-
lock designed the first official Bessemer
Courthouse. Due to World War 1, bids
were not taken on the project until June
1919. Smallman-Brice Construction
Company served as general contractor
for the project. The total cost for the
three-story structure was approximately
$175,000, The building was ready for oc-
cupancy in October 1920,

The Act of 1915, which set up the
Bessemer Division, has been amended
by local acts over the years. Modifica-
tions of the Cut-off territory were passed
in 1919, 1935 and 1943. A line of cases
has evolved over the vears concerning
the relationship of the Birmingham and
Bessemer divisions. Basically, the Besse-
mer Division has exclusive "territorial
jurisdiction” over any actions arising in
its described area.

As early as 1938 plans were made to
enlarge the Bessemer Courthouse. How-
ever, funding was unavailable since the
Federal Works Progress Administration
had ended. Then World War Il inter-
vened, and the courthouse addition was
again delayed until 1948. Architect
Charles McCauley of Birmingham de-
signed the three-story annex and Brice
Building Company was awarded the
contract that was completed in the
spring of 1949,

In 1958 a plan was proposed for the
City of Bessemer to buy the Bessemer
Courthouse building and Bessemer City
Hall would then be razed for the con-
struction of a new courthouse. This plan
was scrapped after it was learned that a
new courthouse would cost $2-3 million
dollars while renovation of the old
courthouse would only cost about
$600,000,

In 1967, another renovation was
needed due to lack of space as evidenced
by the location of a deputy sheriff’s of-
fice in the Bessemer Courthouse men's
room. This renovation was completed in
1970,

By 1976, a new court building annex

THE ALABAMA LAWYER

was planned and it would be built with
the help of federal revenue sharing dol-
lars. The seven-story structure, the
tallest in Bessemer, consists of four
parking levels and three floors of court-
rooms and offices. The approximate cost
of the new tower was $6.5 million, The
building was designed by Buddy Golson
of Blondheim, Willlams & Golson, Inc.,
and the construction was performed by
Robins Corporation. This Bessemer
Courthouse Annex was dedicated Sun-

The author acknowledges his use of the
fodlowing in preparation of this arficle:

Tramel W, Durham in The Hislory of the
City of Besserner, 1887-1917, unpublished
M.A. thesis, Birmingham-Southern College;
1962,

Chriss H. Doss in the dedication ceramo-
ny program of the Jefferson County Court-
house, Bessemar, Alabama, Novembar @,
1980; and

Lynn Riddle Stewart in “The Bessemer
Courthouse,” an article in the Journal of His-
tory of the West Jefferson County Historical

day, November 9, 1980, W  Sociely, Vol. VIll, No. 3, spring 1981
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OPPORTUNITIES

The following programs have been approved by the Alabama Mandatory Continuing Legal Education
Commuission for CLE credit. For information regarding other available approved programs, contact Diane
Weldon, administrative assistant for programs, at (205) 269-1515, and a complete CLE calendar will be

mailed to you.

15 FRIDAY

Juror Observation
Harbert Center, Birmingham
Birmingham Bar Association
Credits: 1.0

(205) 251-8006

Current Domestic Relations
Rules & Procedures

Best Western Hotel, Bessemer
Bessemer Bar Association
Credits: 1.5

(205) 425-1606

Alabama Probate:
Beyond the Basics
Montgomery

National Business Institute
Credits: 6.0 Cost: $108
(715) 835-8525

15-16

Bridge the Gap
Birmingham

Alabama Bar Institute for CLE
Credits: 12.0

(205) 348-6230

17-20

National Conference on

Juvenile Justice

Albugquerque

National District Attorneys
Association

Credits: 9.8

(703) 549-9222

Cost; $240

18-20
Employment Discrimination
Westin Hotel, Dallas
Southwestern Legal Foundation
Credifs: 16.5  Cost: $595
(214) 690-2377
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21 THURSDAY

Boundary Law in Alabama
Birmingham

National Business Institute
Credits: 6.0 Cost: 5108
{715) 835-8525

22 FRIDAY

Lender Liability

Harbert Center, Birmingham
Birmingham Bar Association
Credifs: 3.0

(205) 251-8B006

27 WEDNESDAY

Basic Drafting of Wills
and Trusts in Alabama
Birmingham

National Business [nstitute
Credits: 6.0 Cost: $108
(715) 835-8525

28 THURSDAY

Basic Drafting of Wills
and Trusts in Alabama
Huntsville

National Business Institute
Credits: 6.0 Cost: $108
{715) 835-8525

5 FRIDAY

Environmental Litigation
Birmingham

Alabama Bar Institute for CLE
Credits: 6.5

(205) 348-6230

5-6
Advanced Settlement Techniques
Washington Court Hotel,
Washington, DC
Association of Trial Lawvers
of America
Credits: 9.5
(202) 965-3500

Cost 5425

9 TUESDAY

Advanced Real Estate Law
in Alabama

Mobile

National Business Institute
Credits: 6.0 Cost: $108
(715) 835-8525

12 FRIDAY

Employment Law
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

12-13

Recreational and

Sports Injuries

Stouffer Hotel, Dallas

Association of Trial Lawyers
of America

Credits: 12.0

(202) 965-3500

Cost: $425

19 FRIDAY

Administrative Law
Montgomery

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

25-27

Southeastern Corporate
Law Institute

Point Clear

Alabama Bar Institute for CLE
Credits: 12.0

(205) 348-6230

26-27

Recreational and

Sports Injuries

Boston

Association of Trial Lawyers
of America

Credits: 12.0

(202) 965-3500
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3 FRIDAY

Trying the Commercial Lawsuit
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

910

Institute on Wills and Probate
Westin Hotel, Dallas
Southwestern Legal Foundation
(214) 690-2377

10 FRIDAY

Advanced Real Estate
Birmingham

Alabama Bar Institute for CLE
Credifs: 6.0

(205) 348-6230

17-18

0il & Gas

Tuscaloosa

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

Annual Seminar on the Gulf
Sandestin Beach Resort, Destin
Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

MAY 30 - JUNE 1

City and County Governments
Orange Beach

Alabama Bar Institute for CLE
Credits: 6.0

(205) 345-6230

MAY 31-JUNE 1

Health Law

Pine Mountain, Georgia
Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

POSITION AVAILABLE

Applications are currently being so-
licited for the position of director of
Legislative Reference Services for
the Legislature of Alabama. For
more information contact Alabama
Legislative Council, c/o Speaker Pro
Tem, James M. Campbell, (205)
242-T664,
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ALABAMA STATE BAR
HEALTH LAW SECTION

Membership Application Information and Form

Members of the Alabama State Bar have the opportunity to become charter mem-
bers in the newly formed Health Law Section, This section’s activities will include
the following:

(a) Development of a network of experienced attormeys to share information
and ideas regarding substantive health law issues;

(b) Presentation of a periodic newsletter dealing with health care issues;

(c) Presentation of an annual seminar;

(d} Review of legislative changes and oversight regarding legisliative issues; and

(e} Informational meetings to address state or lederal law changes affecting
health care practitioners. Attorneys who might be interested in joining the
Alabama State Bar Health Law Section would be those who have an interest
in health care issues and who represent health care facilities, health care
providers, industries involved in providing services to health care providers
or practitioners, and attorneys who represent the general public with respect
to health care issues. The annual dues for membership will be $15.

If you are interested in bacoming a charter member of this section, please mail the
attached form to Keith B. Norman at P.O. Box 671, Mantgomery, Alabama 36101

by April 30, 1981,

(Check one)

1 | am interested in joining the Health Law Section. Enclosed is my check far $15,
made payable to the Alabama State Bar Health Law Section.

[l | am interested in additional information regarding the Health Law Section.

Name

Firm or Company

Mailing address
Cily
State ZIP

If you are joining the Health Law Section, please enclose your check,
Please return this form by April 30, 1891, to Keith B. Norman, Director of
Programs, Alabama State Bar, P.O. Box 671, Montgomery, Alabama 36101.

Stationery

. SMALL FIRM SOFTWARE
for the 1 _.L‘;_J',.'.II FORIBM PC'S AND COMPATIBLES
Professional TIME & BILLING 0 so9°
- TAUST ACCOUNTING [ s98*°
FREE PROOFS INTEGRATED TWHE, BILLING,
, TRUST
Free Sam plES AND CHECK WHITER
MORE INFORMATION
DEWBERRY | | |5
R Thasa programs are so simple 1 wte, your (egal
Engraving Company ascrotary wil have tham runing in 1683 thas an hou

World s Largest Engraver

PO Box 2311, Birmingham, AL 35201 Eﬁ‘ s a
To order Toll Free : ; = Aopirl b
1801 Australian Ave. So.
1-800-768-7696 = Suite 101

W. Palm Beach, FL 33400
(800) 749-9060

FAX your order

1-800-768-1329

March 1991/ 89




THE ALABAMA LAWYER




VIDEO COURT REPORTING s

VIDEOTAPING OF
COURT PROCEEDINGS

By ASSOCIATE JUSTICE HUGH MADDOX

ast vear, the Supreme Court
L of Alabama adopted an Ameri-

can Bar Association Time

Standard for Dispositon of
Appeals, which states that an appeal
should be disposed of by an appellate
court within 280 days after the notice of
appeal is filed. One of the causes for de-
lay on appeal was determined to be that
many transcripts of the evidence, for one
reason or another, were not being filed
within 56 days as provided by the Rules
of Appellate Procedure,

In the early part of 1990, the Adminis-
trative Office of Courts determined to
find out how much delay there was in
transcript filings and the cause of the de-
lay. Setting as its objective a determina-
tion of the best court reporting system
for providing an accurate, verbatim
record of court proceedings in a timely
manner as economically as possible, staff
at ADC, under the supervision of Thel-
ma Braswell, director of court opera-
tions, did a detailed study of transcripts
filed in the appellate courts of Alabama
between 1987 and the date of the study.
After looking at all factors involved, the
Administrative Office of Courts present-
ed to the supreme court in August 1990

Hugh Maddox
Assocals Justice Hugh
Maodox has Deen on
the Supremea Court of
Alabarma since 1960
Hi & a graduate of the
Universidy of AlgDama
and thi Uiniversity's
School of Law. He is
the author ol Alabama
Rukes of Criminal
Procédurs and is 8
mambsar of the board ol
odiors of The Alsbama
Lavwyar
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a three-volume report containing its
findings. Based on its study, AOC con-
cluded that “videotaping court proceed-
ings and allowing the videotape to serve
as the official record on appeal was
the most efficient and cost effective
method.”

In the following articles, contrasting
views are expressed concerning the best
method for gelting a verbatim record of
a trial, as quickly as possible, and as eco-
nomically as possible. After examining
the pros and cons of video recording,
Braswell concludes that “videorecording
court proceedings provides many advan-
tages for improving the timely delivery
of justice services for litigants,” but rec-
ognizes that it is “not without some defi-
ciencies.”

Judge Stuart Leach of Birmingham,
where videorecording is now being used,
concludes that although there are un-
knowns “it appears the benefits outweigh
the disadvantages with the margin to be
determined after having actually operat-
ed the system for a reasonable period of
time.”

Judge Randall Cole, who attend-
ed a conference in Louisville,
Kentucky, on videorecording,
notes that "[tlrial judges,
appellate judges,
and attorneys at the
conference gave
video reporting
mixed reviews,
with attorneys
giving it the low-
est marks.” Judge
Cole concludes
that the placement
of video equipment in
three Birmingham court-

rooms will provide a valuable opportuni-
ty for judges and attorneys to evaluate
for themselves the pros and cons of
video,

Jenny Dunn, past president of the Al-
abama Court Reporters Association,
thinks that videorecording should be on-
Iy an adjunct to having a writ-
ten transcript, and the “com-
puter-integrated courtroom” is
the answer, and that adoption
of a rule requiring videotaping
would be a “shortcut,” B
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@8 VIDEO COURT REPORTING

VIDEORECORDING COURT
PROCEEDINGS COMES TO ALABAMA

labama will soon launch a
videorecording demonstra-
tion project in three court-
rooms in Birmingham. Mod-
ern state-of-the-art cameras and video-
recorders will be installed in courtrooms
of circuit judges Stuart Leach, Marvin
Cherner and Joe Barnard to record all
court proceedings and hearings. The de-
sign will follow the prototype developed
for Kentucky courts where 42 of 91 cir-
cuit judgdes use video equipment to
record court proceedings,

While Kentucky has more courtrooms
equipped for videorecording than any
other state, several other states and a few
federal courts have embarked on video-
taping projects in selected courts. The
states include Oregon, Washington,
Michigan, Florida, North Carolina, Vir-
ginia, District of Columbia, Hawaii, and
Maryland, and federal district courts in
San Francisco, Philadelphia and New Or-
leans,

The Birmingham courtrooms will be
equipped with five fully automatic, per-
manently mounted cameras which are
quiet and give no indication when they
are being used. Six or seven micro-
phones will be strategically placed
throughout the courtroom. Four VCRs
will simultaneously record the court
proceedings to guard against an equip-

Thelma Braswell

Thabtna Braswed & director of cour reiations a1 the
Alabama Admanisiiaive Office of Cowrts. She was
first employed at ADC as associale dean of the
Algbama Judicial Coflage im 1878, became its
direcior in January 1880, and was namad court
rations disecior in March 1986, Braswall sarmed
her undergraduate degres from Huntingdon College
and graduale dogred in sducation from Auburn
Unnvrsity,
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By THELMA BRASWELL

ment failure of a single VCR and to make
multiple original videorecords. Tapes are
programmed to record six hours of pro-
ceedings to minimize interruptions dur-
ing a trial to replace tapes. The date and
time are imprinted on the videotapes as
they record for reference. A VCR will be
available in the courtroom with a large-
screen television for use if a video depo-
sition is to be presented, The video depo-
sition will be recorded onto the trial
tape. The effectiveness of this equipment
is made possible by a computer-con-
trolled mixer developed to have voice-ac-
tivated microphones switch on the cam-
£ras.

Of the four original sets of videore-
cordings of the court proceedings, one
set will be reserved as the official record
for the appellate court should the case be
appealed. The second set of tapes will be
retained as a permanent record in the
trial court. The third and fourth sets of
tapes will be available at the end of each
day’s proceedings upon showing of a
purchase receipt. Having the record of
the day's proceedings readily available at
a reasonable cost allows an attorney to
review and prepare for the next day's
presentation.

Just as a court reporter
may be asked to read back
previous testimony,
the videotape may
be rewound to a
particular witness'
testimony and
that portion may
be replayed. A
guestion often
raised is how testi-
mony could be recorded
on the videotape if more than

one person speaks at a time. Only one
camera switches on, but the audio from
several microphones is recorded so that
all parties speaking would be heard on
the videotape.

In Alabama, the cost for videorecords
for cases on appeal will be $100 per six-
hour videotape as set in a
recently adopted rule of the
supreme court. The six-hour
videotape will probably be suf-
ficient for a one-day trial. By
comparison, a six-hour trial
would pro-duce at least 250
pages of writ-
ten transcripl.
At the current
page rate of
£1.65, the
cost of the
original-
impression
transcript
would be
$412.50,

Using the
videotape
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VIDEO COURT REPORTING @

record will significantly improve the
timeliness of the record being available
to file in cases appealed. The record will
be accurate and complete. Attorneys
will be required to cite the videotape
number, date and time in their briefs to
the appellate courts. The judges of the
appellate courts will view the tapes as
necessary in preparation of their opin-
ions,

Based on surveys and interviews with
attorneys who have worked with video-
tape records the following are some pros
and cons expressed:

PROS

» An inexpensive, accurate daily record
is available:

» The judge is always in control of the
court's schedule without having to coor-
dinate with a court reporter;

= No clients are unable to appeal because
of the cost of a transcript of their trial;

» A videotape record captures the nu-
ances of a trial showing demeanor, ges-
tures and expressions;

* The record is accurate and complete,
removing the necessity of supplement-
ing the record;

» A record of all hearings is available;

= Lawyers may use videotape records to
critique presentations, to assess witness-
es from other cases, and to teach new
lawyers effective trial technigues.

CONS

» Without a written transcript, a lawyer
has more trouble quoting verbatim and
must paraphrase testimony for briefs;

« More time is required to prepare briefs,
If the lawyer on appeal was not the trial
lawyer, this problem is exacerbated;

+ Some lawyers feel their movement
about the courtroom is restricted by the
range of the cameras;

» While a transcript can be reviewed
anywhere, reviewing videotape records
requires viewing equipment;

= Some fear that appellate judges will
substitute their judgment for that of the
trial judge,

THE ALABAMA LAWYER

In closing, a summary of benefits of
videorecording court proceedings in-
cludes:

(1) Savings to litigants and courts —
Realized in the difference is the cost of a
transcript calculated on a per page rate
and a videotape record of six hours of tri-
al. This cost savings accrue to the state
for indigent transcripts. Realized in the
difference in salary and benefits for per-
sonnel required to operate the video
equipment as compared to court re-
porters. Realized because all proceedings
can be recorded and preserved.

(2) Time delay in having the record
available for appeals is reduced because
videotapes provide an instant record
for use on appeal while transcripts
must be produced. Every trial must be
transcribed, even though a relatively
small percent of the tolal cases are ap-
pealed.

{(3) The videorecord 1s absolutely accu-
rate and reliable because of no human
intervention whereas court reporters can
only record trials as they perceive what
they hear,

{4) The video system is unobtrusive
because the cameras are small, silent,
wall-mounted units with the computer
system located outside the courtroom.
This is less obtrusive than a reporter lo-
cated in front of the bench “stroking in"
testimony,

(5) Videotapes can provide public in-
formation and education. Reporters can
access the system to record proceedings
without ever entering the courtrooms.

Just as with all innovations, video-
recording court proceedings provides
many advantages for improving the
timely delivery of justice services for liti-
gants, but is not without some defi-
ciencies. A change is always difficult. m

Advance to Juris—

The future in law
office automation
is unfolding and
Juris has emerged
as the leader in
full-featured software for
today’s advanced technology
systems.
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* Management Reporting
* Trust Accounting
* Docket and Calendar
* Conflict Avoidance
* General Ledger
* Accounts Payable
* Payroll
* Report Writer, and more

ValCom® 200 Office Park Drive, Suite 238
Birmingham, AL 35223

(205) 871-5525

March 1991 /93



[A#8 VIDEO COURT REPORTING

VIDEOTAPE AS THE OFFICIAL
RECORD OF THE TRIAL

ideo cameras and recording

equipment, along with sound

enhancements, were recently

installed in three circuit
court rooms in the Birmingham Divi-
sion of the Tenth Judicial Circuit. In two
of the courts, the trials involved are al-
most exclusively non-jury. In one court,
the subject matter is domestic relations
and the other is traditional equity cases,
The third installation is in my court, and
my assignment is to try traditional law
cases, B0 percent of the time with a jury,

At the time the video equipment was
installed, none of the three judgdes in-
volved had any “hands on" experience in
connection with using video as the offi-
cial record, although 1 had had the bene-
fit of seeing the system in operation in
Kentucky, and the opportunity to talk
with both trial and appellate judges and
some lawyers in Kentucky, as to their
opinions about the system.

It would appear that the advantages
fall primarily into two categories, one re-
lating to costs, and the second to the
time within which the record is available
for appeal or other purposes. Dur recent-
ly adopted rule sets the cost of the video-
tape for appellate purposes at $100 per

Stuart Leach
Judge Stuart Leach, of
ihe tanth judicial circuil
of Alabama, has been a
circull judge for sight
vears, He s a graduate
of Auburn University
and tha Univers:ty of
Alabama School of Law
Previously, he was |eg-
B islative assmstant to LS
bl Senator John Sparkman
and In private praclér:&
far over 20 years
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By JUDGE STUART LEACH

tape and the cost of the copy of the tape
which would be used by counsel in the
preparation of appellate briefs at 350 per
tape. As each tape holds six hours of
viewing, this means that for each day's
trial, the cost for the appellate record
would be $100. As a practical matter, $50
would have to be added to that cost be-
cause a copy of the tape would be neces-
sary in order to prepare an appellate
brief.

In essence, there is no elapsed time
between the conclusion of a day's trial,
and the availability of the record of that
day’'s trial. On appeal, the record will
consist of the judge's log, the tape and
the exhibits or photographs of the
exhibits that were offered at the trial of
the case, and possibly the transcription
of depositions.

It is hoped that there are other advan-
tages to the use of video as the official
record. As | indicated, the installation of
the system includes enhanced sound.
This means that there will be several mi-
crophones located at different places in
the courtroom, and there will be several
speakers; consequently, not only does
the videorecording system pick up the
sound from the microphones, but the
sound is amplified and more effec-
tively distributed throughout
the courtroom. It is my
expectation that every-
one—jurors, judge
and counsel—will be
better able to hear ev-
ervthing that is said.

One other possible
advantage would be
the opportunity for
other counsel to buy a
copy of the tape, perhaps

showing the opening statement, exami-
nation of a particular expert, argument
or some other pertinent portion of the
trial to gain some insight into the tactic
and technique of the presentation of
similar issues or facts in a similar case.
From the judge's perspective, there
would be the opportunity to review testi-
mony in the trial of a non-jury
matter if there were some uncer-
tainty as to what the judge's notes
indicate the testimony to have
been, or if there is elapsed time
between the hearing and ruling.
In conclusion, there are un-
knowns, but it ap-
pears the benefits
outweigh the dis-
advantages with
the margdin to
be determined
after having ac-
tually operated
the system for a
reasonable period
of time. m
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VIDEO COURT REPORTING:
WHAT JUDGES AND LAWYERS THINK

judge from Michigan, where
video court reporting has
been used on an experimental
basis for several vears, ac-
knowledged that his thinking might be
old-fashioned, but it seemed to him that
“a court reporter simply belongs in the
courtroom.” Countering this view, an-
other Michigan judge compared the con-
tinued use of court reporters to requir-
ing “firemen” to ride on diesel locomo-
tives.

The polarized views of these two col-
leagues on the Michigan bench are rep-
resentative of the opinions which surface
when judges, lawyers, court reporters
and other court personnel talk about
video court reporting.

As president of the Alabama Associa-
tion of Circuit Judges, 1 attended, along
with two other participants from Alaba-
ma, a three-day conference in Louisville,
Kentucky, on "Videorecording in the
Courts" sponsored by the Institute for
Court Management. The conference
brought together trial judges, appellate
judges, attorneys, court reporters, and
court administrators from 22 states to
discuss the pros and cons of this techno-
logical innovation.

Randall L. Cole
Judge Aandall

Cola al F1. Payna
Alabama, Is tha prasid
ing judge lor the ninih
pudicaal cirous!. He S a
graduate of Jack
sorvilke State Linneuty
and the LUinkarsity o
Alabarma School of Law
He is the first woe-pram
dant of the axeculve
commities of the Maba
ma Association of Clreult Judges and Is past pres
gant of tho Dekalb County Bar Associntion
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By JUDGE RANDALL COLE

The most extensive use of video re-
porting has been in Kentucky, but courts
in at least ten other states have also
made experimental use of video report-
ing in recent years. Alabama is now
added to the list as video equipment is
installed in three Jefferson County
courtrooms.

After experiments in Ohio and Ten-
nessee, the use of videorecording was
discontinued in those states. The video
equipment consists of several unobtru-
sive cameras, supersensitive micro-
phones at fixed stations, a bank of VCRs,
a computerized operating system, and
associated equipment. The cameras are
voice-activated and automatically video-
tape the person who is speaking. No op-
erator is required other than someone to
turn the system on and off, a function
generally performed by the judge.

The purpose of this article is to report
the perspectives of trial judgdes, appellate
judges and attorneys to the use of video
reporting as related at the Louisville
conference.

Trial judges’ perspective
Trial judges from Washington, Michi-
gan and Kentucky who have used
videorecording reported two
primary advantages: (1) it al-
lows judges greater
flexibility in schedul-
ing and (2) it in-
sures greater accu-
racy in the record.
They point ou
that as dedicated
a court reporter ma
be, his or her sched-
ule is not always compat-
ible with the needs of the

judge to conduct proceedings at un-
scheduled times and “after hours." Like-
wise, the reporter’s need for vacation
time and sick days can restrict the
judge's capacity to function.

They suggest that the videorecording
makes a more accurate record of trial
proceedings than the written
record because it records not on-
ly the spoken word, but also the
demeanor, body language and
voice inflection of trial partici-
pants. It also eliminates the pos-
sibility that a misplaced comma
in the transcrip-
tion will change
the meaning of a
wilness' answer.

One judge al-
so noted the
relative ease
with which tes-
timony can be
replayed for the
jury,

The advan-
tages of video
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court reporting identified by trial judges
must be weighed, however, against the
disadvantages also identified. The pri-
mary disadvantage noted was the re-
gquirement that a log be maintained of
trial events. The log must be made in
sufficient detail that it will enable the
user of the videotape to find the testi-
mony of a particular witness or other
happening in the trial without viewing
the entire tape. Most judges reported
that they make these logs themselves
while others say they are provided a
courtroom clerk or bailiff to discharge
this responsibility.

The judges reported that adjustments
also had to be made to accomodate the
marking and maintaining of exhibits,
functions which have traditionally been
performed by the court reporter, and
that it is necessary to designate a staff
person to identify, store and distribute
the videotapes.

In spite of the inconveniences articu-
lated, most of the trial judges at the
Louisville conference expressed a gener-
ally satisfactory experience with video-
recording. A notable exception was the
judge from Washington who said that
with his new equipment and the new re-
sponsibilities incident to its operation,
he now feels like a movie director.

Appellate judges’
perspective

The perspectives of the appellate
judges in attendance at the conference
were mixed. In Michigan and Washing-
ton, the appellate courts require that
they be furnished a written transcript
even though the trial court proceedings
were recorded by video, The transcripts
are prepared by official court reporters
from the videotapes. The appellate
judges can request the videotape for
review if they wish to do so but they

seldom make such a request. The appel-
late judges in these jurisdictions, there-
fore, are affected very little by the video-
recording systerm.

In those jurisdictions in which the
record on review is the videotape itself,
appellate judges complained that the tri-
al logs prepared by the trial judges fre-
quently were insufficient for them to
work with, that the quality of the tapes
sometimes was poor, and that it takes
much too long to review the record from
videotape. One appellate judge com-
mented that reviewing a trial from a
videotape record was like “watching
paint dry.”

The appellate judges recognized, how-
ever, that it is seldom necessary for
them to review an entire record, and
that it is generally sufficient for them to
look only at those portions to which the
attorneys direct them in their briefs.

Another complaint registered by ap-

J WE SAVE YOUR
| TIME ...

arnell

Now legal research assistance
is available when yvou need it,
without the necessity of
adding a full-time associate or
clerk.

LEGAL
Research

With access to the State Law Library and Westlaw, we
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through quality research, brief writing and analysis.
Our rates are $35,00 per hour, with a three hour

minimum,

For Research Assistance contact:
Sarah Kathryn Farnell
112 Moore Building
Montgomery, AL 36104

Call (205) 2777937
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pellate judges was that it is difficult or
impossible to hear answers given during
voir dire examination of jurors,

Responding to concerns expressed by
trial judges that videorecords might
prompt appellate courts to abandon pre-
sumptions of correctness afforded trial
court findings, the appellate judges ac-
knowledged the validity of the concern
but pointed out that the affirmance rate
from videorecords is higher than from
written transcripls because appellate
judges who view videotapes can get a
better “feel” for the trial.

Attorneys’ perspective

Four attorneys appeared on the pro-
gram at the Louisville conference—two
civil defense attorneys and two attorneys
from a public defender’s office. All the at-
torneys complained that the use of
videotapes doubles or triples the time in-
volved in preparing appellate briefs. The
civil defense altorneys reported that they
now routinely hire typists or court re-
porters to prepare a written transcript
from the videotape for their use in
preparing briefs. The attorneys from the
public defender’s office reported that an
additional attorney was hired in their of-
fice specifically because of the extra time
it takes to prepare briefs from videos. At-
torneys in Kentucky were routinely
seeking extensions for filing briefs in
video appeals, causing the supreme
court to double the time for filing such
briefs.

The attorneys complained also that in
brief preparation it is difficult to use
videotapes in small increments of time,
that one needs a block of at least two
hours to do anything productive using a
videotape.

One advantage that the attorneys iden-
tified was the ability to get an inexpen-
sive daily record of the trial by the use of
videorecording. Another advantage
pointed out by one attorney was that
he had once used a videorecord effective-
Iy to get a trial judge removed from a
case because the video revealed the
judge's voice inflection in dealing with
the attorneys. The attornevs agreed that
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the videorecordings also serve a useful
purpose as an aid in training new trial
attorneys.

Conclusion

Trial judges, appellate judges and at-
torneys at the conference gave video re-
porting mixed reviews, with attorneys
giving it the lowest marks.

The attitude of most judges and attor-
neys in Alabama at the present time is
probably similar to that of the Michigan

judge who observed that a court reporter
simply belongs in the courtroom. The
placement of video equipment in three
Alabama courtrooms provides a valuable
opportunity for judges and attorneys
here to evaluate for ourselves the pros
and cons of video, but it is hoped that we
will await the results of that evaluation
before we consider abandoning our pre-
sent court reporting system, which over
the years generally has served courts, at-
torneys and litigants well. ]

NOTICE OF ELECTION

Notice is given herewith pursuant to the
Alabama State Bar Rules Governing Election
of President-elect and Commissioner.

President-elect

The Alabama State Bar will elect a president-elect in 1991 to assume the
presidency of the bar in July 1992. Any candidate must be a member in good
standing on March 1, 1991, Petitions nominating a candidate must bear the sig-
nature of 25 members in good standing of the Alabama State Bar and be re-
ceived by the secretary of the state bar on or before March 1, 1891. Any candi-
date for this office also must submit with the nominating petition a black and
white photograph and biographical data to be published in the May Alsbama
Lawyer. Ballots will be mailed between May 15 and June 1 and mustbe  sived
at state bar headquarters by 5 p.m. on July 16, 1991,

Commissioners
Bar commissioners will be elected by those lawyers with their principal offic.

in the following circuits: 2nd; 4th; 6th, place #2; 9th; 10th, places #1, 2, 5, 8, ano
9; 12th; 13th, place #2; 15th, place #2; 16th; 20th; 23rd, place #2; 24th; 27th;
20th; 38th; and 39th. Additional commissioners will be elected in these circuits
for each 300 members of the state bar with principal offices therein. The new
commissioner positions will be determined by a census on March 1, 1891, and
vacancies certified by the secretary on March 15, 1891,

The terms of any incumbent commissionars are retained.

All subsequent terms will be for three years.

MNominations may be made be petition bearing the signatures of five members
in good standing with principal offices in the circuit in which the election will be
held or by the candidate’s written declaration ol . Either must be re-
ceived by the secretary no later than 5 p.m. on the last Friday in April (April 26,
1991).

Ballots will be prepared and mailed to members between May 15 and June 1,
1991,

Ballots must be voted and returned by 5 p.m. on the second Tuesday in June
{June 11, 1981) 1o state bar headquarters.
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IN THE 19960s

magine if in the early 1980s

the American business com-

munity fecided not to com-

puterize, Where would we be
today? Would our deficit be even higger?
Would our industries be even remotely
competitive compared to the economic
powers of Japan and Germany? Would
we even be a world power in 19917

| think we all know the answers to
these questions. Amazingly, the court
systems in Alabama and the rest of the
nation are now facing the same dilem-
ma as American business did in the *80s:
Is it necessary to computerize? The an-
swer is obviously “yes," and one of the
professions leading the way toward
courtroom computerization is court re-
porting.

Many in the legal community have
seen official court reporters work with
computer-aided transcription svstems,
and have even received a day's testimony
on a floppy disk for insertion in their of-
fice computer. Still more attorneys have
worked with the sophisticated litigation
support software provided by indepen-
dent free-lance reporting agencies
across the state. To paraphrase an old
show tune, when it comes to computers
and court reporters, “You ain't seen
nothin' yet."

The Alabama Court Reporters Associa-
tion is in the process of installing a
computer-integrated courtroom in
Judge Sam Monk's courtroom in Annis-

Jenny Dunn
Jenty Dunn has been a
court reportes for 13
YOA's and 5 & pariner
in tha firm of Durn,
King & Kirkpatrics in
Montgomery, She is
tha immadials pasl
pressdent of tha
Alabama Court
Roporters Association,
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By JENNY DUNN

ton, In the next couple of years, you will
see a number of these advanced features
in such courtrooms:

* The capability of all parties in a case
to instantly view trial proceedings on a
computer terminal, enabling the judge
to review testimony on which an objec-
tion is based and also providing attor-
neys the opportunity to search for key

Proper use of
alternative systems
can enable court
managers to put
computerized reporters
where they are
needed most.

words and phrases and extract portions
of proceedings for brief preparation, mo-
tion purposes and impeachment of wit-
NEesses,

* Methods where attorneys will find
contradictions in in-court testimony
with what was said in depositions, even
while court is in session,

* A technology in which the comput-
erized transcript appears as on-screen
subtitles to a video of court proceedings
and testimony, whereby the operator
can input key words and bring up the
video in the right place.

* More accessible storage procedures
where three-and-half-inch disks hold
hundreds of pages of testimony, easily
accessed and retrieved when needed.

* Systems for court administrator
management where reporter-inputted
information will give automatic status

to reports on all cases in a court system,

Many legal professionals see video as
an adjunct to the written transcript, not
a replacement. Because if reporterless
video systems become the system of
choice in Alabama courts, the computer
age is dead before it even officially be-
gins.

The complaints about both video and
audio recording systems have been well
documented across the country by the
primary users of the product. For exam-
ple, an assistant attorney general in
Kentucky said, “l can emphatically state
that they are a disaster.,” A senior litiga-
tor at New Jersey's largest law firm, Mc-
Carter & English, recently testified at a
state hearing that, "From my personal
experience, (audiotape) transcription
has not been shown to be sufficiently ac-
curate that we should trust our court
system to it."

In addition, an Oregon federal district
court judge said after a case in which
video was used, “The video and audio
quality were never good, and at times,
when a litigant lowered his voice or
spoke while returning to his seat, nearly
inaudible. Even if the tape quality were
perfect, viewing a videotape requires
much more time than reading a tran-
script.”

This does not mean that video does
not have a place in the courts, In fact, it
is a possible alternative for those courts
where there is little or no need for a
transcript and few appeals. Proper use of
alternative systems can enable court
managers to put computerized reporters
where they are needed most. Alabama
courts need to be cost-efficient, but not
at the expense of its future.

ACRA encourages a rational and ana-
lytical approach to improving the re-
porting function in our state. We offer
four common-sense steps our judiciary
should take before committing to any
new reporting venture:
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(1) Decide which courts need profes-
sionally-produced transcripts—where
are our high and medium volume
courts? The Alabama court system needs
to conduct an analysis of where there is
a likelihood of appeals and use of the
transcript, and where there is not.

(2) Look now at emerging technolo-
gies; computerization is evolving at a
rapid pace. Our judiciary needs to con-
tact computer companies to see what
they are developing for the courts. We
also need to look at prototypes of sys-
tems which combine computers and
video to determine their feasibility.

(3} Do not accept the “minimally ac-
ceptable record”. Because of the reces-
sion, there is a tendency by some to
panic. In the courts, that panic may
translate into a major push into short-
term thinking—a major move toward
tapes, even if attorney productivity suf-
fers and costs increase Lo litigants.

(4) Look at all costs involved, front-
end and back-end costs, i.e., the re-
porter is an exlra staff person for the
judge's office whose duties include, but
are not limited to, taking verbatim testi-
mony, interrupting where that testimo-
ny is not clear and discernible, as well as
marking and organizing exhibits. While
video may eliminate a reporter’s salary,
it may ultimately still require another
staff person to keep an extensive video
log, operate the machinery, label and
file videos with the clerk and keep up
with exhibits, effectively replacing one
staff member with another who has a
less effective method of keeping the
record. There is also a matter of extra
staff required at the appeals court level
whose task is now to view videos rather
written transcripts,

Some may say, "We cannot afford
computers, we cannot afford profession-
als; just give the attorneys tapes, it is
good enough.” Well, it is not good
enough, and Alabama courts will suffer
if shortcuts rule the day. Remember the
adage, “If vou cannot afford to do it
right the first time, how will you afford
to do it all over again?”

A lot is happening out there. It is up
to our judicial leaders to make sure they
fully understand the technological op-
tions they have and not let us fall be-
hind the rest of the nation, B
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CONSULTANT’S CORNER

The following is a review of and commentary on an office automation issue that has current importance
to the legal community, prepared by the office automation consultant to the state bar, Paul Bornstein,

whose views are not necessarily those of the state bar,

This is the 19th article in our "Consultant’s Corner” series. We would like to hear from you, both in cri-

tique of the article written and suggestions of topics for future articles.

Telephone charges

Here comes the billl More than 30
days after vou have made a client-
chargeable long distance telephone call,
vour bookkeeper dumps a sheaf of call
detail slips on your desk with the re-
minder that, “We cannot close out
billing for the month until the phone
charges are allocated.” You turn your at-
tention to the pile of detail slips, begin-
ning a laborious task of matching your
time slip notations of long distance calls
to an infuriating list of dates, area codes
and exchanges.

But there is more—what about the
call you made from the airport, using
your personal credit card? the collect
call you accepted at home on a Saturday
afternoon? the calls made on MCI?
Don't change careers; there are alterna-
tives,

ignore it

This can be tempting. After all, why
waste an hour or more of a lawyer’s time
chasing small change? For the same
reason you ought to chase copier
charges, namely, they add up to a signif-
icant bottom line profit contribution.
Our studies reveal that law firms incur
more than $150 per lawyer per month
in phone costs that should be recover-
able from clients, Ignoring does save the
lawver's time, but it allows more than
twice the cost to slip away as missed
profit opportunity.

Fold it into the rates

This is done with some overhead fac-
tors, such as the cost of word process-
ing. On that basis, you should raise your
rates about $1 per hour, clearly an im-
practical notion. Five dollars an hour
would be outrageous and cause you
more grief than profit. That aside,
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clients are not as accepting of rate
increases as they once were. In fact,
one is hard-pressed to find any client
who is not downright resistant to rate
increases, On the other hand, telephone
charges billed as an adjunct cost of busi-
ness are traditional and generally ac-
ceptable to clients. After all, they make
phone calls (and copies and mail pack-
ages, etc.)

High tech it

The key to capturing phone charges
with a minimum of effort is to record
the entire transaction at the time it oc-
curs, As you place a call to a client vou
obviously know whom you are calling
and on what matter. What vou do not
know is the charge vour friendly long
distance carrier is running up for you,
Conversely, the telephone company
knows the charges but not the client’s
name or matter number. Enter “high
tech.”

Some telephone switches have a fea-
ture called “station message distribution
reporting.” The feature accumulates a
record of who (which station) placed a
long distance call, and how many min-
utes the call lasted. This listing begins
to get together the two pieces of the
equation. With a bit of creativity, one
can enter client/matter number through
a phone instrument prior to dialing the
number. The SMDR record produces a
list for manual entry into the billing sys-
tem.

Taking the process a step further,
some vendors of legal-specific billing
programs offer some interface software
that dynamically captures SMDR infor-
mation and automatically updates a
client’s billing record. This is a tech-
nigue only for medium and large firms.
It requires a digital telephone switch,
SMDR, a mini-computer-based billing

system and a great deal of discipline.
The discipline involves having to dial in
client and matter number as a condition
of accessing the long distance line.
Needless to say, some lawyers find that a
bit much.

Low tech it

If you are not a large firm, nor inter-
ested in acquiring a digital telephone
switch, nor a mini-computer, there is a
perfectly sound procedure you can
adopt, and it doesn't cost anything. As-
sign a standard cost to long distance
telephone calls, and automatically trig-
ger the toll charge as you fill out the slip
for your professional time. A standard
cost is simply an average that is easily
computed by dividing total long dis-
tance charges by the number of calls
made. If you are a typical firm your av-
erage cost will be in the $1.50 to $2.50
range and will not be an unfair burden
for a client involved with a brief conver-
sation,

If you do not habitually charge for
time spent on phone calls, there is a
quick calculation that should instantly
disabuse you of that practice. How
much fee income is lost from ignoring
15 minutes per day (at $80 per hour)?
Would you believe $5,000 per year?

The single professional time charge
you (now) habitually generate pursuant
to a client phone conversation becomes
two transactions, one for your time and
one for a standard long distance charge.
It does become necessary to distinguish
these dual transactions from those
where the client calls you, or from
local calls. Consider a trigger such
as “STD LDTC” on your time slip. You
have locked in billable long distance
charges to your professional timekeep-
ing. Now you can smirk at the book-
keeper. [ ]
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As of February 28, 1991, John Rufus Bealle, Jr. David P. Broome John James Coleman, Jr,
the following attorneys Willard Russell Beals, Jr. Glynn Daniel Brown Thomas Coleman
had made pledges to Jere Locke Beasley Thomas Harold Brown William D. Coleman
the Alabama State Bar William Morris Beck, Jr. Harry F. Brunner, Jr. Keith Melton Collier
Building Fund. Roger Hugh Bedford, Jr. William Lister Brunson, Ir. Jack Michael Conaway
Their names will be in- George Ross Bell Howard F. Bryan, 11 William Wells Conwell
cluded on a wall in the Thomas Reuben Bell Thomas Earle Bryant, Jr. Camille Wright Cook
new portion of the building Howard McGriff Belser, Ir. James D. Bryce John Winter Cooper
listing all contributions, Steven A. Benefield Stanley Creg Burge Paul R. Cooper
Their pledges are Linda D. Benson James T. Burgess, Jr. Robert E, Cooper
acknowledged with William J. Benton, Sr, Horace Rupert Burnham Buford L, Copeland
grateful appreciation. William Jennings Benton, Jr, Albert Sim Butler George R, Copeland, Jr,
Douglas Marcel Black Talmadge Butler Lee Hall Copeland

Bess Cox Abare George A, Black David F. Byers, Jr. William Thomas Coplin, Jr.
Charles Dennis Abbott James Uriah Blacksher James A. Byram, Jr. Deane Kenworthy Corliss
Harold Thomas Ackerman Cartledge Weeden Blackwell, Henry Harris Caddell Homer W, Cornett
John N. Albritton Jr. John Andrew Caddell John 1. Cottle, 11
William Harold Albritton, 111 James Harry Blalock Charles 0. Caddis Stewart McKinnon Cox
William Harold Albritton, IV Michael David Blalock Joseph Hiram Calvin, I Charles McDowell Crook
Charles Stephen Alexander Ermnest Nolen Blasingame, Jr. Andrew P. Campbell Walter Parker Crownover
James Patrick Alexander Earl Charles Bloom, Jr. Hoyle Ramone Campbell Gregory S. Cusimano
Helen Johnson Alford Elizabeth C. Bookwalter Eric Lowell Carlton Elizabeth T. Cvetetic
J. Gregory Allen Patrick Hodges Boone Richard P. Carmody Earl Ladon Danshy
Myron K. Allenstein Joe Thomas Booth, I John Lawrence Carroll William Kirk Davenport
Clarence W. Allgood Nicholas Owen Bouler, 111 Joe Calvin Cassady Glenn L. Davidson
Havely Marie Allgood Robert Leon Bowden Joe Calvin Cassady, Jr. Joseph Ray Davis
Charles P Allisan, Jr. James Robert Bowles Nicholas Joseph Cervera William Edgar Davis
William Bruce Alverson, Jr. Julian B. Brackin, Jr. William Thomas Chapman, 11 William M. Dawson, Jr.
Kenneth Rick Alvis Steven Kay Brackin B. M. Miller Childers Edward A. Dean
Walter Mark Anderson, 111 James Philip Bradford Robert T. J. Childers Morris Seligman Dees, Jr.
William B, Arbuthnot Lee C. Bradley, Jr. Teresa K. Childers Raymond Harvey Deibert
Charles B. Arendall, Jr. Robert P. Bradley Thomas Weldon Christopher Ira DeMent
Robert E. Armstrong. 111 William Marcus Brakefield Clark, Scott & Sullivan Susan Shirock DePaola
Harry Asman James Bernard Brannan, Jr. Charles Tyler Clark Wanda D. Devereaux
Jamies Paul Atkinson Barry Owen Branum James Lewis Clark George John Dezenberg, Ir.
Joseph P. H. Babington Bowen Hill Brassell William Northington Clark Thomas Edward Dick
David R, Baker Albert Preston Brewer Richard Hughes Clem Don C. Dickert
Victor H. Ballard James Robert Brewster James R. Clifton John Forrest Dillon, IV
James Murrel Barnes, Ir. John M. Britton Cheryl D. Cobb Hiram Dodd, Jr.
George M. Barnett Edward H. Brogden Sue Bell Cobb George C. Douglas, Jr.
John Bigham Barnett, 111 Mary Lynn Bronner Glenda Gale Cachran Blanding Vaughan Drinkard,
Robert R, Baugh William Wade Brooke Charles Michael Coleman Ir,
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Tameria Shaye Driskill
Michael L. Edwards
Roger Wilson Ellis
Willie James Ellison
Thomas Eric Embry
Mylan R. Engel

David MecKay Enslen
John E. Enslen

Leland Grant Enzor JIr.
Robert Graham Esdale
Isaac Pugh Espy
Joseph C. Espy, 111
Thomas B. Estes
George Daniel Evans
Gregg Brantley Everett
Jeb Stuart Fannin
Joseph McConnell Farley
Lester A. Farmer, Jr.
Edward Dwight Fay, Jr.

Harold Laverne Ferguson, Jr.

Joseph Lloyd Fine, Jr.
Marshall H. Fitzpatrick
Linda Gail Flippo

Henry Buck Fonde
James D. Forstman

John Donaldson Foster
Conrad Murphree Fowler, Jr.
Conrad Murphree Fowler
Henry P. Fowler, Jr.
James Timothy Francis
Keith Blaine Franklin
Albert Danner Frazer, Ir.
Douglas Charles Freeman
Gerald Alan Friedlander
James H. Frost

Robert Spencer Frost
Kenneth T. Fuller

Silas Wayne Fuller
Joseph Noah Funderburg
Eugene William Fuquay
Ralph Dewar Gaines, Jr.
Fournier J. Gale, 111
Norman J. Gale, Ir.
Michael Joseph Gamble
James G. Gann, Jr.
George Charles Garikes
Richard B. Garrett

lan Frederick Gaston
Edgar C. Gentle, 11

Edward M. George
Richard Hamilton Gill
Robert Merrill Girardeau
John Brandon Givhan
Stephen R. Glassroth
Charles R. Codwin
Thomas Michael Goodrich
William Vincent Goodwyn
Curtis Wilson Gordon, Jr.
Linda Baker Gore

Charles W, Gorham

'ill', i ill i

October 18580 Construction began on the addition fo the siate bar
headquariers.

Lewis Edwin Gosa

Jerome Stephen Grand
Blake Alan Green

Edward Chesley Greene
John Edward Grenier

Guy Fleming Gunter, [11
Charles A. Guyton

Steven Ellis Haddock
James Alexander Haggerty, Jr.
Thomas Summers Hale
James Oliver Haley

John W. Haley

Michael Len Hall

William Stephenson Halsey, 11
Lewis H. Hamner

William Joseph Hamner
Vernon Nathaniel Hansford
Robin H. Harbin

James Taylor Hardin
William Guy Hardwick
Charles Riley Hare, Jr.
Lynn Etheridge Hare

Larry William Harper
Claude Harris, Jr.
Donald Richard Harrison
George Woodruff Harris

James Addison Harris,
Ir.

Karl Cecil Harrison
Charles W. Hart, 11
James Edward Hart, Jr.
John Mark Hart
Gerald W, Hartley

John M. Heacock, Jr.
Oliver P. Head

James Henry Henderson, Jr.
Linda W. H. Henderson
Stephen D. Heninger
Harcld F. Herring

James Edward Hill, Jr,
Robert McClellan Hill, Jr,
Thomas Bowen Hill, 111
William Inge Hill

Joseph Henry Hilley
Caroline Wells Hinds
Edward T. Hines

Leila Aki Hirayama
Truman McGill Hobbs
Robert Lowell Hodges

Robert Edward Hodnette, Jr.

Carl Gibson Holladay
Alex L. Holtsford, Jr.
Bobby Joe Hornshy
Ernest Clayton Hornsby
Ralph Wayne Hornshy

James Gorman Houston, Ir.

Joseph Lister Hubbard

Patrick Paul Hughes

William Charles Hughes

Cheryl A. Huie

George Ellis Hutchinson

Henry Hamilton Hutchinson,
1]

Rodney Neil Hyatt

Samuel Williams Inge

Douglas Wayne Ingram

John Fredric Ingram

Larry Lamar Ingram

Jackie O'Neal Isom

Jerry Wayne Jackson

John Hollis Jackson, Jr.

Lynn Robertson Jackson

Sidney Warren Jackson, 111

William Paul Jackson, Jr.

Drayton Nobles James

Frank Samuel James, 111

Susan Graham James

Debbie Lindsey Jared

Walter F. Johnsey

Earl Verner Johnson

Elizabeth Johnson

Vreeland Gerald Johnson

William Hooper Johnston, Jr.

John David Jolly

Allen Cox Jones

Charles Larimore Jones

George Hugh Jones

George Hurxthal Jones, Jr.

Gorman R. Jones, Ir.

James Mac Jones

Laird R. Jones

Melissa Montgomery Jones

Michael Eugene Jones

Rosalyn L. Jones

Thomas Elliott Jones

Robert Kane Jordan

Samuel Kaufman

Thomas Howard Keene

Irby A, Keener, Jr.

Larry H. Keener

Julian Parke Keith

Clarence B. Kelley

James Wynton Kelly

Leonard Gilbert Kendrick
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Thomas Albert Kendrick
Stephen Money Kennamer
Douglas L. Key

James Brunson Kieece, Jr.
Jane W, Killian

Frederick Willlam Killion, Jr,
John Thomas King, Jr.
Robert Edward Kirby, Jr.
John Thomas Kirk
William O. Kirk, Jr.

Robert Hugh Kirksey
Atley Asher Kitchings, Jr.
John Louis Knowles

Gary Wayne Lackey
Alexander Shelton Lacy
George Warren Laird, 11
Wesley Lance Laird
Elizabeth Anne Land

John M. Laney, Jr,
Stephen McDowell Langham
William Cyrus Lanham, Jr,
Earnest Ray Large

Byrd Roy Latham
Margarel Louise Lathum
Chase Robert Laurendine
John Laymon Lawler
Thomas Seay Lawson
Ronald Melvin Leaf

Alice Finch Lee

Robert Wyeth Lee, Jr.
Robert Frederick Lewis
Edwin Key Livingston
John H. Livingston, 11
James Smith Lioyd
Samuel E. Loftin, Jr.
Robert Randolph Lomax
William Levi Longshore, (11
Betty C. Love

Huel M. Love

Arthur Fulton Lovell, Jr.
John W, Lowe

Jefirey Lynn Luther
Herman Walter Maddox
Willie Auston Maise
Hobson Manasco, Jr.
Thomas Glenn Mancuso
Howard Allyn Mandell
Patricia Trott Mandt

M. A. Marsal

HONOR

“Qm

Jenelle Mims Marsh
Marion Dale Marsh
James LaFayette Martin
Telfair James Mashburn
Willie Troy Massey
Erskine R. Mathis

Mary Little Mattair
John Randolph Matthews, Jr,
William B. Matthews, Jr.
William B. Matthews, Sr.
Thomas E. Maxwell, Jr.

Michael John McHale
James Anthony Mclain
Lloyd Thompson McMurtrie
Vanzeita Penn MePherson
Julian L. McPhillips, Ir.
Daniel John Meador

John Eldon Medaris
Richard A. Meelheim
Oakley Webster Melton, Jr.
William D. Melton
Kenneth ). Mendelsohn

Novemnber 1990 The underground parking lacility takes shape.

George F. Maynard

F. Timothy McAbee

Donald Cecil McCabe

Emil Luther McCafferty, [11
Daniel T. McCall, Jr,

Grady Milton McCarthy, Jr.
Murray Patlerson McCluskey
Marcus E. MeConnell, Jr.
loseph C. MeCorquodale, 111
Robert L. McCurley, Jr.
Henri B. McDaniel

John Mark McDaniel

John Land McDavid

James Harley McDonald, Jr.
John Fairley McDonald, 111
Thomas Dennis McDonald
William Francis McDonnell
Jackie Murrell McDougal
Daniel Gray McDowell
Francis Butler McGill, Jr.
Thomas Claude McGregor
Frank L. McGuire, 111

Nina Miglionico

Gerald L. Miller

William Allen Millican
Bert William Milling, Jr.
James Floyd Minor

Susan Ankenbrandt Mitchell
William Henry Mitchell
Claude MeCain Moncus
George Andrew Monk
Horace Moon, Jr.

Gary Alan Moore

James Wansie Moore, Jr.
William Benjamin Moore, Jr.
Charles Edward Morgan
Charles Thomas Morris
Charles Henry Morris, [11
Dewayne N. Morris
Charles Howard Moses, Jr.
Milton Lawrence Moss
Edward West Mullen

Guy Dennis Nabors
George Marion Neal, Ir.

Carol Sue Nelson

Edwin L. Nelson

Phyllis 8. Neshit

Thomas A, Nettles, [V
William V. Neville, Jr.
Maleolm Rance Newman
Marla Yvette Newman
Hugh Percy Nicholson
John Aubrey Nichols
Joseph Bethune Nix, Jr.
George William Noble
Effie Teresa Miller Norman
Keilh Byrme Norman
David Barry Norris, Sr.
Robert Wheeler Norris
Armold Stewart O'Bannon, Jr,
Armold Stewart O'Bannon, I11
Gardon Griffith O'Rear
Harold Lee Odom

John Percy Oliver, 11
Samuel W, Oliver, Jr.
Paul D. Owens, Jr.

Jack Gideon Paden
Robert Shannon Paden
Lewis Wendell Page, Jr.
John Earl Paluzzi
Edward Burns Parker, 1
Connie Walter Parson
Frank Ray Parsons

Frank Blanchard Parsons
Robert Ellis Parsons
Deborah Bell Paseur
Robert Gordon Pate
Robert Earl Patterson
Martha Jane Patton
William Joseph Paul

Joe Leslie Payne

Joel Hartley Pearson
Ezra Bouchelle Perry, Ir.
Abram Lewis Philips. Jr.
Johnny Richard Piel
Donald F, Pierce

Mary Carolyn Pike
Joseph Stafford Pittman, Jr.
Joseph Stafford Pittman
Richard Hooker Poellnitz
William 5. Poole, Jr.

Max Cleveland Pope

Jack B. Porterfield, Jr.
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James Wallace Porter, 1l
Robert Leslie Potts
Robert Francis Powers

William Shelton Pritchard, Jr.

Caryl P. Privett

Joseph Wiley Propst, [1
Alice B. Pruett

James Daniel Pruett
Maxwell H. Pulliam, Jr.
John M. Puryear

George L. Quinnelly
William Larkin Radney, [11
Ralph Michael Raiford
Borden Martin Ray
William N. Ray

Lawrence Drew Redden
Curtis Cleveland Reding, Jr.

Archibald Thomas Reeves, Ir.

W. Boyd Reeves

Adolph Philip Reich, 1
Marcus Wendell Reid
Julien Massey Relfe, Ir.
Charles Grady Reynolds, Sr.
James Donald Reynolds
Robert Roger Reynolds
Patrick William Richardson
B. Joan Rickel

Arlene Vandiver Robbins
Roscoe Owen Roberts, Jr.
Jackie David Robinson
Robert G, Robison

Scott Alfred Rogers
William Howell Rogers
William Howard Rohr
John Asa Rountree, 11
Benjamen T. Rowe
Thomas Sidney Rue

Leon Y. Sadler, Jr.

Maurice Louis Salmon
Thomas Drake Samford, 111
William James Samford, Ir.
Ellis Leon Sanders

Benton 5. Sansom
Ernestine Stubblefield Sapp
Mark Andrew Scogin
William D. Scruggs, Ir.
James Donald Sears

Robert D, Segall

Jere Coe Segrest

Ronald W. Self

Jerry Kern Selman
Charles Edgar Sentell
Paltricia Emfinger Shaner
James Ronald Shaw
Robert Harris Shaw, Jr.
Billy 1. Sheffield

David Duval Shelby
Kenneth Wayne Shelton
Wayman G. Sherrer
William Bruce Sherrill
Henry Floyd Sherrod, Jr.
Roland Thomas Short, Jr.
William A. Short, Ir.

James Myron Smith
Maury Drane Smith
Robert McDavid Smith
Roy Lee Smith

Elizabeth Couey Smithart
Claude Kendall Snow
Reginald Lee Sorrells
Harold Layman Speake
Francis William Speaks, Jr.
Clifford Morris Spencer, Ir.
Joseph William Spransy
Alyce Manley Spruell
David F. Steele

Robert E. Steiner, 111

December 1990; The firs! floor supports being laid

Albert L. Shumaker
John Williams Sibley, Jr.
Gordon Griffin Sikes, Jr.
Michael Reid Silberman
Wilbur G. Silberman
David L. Silverstein
Cheryl Wilkinson Simonetti
Henry Evans Simpson
Larry U. Sims

Thomas Hoyt Siniard
Wiiliam Earl Siniard, Jr.
Muorris K. Sirote

Mary Ellen Sizemore
Rudolph W. Slate
Clarence W. Slaughter
Amy A. Slayden
Clarence M. Small, Jr.
James Dwight Smith
James Timothy Smith

Charles R. Stephens
Samuel R, Stephenson
Julia Smeds Stewart
Michael Allen Stewart, Sr.
Thomas L. Stewart
Wilson Edward Still
Charles Michael Stilson
Steven Thomas Stine
Morborne C. Stone, Jr.
Robert Straub

Eugene Phillip Stutts
Edgar Clark Summerford
James Laudie Sumner, Jr.
William Walker Tally
James Warren Tarlton, 111
Ann English Taylor
Haffred Neil Taylor, Jr.
Haffred MNeil Taylor
Jarred Ots Tavlor, 11

Jo Alison Taylor

Robert Jerome Teel
Robin Brigham Thetford
David Lawson Thomas
William Thompson
William Lewis Thompson
John Edward Thornton
Roy Thrash, Jr.

John Snow Thrower, Jr.
Harold Kenan Timberlake
John A, Tinney

Andre’ Marcel Toffel

Ayn Traylor-Sadberry
Jere C. Trent

Jerome Tucker

Robert Henry Turner
William Howard Turner
Hugh W. Underwood, 111
Abigail F. Van_Alstyne

George Martin Van_Tassel, Jr.

Jerry M. Vanderhoef
Robert J. Veal

William Thomas Ventress, Jr,

Nelson Vinson

Jesse Stringer Vogtle
John Scott Vowell

Carol Jeannine Wallace
David Banks Walston
George P. Walthall, Jr.
William Ora Walton, Jr.
James Steven Ward
Raymond Larry Ward
Daniel Tedford Warnes
Melinda Mitchell Waters
William Keith Watkins
L. Chandler Watson, Jr.
Winfred N, Watson
David Campbell Wear
John Campbell Wear
Atwell Dean Weatherford
Billy Ray Weathington, Ir.
James Wilson Webb
David Falconer Webber
Charles R. Wiggins, Jr.
Gary Stephen Wiggins
Gary Palin Wilkinson
Henry Harold Williams
Jesse M. Williams, 111
Wayne Lavon Williams
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Jeffrey Alan Willis

Eric L. Wilson

Frank Moseley Wilson
James Charles Wilson, Jr.
Robert Terry Wilson, Jr.
Raymond Clifton Winston
Mickey Womble

James Jerry Wood

William Copeland Wood, Jr.
Robert Henry Woodrow, 111

Ernest Franklin Woodson, Jr.

David M. Wooldridge
Robert Donald Word, 111
John Curtis Wright
Richard Lynn Wyalt

Jay Austin York

We urge every lawyer
who has not already done
50 to join this list.

As of February 28, the following firms had made
pledges to the building fund. Their names will also be
included on a wall in the new building listing all
confributors. Their pledges are acknowledged with

grateful appreciation.

Brogden & Quattlebaum

Gamble, Gamble, Calame
& Wilsan

Garrett, Thompson & Hines
Harris, Caddell & Shanks
Haygood, Cleveland & Pierce
Heninger, Burge & Vargo
Hughes & Maxey
Lentz, Nelson, Whitmire

& House
Manasco & Wise

McRight, Jackson, Myrick
& Moore

Murchison & Sutley

Owens, Weaver & Associates
Porterfield, Harper & Mills
Potts & Young

Powell, Tally & Frederick
Ritchey & Ritchey

Roden & Hayes

Simmons, Brunson
& McCain

Stein & Brewster
Tanner & Guin

Vickers, Riis, Murray
& Curran

As of February 28, the following special pledges or
substantial confributions had been received (o dedicafe
rooms or areas in the state bar’s new building:

Balch & Bingham
Burr & Forman
Cabaniss, Johnston,
Gardner, Dumas & O'Neal
Capell, Howard, Knabe
& Cobb
Hand, Arendall, Bedsale,
Greaves & Johnston
Hare, Wynn, Newell
& Newton
Hogan, Smith, Alspaugh,
Samples & Pratt
Johnstone, Adarns, Bailey,
Gordon & Harris

Lange, Simpson, Robinson
& Somerville

Lightfoot, Franklin, White
& Lucas

Lyons, Pipes & Cook

Maynard, Cooper, Frierson
& Gale

Phelps, Owens, Jenkins
Gibson & Fowler

Clarence Small

Sirote & Permult

Spain, Gillon, Grooms,
Blan & Nettles
Starnes & Atchison

M.C-L-E

MCLE Commission

approves regulation to
encourage Rules of
Professional Conduct
education

The MCLE Commission has approved a regulation
change to encourage lawyers' attendance of approved
seminars addressing the Alabama Rules of Professional
Conduct which became effective in January. The MCLE
Commission approved the regulation change based on
the recommendation of the Alabama State Bar's Ethics
Education Committee, The change will allow attorneys
attending approved CLE programs dealing with the Rules
of Professional Conduct to claim two CLE credits for each
hour of instruction attended. The Ethics Education Com-
mittee, chaired by Richard Thigpen of Tuscaloosa, pro-
posed this recommended change as a part of its plan to
implement lawyer education for the new rules. The
change is effective for the 1991 and 1992 CLE reporting
periods.

The change is implemented by the addition of Regula-
tion 3.10 to the Alabama State Bar Mandatory Continuing
Legal Education Rules and Regulations, Regulation 3.10
reads as follows:

For 1991 and 1992, attorneys attending approved
CLE activities devoted to the Alabama Rules of Pro-
fessional Conduct may claim two (2) CLE credits for
each hour of instruction attended.

Reporting of attendance of approved CLE programs
dealing with the new rules of conduct will remain the
same as for any programs. Any questions concerning this
regulation change may be addressed to either Keith Nor-
man, director of programs, or Diane Weldon, administra-
tive assistant of programs, at the Alabama State Bar head-
quarters,
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* THE SOVIET
EXPERIMENT

The Perspective of an

Alabama Lawyer

By JAMES G. SPEAKE

Marxism is in relative eclipse. An era in its history has ended.
— Edmund Wilson, To The Finland Station, 194(/

hat is now emerging on the
w terrifory traditionally knouwn as
Russia will not be — cannot be—the Russia
of the Czars. Nor can it be the Russia of the
Communists. It can only be something
essentially new, the contours of which are
still for us and for the Russians themselves,
obscure....The Russian people are today
poorly prepared.
The events of this century have, as we have
seen, taken a terrible toll on their social
and spiritual resources. Their own history
has pathetically little to tell them. A great
deal will have to be started from scratch,
the road will be long, rough and perilous.
The greatest help we can give will be of two
kinds: (1) understanding and (2) example.
—George F. Kennan, 199(F
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Journey to Moscow

In the late afternoon of Sunday, September
* 16, 1990, Professor Charles D, Cole of the
Cumberland School of Law and I arrived in
Moscow from Frankfurt. As the two delegates
from Alabama, we were to join 700 Americans
as participants with 2,000 Soviets in the Moscow Conference
on Law and Economic Bilateral Relations.

The sky was overcast with a cold and steady rain. We did not
anticipate that this dark and dreary day would set the tone for
our experience in the capital of the Russian Republic and the
Soviet Union.

As we proceeded through the line for visa inspection, we
were greeted by the stare of a young Soviet soldier, whose de-
meanor was as chilling as the wintry rain. As we waited in the
dark and dingy Sheremyetovo Airport for our baggage, we
were told by representatives of our organizing committee that
our hotel accomodations had been changed from the Hotel
Moscow across the street from the Kremlin to the Hotel
Ukraine, which we later determined was built by Joseph Stalin
at the end of World War 11, to commemorate the victories of
the Red Army. We were informed that the change was re-
quired because of an emergency meeting of the Supreme So-
viet in the Kremlin Palace,

In the mid-afternoon before our arrival, 50,000 protesters,
led by Boris Yeltsin, president of the Russian Republic, were
demonstrating in Red Square, demanding conversion to a
market economy within 500 days. Troops and security police
were massed in the subways.

Following our negotiation of the $20 fare with the Russian
cab driver (he had commenced negotiations at $50), we pro-
ceeded to Moscow in his small, vintage 1950s, poorly-main-
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tained vehicle. In the distance, | saw an antiquated, barn-like
structure with a rusty tin roof. This was the only such build-
ing | would see in Moscow, There are no private homes in
Moscow except for the official dachas concealed behind high
fences and wooded areas of beautiful fir and white birch trees.
One observes mile after mile of massive vellowstone, poorly
maintained apartments with fading white trim. Most of the
apartments occupied by Soviet citizens are owned by the
State. Recently, limited opportunities have become available
to some Soviets to purchase their own apartments in Moscow.
It is difficult for outsiders to comprehend that in the commu-
nist state there is virtually no ownership of private property.

Soviet citizens are friendly, effusive and courteous in their
greeting toward Americans. Soviet lawvers tend to grasp vou
with a strong and vigorous handshake. 1 spoke with no Soviet
lawyer or citizen who appeared optimistic for the future of
their country. Young, articulate and bright Soviets spoke to
me with pessimism and hopelessness that their system would
emerge from the chaos and despair which is evident to the ob-
server in Moscow.

Moscow is a city of penetrating odors of infinite vairety—all
unpleasant. The Moscow River, passing through the city, is
polluted. Natasha, one of our official guides from the ministry
of justice, told us that, “Not one fish can live in the Moscow
River.” Moscovites by the thousands, when not standing in
long lines, are constantly strolling night or day. It is a city of
massive structures and poor housekeeping, Smog and pollu-
tion are pervasive. Some Soviet young people and children are
moderately well-dressed, but the majority of Soviets, includ-
ing officials and lawvers | observed inside the Kremlin, were
wearing clothing of poor fit, material and workmanship. Sovi-
el soldiers, numerous everywhere in Moscow, were immacu-
late in tan uniforms with red stripes. Older Russian veterans
wear their civilian suits covered above the pocket with ribbons
representing participation in World War I1 campaigns.

The Moscow Conference

At the opening session in the Kremlin we

were warned by the Honorable William P.

Rogers, former secretary of state and chair-

man of our delegation, that a deep “chasm” of

understanding would become apparent as we

engaged Soviet lawyers in discussions of our respective consti-
tutional and judicial concepts. He was precisely correct. Our
panel sessions with Soviet lawyers and scholars, which includ-
ed topics such as “The Rule of Law”, “The Role of Lawyers in

James G. Speake

James G. Speake s a 1966 graduata of Cumberiand
School ol Law and (= a pariner In tha lirm of Speake
& Spaake in Moulton, Alabama. He is o formaer mem-
ber of the Alabama State Bar Board of Commission-
os for tha 36 cincul

the United States and the Soviet Union®, “Constitutional Law
and Its implementation” and “The Role of the Judiciary (in-
cluding Administrative Law Judges)” would appear to have af-
forded practical opportunities for exchange of views and con-
cepts between lawyers. We had no opportunity to talk with
lawyers in the Union of Advokats, which is the organization of
independent Soviet lawyers. Most Soviet lawyers are affiliated
with the Soviet State. Their speeches and remarks in various
sessions were abstract, theoretical and unclear as to how the
sweeping changes proposed in the Soviet legal system would
be implemented on a case-by-case and day-to-day basis. A So-
viet scholar at our conference spoke eloguently on what ap-
peared to be a clear understanding of defects in the Soviet ju-
dicial system:

“Justice is a very accurate indicator of the degree of the
social maturity of a society. The higher the role of authority in
court and justice as a state power, the higher the degree of le-
gality and democracy, the more effectively are the rights
and freedoms of the citizens protected. Unfortunately, because
of the previous negligence of the law and substitution of
law rules by administrative acts, the prestige of court is still
very low. Court does not occupy the unigue place it has in a
real law-governed state. Present judicial power does not, nei-
ther in theory nor in practice, equal legislative and executive
powers, It is characterized by restricted jurisdiction, insuf-
ficient democratic procedure of functioning and restricted
independence.... It is necessary to ensure independence to
court—the main condition of its successiul functioning.™
(sic)

The remarks of the Soviet professor suggested further pro-
found changes necessary for revision of the Soviet legal sys-
tem, but these changes may be more of the same high-sound-
ing proposals for which the Soviets are experts.

Hedrick Smith, the author of the recently published and
important work, The New Russigns, has observed this tenden-
cy in the Soviet character; “Of course the systern looks better
on paper than in reality; Soviet leaders are experts at nice-
sounding proposals, but bad at putting them into practice,
especially when they cut across the interest of the rulers.™

Although the infamous Article VII of the Soviet Constitu-
tion, granting to the Communist Party the dominant role in
the Soviet judicial system, had been repealed by the time of
our conference, no Soviet lawyer spoke in a practical sense as
to how the theory of judicial independence, so essential to our
own system, was to be implemented in the Soviet Union. Lit-
tle mention was made of the removal and extraction of the
Communist Party from its traditional governing influence up-
on the Soviet judiciary. A member of our delegation has com-
mented with particular regard to the Soviet tendency for
abstraction and generalization. Because the Soviets have a
“fundamentally different, inquisitorial, continental legal sys-
tem, sometimes it’s like talking to a wall.™

Although the Soviets appear to be groping for an under-
standing of the necessity for judicial reform assuring indepen-
dence of the judiciary, they do not appear to be approaching
its realization.

One of our delegates, Judge Abner J. Mikva, spoke bluntly to
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the Soviets of the necessity for judicial independence: “The ju-
dicial system must have substantial independence from the
political system. The role of the judge must be distinct from
that of the prosecutor and other representatives of the legisla-
tive or executive branches of government.™

He also made this observation for the benefit of our Soviet
hosts; “There is obviously a very thin line between judges pro-
viding an appropriate forum for individuals unhappy with
their government and judges inserting themselves inappropri-
ately into the political process.™

Our own [L.5. Attorney General, Richard Thornburgh, and a
leader of our delegation, also has made this observation with
respect to the Soviet understanding of judicial independence:
“T discerned from my meetings in Moscow that the Soviets
simply do not comprehend how a political structure can exist
with deliberate tensions built in among government branches
and political factions, since in their tradition decisions are
reached either through the unanimity of dictatorial fiat or by
consensus motivated by utopian vision."™

Although our scheduled visit to the Soviet acadermny of inde-
pendent lawyers, the Advokats, was cancelled without explana-
tion, we did visit the law department of Moscow State Univer-
sity. This was the first opportunity for our group in the dele-
gation to direct questions to our Soviet counterparts. We ad-
dressed a question to our hosts as to how the Soviets propose,
within the framework of a market economy, to implement a
system for buying and selling real estate upon the privatiza-
tion of the collective farms. The interpreter did not appear to
understand our question and we were required to ask it again.
A bright, young Soviet professor gave us a lengthy and impas-
sioned response in Russian. At the conclusion of his remarks
the interpreter simply advised: “He is against it, the collective
farms are the lands of the people,™

There are deep divisions in the Soviet Union from the follow-
ers of Solzhenitsyn who seek to restore some form of the Rus-
sian monarchy to the so-called “liberal left” once lead by
the now-silent voice of Andrei Sakhorov. As evidenced by devel-
opments at the time of this writing, it is clear that the right
wing of the Soviet Communist Party now dominates official
Soviet policy. These developments appear to respond to the So-
viet dependence upon central control to insure stability and
order.

If one is of the view that the ownership of private property
with the freedom to buy and sell that property is indispensable
to a market economy, the Soviets have not arrived. In my
opinion, they will not arrive in 500 days nor in 5,000 days.

Perspective of one

Our limited experience in Mascow does not

* diminish the inescapable conclusion that the

Soviet Union is a country approaching eco-

nomic and political collapse. Rhetoric may

speak profoundly of “a new world order”, but

it is the consequences of the “new world order” which we, as
lawvers, must address,

Increasingly, | believe Alabama lawyers will interact with

Soviet citizens and Soviet lawyers. I would respectfully en-

108 / March 1991

courage my colleagues of the bar to exercise such opportunity
should it be presented. Developments in the Soviet Union in
the immediate future will be increasingly volatile and danger-
ous, yet in the long term, mutually desirable economic oppor-
tunities may emerge.

| believe that we, as lawyers, must play the leading role in
the preservation of the independence of our own judicial sys-
temn and thereby set an example for the Soviets who will be
observers of our conduct.

We, as Alabama lawyers, can contribute in at least bwo ways:

(1) Continue to insist upon the integrity of an independent
judiciary while maintaining our awareness of the danger of
usurpation by the judiciary of the legislative and executive
process; and

(2) Maintain an awareness of a judicial bureaucracy, which,
although formulated with good intentions, may envelope the
legal profession. Our failure to impose restrictions upon an
expanding judicial bureaucracy will stifle legal and judicial
creativity and render its performance rigid and sterile.

Despite my assertions to the contrary, at the closing state
banquet in the Kremlin Palace of the Congresses, my Soviet
counterpart, Professor Karimova of the Red Institute in
Tashkent, insisted that I was a rich man. As we viewed the city
of Birmingham, Alabama, from the airplane upon our return,
and as [ drove to my office in the little town of Moulton, Ala-
bama, on a bright, clear morning, I knew she was right. I
knew that | was lucky to be an American and lucky to be an
Alabama lawver. a

Footnotes

1. Wilson Edmund, To The Finland Station, Doubleday, 1240

2. Kennan, Georga F., Cw'm in Russian Hislory, Foreigh Altairs/
winter 1260

3. Sowet cab drivers ane fond of country music. When one enters his cab, he
turns up the volume of his shortwave radio. Thay would also perlorm well at
Indianapalis and the Talladega 500

4. Sawilsky, Prolessor, Judicial Power i the Socialist Law Governad State
Paper deliverad at Moscow Conference, September 20, 1930

5. Smith, Hedrick, The New Russians, Random Housa, 1920

6. Legal Summit in Moscow, Hon, Weyman Lundquist, quote by
author Slephanie Goldberg, ABA JouwrnalDecember 1860

7. Mava, Abnar J., United S1ates Circuit Judge, paper delivered at the Moscow
Conlerance on the mle of the judiciary, September 21, 1980

8 i

8. Thornburgh, Richard, The Soviet Uinion and The Rule of Law;
Foraign Affairs/spring 1920,

10, Responsa of Soviet law professor 1o question addressed to him at
Moscow State University, Seplember 21, 1890,
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RECENT DECISIONS

By DAVID B. BYRNE, JR. and WILBUR G. SILBERMAN

UNITED STATES

SUPREME COURT

Doctrine of Edwards v.
Arizona extended

Minnick v, Mississippi, 89-6332, 59
USLW 4037 (December 3, 1990). May
the police, after a criminal suspect has
requested a lawyer, reinitiate interroga-
tion without the lawyer's being present?
The Supreme Court said no, by a six-to-
two vote,

Minnick was arrested on a Mississippi
warrant for capital murder. Interroga-
tion by federal law enforcement officials
ended when he requested a lawyer, and
he subsequently communicated with ap-
pointed counsel two or three times. In-
terrogation was reinitiated by a Missis-
sippi deputy sheriff after Minnick was
told that he could not refuse to talk to
him and Minnick confessed. The motion
to suppress the confession was denied,
and the defendant was convicted.

The Mississippi Supreme Court reject-
ed Minnick's argument that his confes-
sion was taken in violation of his Fifth
Amendment right of counsel under the
rule of Edwards v. Arizona, 451 U.LS,
477. Justice Kennedy focused the issue
as follows:

The issue in the case before us is
whether Edwards’ protection ceases
once the suspect has consulted with an
attorney.

The Supreme Court held that when
counsel is requested, interrogation must
cease in accord with Edwards v. Arizona
and Miranda, and officials may not
reinitiate interrogation without counsel
present, whether the accused has con-
sulted with his attorney. In context, the
requirement that counsel be “made
available” to the accused refers not to
the opportunity to consult with an at-
torney outside the interrogation room,
but to the right to have the attorney
present during custodial interrogation.

Justice Kennedy reasoned that, *This
rule is appropriate and necessary, since
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a single consultation with an attorney
does not remove the suspect from per-
sistent attempts by officials to persuade
him to waive his rights and from the co-
ercive pressures that accompany cus-
tody and may increase as it is pro-
longed." Finally, the Supreme Court
provided a "brightline test” with the fol-
lowing holding:

In our view, a fair reading of Ed-
wards and subsequent cases demon-
strates that we have interpreted the
rule to bar police-initiated interro-
gation unless the accused has coun-
sel with him at the time of ques-
tioning. Whatever the ambiguities
of our earlier cases on this point, we
now hold that when counsel is re-
quested, interrogation must cease,
and officials may not reinitiate in-
terrogation without counsel pre-
sent, whether the accused has con-
sulted with his attorney.

SUPREME COURT

OF ALABAMA

Challenge for cause

Ellington v. State, 24 ABR 4854
(September 28, 1990), In Ellington, the
Alabama Supreme Court granted certio-
rari to address the defendant's argument
that the trial court erred in refusing to
strike a juror for cause. The Alabama
Supreme Court reversed and remanded
the case.

On appeal, Ellington argued that one
of the members of the jury venire ad-
mitted that the fact that her husband

worked for the police department, cou-
pled with the fact that two of the detec-
tives from the police department would
be testifying in the trial, would affect
her ability to fairly judge the issues at
trial. Following the exchange between
Ellington's attorney and the potential
juror, counsel challenged the juror for
cause. The trial court denied.

Justice Adams reversed Ellington's
conviction because the evidence before
the court indicated probable prejudice,
and, thus, an abuse of discretion on the
part of the trial court in refusing to
strike for cause the potential juror. In
reaching its conclusion, the supreme
court reaffirmed its opinion in Knop v.
McCain, 561 So.2d 229 (Ala. 1989). In
Knop, supra, the supreme court ob-
served:

In challenging a juror for cause,
the test to be applied is that of prob-
able prejudice. Alabama Power Co.

v. Henderson, 342 So.2d 323, 327

(Ala. 1976). While probable preju-

dice for any reason will serve to dis-

qualify a prospective juror, qualifi-
cation of a juror is a matter within
the discretion of the trial court....

This court must look to the ques-
tions propounded to, and the an-
wers given by, the prospective juror
to see if this discretion was properly
exercised....

Ultimately, the test to be applied
is whether the juror can set aside
her opinions and try the case fairly
and impartially, according to the
law and to the evidence....

Thus, a prospective juror should
not be disqualified for prejudices or

doigraduate and law

| degrees. He s a mam-
ber of the Monigomery
firm ol Robison & Belsar
and covers the criminal
portion of the decisions.

Wilbur G.
Silberman

Witbur G. Sibermnan, of
the Birrmingham fom of
Gordon, Sdberrman,
Wiggins & Chids,
atignded Sambord
Urimviersity &nd the
University of Alabama
and sarned hie law
degraa from the Linkes-
gily's Schoal of Law.
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biases if it appears from his or her

answers and demeanor that the in-

fluence of those prejudices and bias-

es can be eliminated and a verdict

rendered according to the evidence.

See also Wood v. Woodham, 561 S0.2d
224 (Ala. 1989).

Psychologist expert
cannot base opinion
upon unsworn statement
of others

Nash v. Cosby clarified Wesley v.
State, 24 ABR 4952 (September 23,
1990). In Wesley, the Supreme Court of
Alabama reversed Wesley's capital mur-
der conviction because the trial judge
allowed the State of Alabama's psycholo-
gist-expert to testify from reports and
records which were not in evidence,

In Brackin v. State, 417 S0.2d 602,
606 (Ala.Crim.App. 1982), the court of
criminal appeals set forth the traditional
rule regarding expert testimony as fol-
lows:

The traditional rule in this coun-
try has been that an expert, in giv-
ing his opinion, cannot rely upon
the opinion of others, The basis for
this rule of exclusion has been that
such testimony is based upon what
others have said, and, consequently,
constitutes hearsay. In light of this
rule a physician-witness' testimony
to his opinion with respect to the
condition of his patient may not he
supported by testimony by such wit-
ness that certain opinions or re-
ports...concerning the patient had
been made to him by other physi-
cians.

In Mash v. Cosby, [Ms. 88-1068, July
20, 1990] ____ So.2d ____ (Ala. 1990),
the Alabama Supreme Court modified
that traditional rule. In Nash, the su-
preme court adopted a standard which
allows a medical expert to give opinion
testimony based in part on the opinions
of others when those other opinions are
found in medical records admitted into
evidence. In reaching this result, Justice
Houston observed:

Thus, in Nash, we modified the
Court of Criminal Appeals’ holding
in Brackin as it relates to the testi-
mony of medical experts based on
the opinions of others, but Nash has

not changed the traditional rule fol-
lowed in Alabama that the informa-
tion upon which the expert relies
must be in evidence,

It is interesting to note from Justice
Houston's footnote that the Alabama
Supreme Court has not adopted the
trend which would allow expert testimo-
ny based upon medical or hospital
records even in some cases where those
records are not in evidence. In so doing,
the supreme court clearly stopped short
of allowing an Alabama expert to base
his expert opinion upon medical, hospi-
tal or psychological records that are not
in evidence,

BANKRUPTCY

Post-petition enhance-
ment of pre-petition

security interest

In re Jessie C. Jones, 908 F.2d 859
(11th Cir. 1990). An issue of first im-
pression in the Eleventh Circuit con-
cerned interpretation of §552(h) of the
Bankruptcy Code relative to a pre-peti-
tion security interest extending to en-
hancement of an asset, to wit: cash val-
ue of an insurance policy, after bank-
ruptcy. The bankruptcy court and the
district court had ruled that a security
interest of the First National Bank of
Atlanta did not extend to an increase,
post-petition, in the cash surrender val-
ue of a life insurance policy.

The Eleventh Circuit determined that
the post-petition increase in the cash
surrender value of the policy which had
been assigned by the debtor to the banl,
was not subject to the creditor’'s lien,
but was property of the estate. The court
stated that the situation was similar to
that of post-petition deposits into a bank
account which do not increase the
lender's lien. In the instant case the in-
creased cash surrender value came
about by reason of subsequent premium
payments made by debtor's wife and son
from their own separate assets.

Determination of
reasonable fees under
Bankruptcy Code

Grant v. George Schumann Tire &
Battery Co., 908 F.2d 874 (11th Cir. Au-

THE ALABAMA LAWYER



gust 10, 1990). The Eleventh Circuit
further refined several prior cases re-
garding attorney's fees including the
non-bankruptey case of Norman v,
Housing Authority of City of Mont-
gomery, 836 F2d 1292, 1302 (11th Cir.
1988), which had held that success in
litigation was a prerequisite for compen-
sation for services rendered with regard
to the litigation, This had been followed
in the bankruptcy case of In re Port
Royal Land & Timber Co., 105 B.R. 77-
78.

In Grant, the Eleventh Circuit held
that in considering an attorney’s claim
for fees, the issue {s not whether the ser-
vices rendered were reasonable and nec-
essary to the administration of the es-
tate. The Port Royal case is on appeal al
this time before the Eleventh Circuit.
Regardless, it is recommended that
lawyers who are involved in bankruptcy
cases where the fee is paid from the es-
tate carefully read the Grant case as un-
doubtedly bankruptcy judges in the
Eleventh Circuit will use it as a guide-
line.

Excusable neglect
and due process

In re Dennis D. While, deblor. Fore-
muost Financial Services Corp. v. While
& Gardner, 908 F.2d 691 (11th Cir, July
19, 1990). This is a case which was ap-
pealed from the Northern District of
Alabama. The bankruptcy court omitted
a creditor from a list of secured or prior-
ity claims in the Chapter 13 Confirma-
tion Order.

When the bankruptcy court denied a
reconsideration of formal status as a se-
cured creditor, there having been no ob-
jection to the claim by any party, Fore-
most appealed to the United States Dis-
trict Court which found the appeal to be
untimely because the Motion for Recon-
sideration was filed more than ten days
after confirmation.

Foremost then appealed to the
Eleventh Circuit contending that the
procedural errors in the bankruplcy
case caused it to be denied adequate no-
lice of the court’s adverse ruling, which
was the reason for a two-month delay
in requesting réconsideration. The

Eleventh Circuit agreed with Foremost, |

holding that under the circumstances
where there was no objection to the
claim and no notice to Foremost other
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than general notice of confirmation
hearing caused Foremost to suffer prej-
udice.

The court also held that there was a
more fundamental reason for it to exer-
cise its supervisory powers to insure due
process:

. . « that there is a justifiable re-
liance that the bankruptcy court
would follow required notice proce-
dures and rule only on matters
properly before it. This is compara-
ble to the situation where a party’s

appeal is deemed timely due to the
appellants being misled by acts of
judicial officers under the doctrine
of “unique circumstances.”

Attorney/client
privilege

In re Cumberland Investment Corp.,
20 B.C.D. 1967 (Bankr. D.R.L, October
23, 1990). This case involves the right of
the trustee to conduct a Rule 2004 ex-

{Continued on page 113)

Doing Business &
Practicing Law with
the Japanese

PRESENTING AN INFORMATIONAL SEMINAR

The Status of the
Foreign Lawyer in Japan

* 5eattle, Washington ®
April 5, 1991 at the Stouffer Madison Hotel
* Birmingham, Alabamao®
Aprl 11, 1991 at the Harbert Center
* Atlanta, Georgia*®
April 18, 1991 at the Marriott Marquls

This seminar has been developed for the lawyer and
businessman seeking the foreign market

Mr. Toshimitsu Takaesu, Japan's own renowned
attorney, businessman, author and professor.

For information and seminor registration, contact:

Hexagon International, Inc.
INTERMATIONAL LAY COMNISULTANTS
16862 Noll Road, Suite A, Poulso, WA 98370
OFC: 1-800-845-5794 « FAX: (206) 697-9292

Sponsored by Gortham, Waldrep, Stewarn, Kendrick & Bryant, P.C,
Birmingham, Alabama
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CLASSIFIED NOTICES

RATES: Members: 2 freu Estings per bar member per calendar year EXCEPT for “position wanted™ or “position ofiermed” kstings — 535 per insartion of 50 words or iess. $.50
par additional word; Nonmembers: $35 per insanion of 50 words of less, .50 per additional word. Classifiad copy and paymeant must be recesved according 1o the foliowing
publishing schadule:May “81 issue — deadiine March 31; July "91 lssue — May 30 deadiing; September 97 issus — deading July 31. November "9 issue — deading

Saptember 30, No deadling extensions will be mada.

Send classiied copy and paymeni, payable o The Alzbama Lawywr, 1o; Alabama Lawyer Classifieds, c'o Margare! Murphy, P.O. Box 4156, Montgomary, Alabama 38101.

FOR SALE

For Sale: Alabama Code with current
pockel parts, two sels, Contact Code
Sales, P.O. Box 57, Montgomery, Al-
abama 36101.

For Sale: Antique Alabama maps, 1820s-
1860s. Greal for office decoration or gift.
Guaranteed authentic. Write, call or FAX
for list. Sol Miller, P.O. Box 1207,
Huntsville, Alabama 35807. Phone
(205) 536-1521, FAX (205) 534-0533.

For Sale: Law Office. Formerly York En-
gineering Bullding on South Decatur
Street, Montgomary. 3,500 square fest.
Centrally heated and cooled, with park-
ing/storage building in rear. Owner financ-
ing avallable. Price reduced to $65,000.
One and hall blocks to new Montgomery
County Jail and Courthouse. Ready for
occupancy as law office. Send inquiry to
Cannon & Vaughan, P.O. Drawer E, El-
ba, Alabama 36323. Phone (205) 897-
3413.

For Sale: Save 50 percent on your law
books. Call National Law Resource,
America’s largest law book dealer. Huge
inventories. Low prices. Excellent quality.
Your satislaction absolutely guarantesd.
Also, call Amarica's largest law book
dealer when you want to sell your un-
needed books. Call for your free, no-
obligation quotes, (B00) 279-7799. Na-
tional Law Resource.

Wanted: Alabama Criminal Justice Train-
ing Center, Selma, Alabama, estabiishing
small law library for student use. Needs
West's United States Supreme Court Re-
porter, Vol. 1-79, 102-current, and Feder-
al Reporter 2d, Vol. 295-603. Any dona-
tions accepted. All donations tax de-
ductible. Will pick up at your office. Con-
tact Corporal Patrick Mahaney, Alaba-
ma Department of Public Safety, P.O.
Box 1511, Montgomery, Alabama
36102. Phone (205) 242-4392,
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POSITIONS WANTED

Position Wanted: Attorney with LL.M. in
tax and three years' litigation experience
in ganaral practica seeks challenging
position with law firm or corporation. Ex-
perience In representing management in
employment discrimination suits. Strong
research and writing skills. Member of
Alabama State Bar since 1986. Respond
to Attorney, 8738 S.E. Hobe Ridge Av-
enue, Hobe Sound, Florida 33455.
Phone (407) 546-0157.

Position Wanted: Attorney with four
years' experience at large AV-rated firm
seeks to relocate in north Alabama. Ex-
tensive litigation experience involving
products liability, malpractice and com-
plex litigation, Excellent academics and
references. Licensad to practice in Alaba-
ma and Louisiana. Send Inquiries to: At-
torney at Law, 5601 Woodridge Street,
Huntsville, Alabama 35802. Phone
(504) 465-9405

POSITIONS OFFERED

Position OHered: Atlorney wanted for
consullation with and/or representation of
pro se plaintiff in Birmingham legal mal-
practice case. Write Box 36743, Birm-
ingham, Alabama 35236-6743.

Position Offered: Staff attornay, U.5.
Courl of Appeals, 11th Circuit, Atlanta,
Georgla. Several two-year clarkships
beginning spring/fall 1991. Accredited
school, excellent academics, supearior
research/writing skills, law review/ equiv-
alent. One-three years' experience pre-
lerred. Send resume, law school tran-
script, unedited writing sample and
references to Karen C. Wilbanks, Direc-
tor, Room 549, 56 Forsyth Street, At-
lanta, Georgia 30303-2289.

Position Offered: Attorney jobs. National
and Federal Legal Employment Report:
highly regarded monthly detailed listing of
hundreds of attorney and law-related jobs
with U.S. Governmant, other public/private
employers In Washington, D.C., through-

out U.S, and abroad. $32—3 months;
$55—6 months, Federal Reports, 1010
Vermont Avenue, NW, #408-AB, Wash-
ington, D.C. 20005. Phone (202) 393-
3311, Visa’'MC.

Position Offered: Dissatisfied? Non-prac-
ticing attornay has found proven way lo
build a passive six-figure annual income
without a boss, employees or debt. Seek-
ing two or three key people to duplicate
my business from your market. Can be
developed part-lime. For information
send resume to Diane Temple, One
Perimeter Park South, Suite 100N,
Birmingham, Alabama 35243. No repre-
sentafion Is made about the quality of the
legal services to be perfarmed or the
expertise of the lawyer performing such
services,

Examination of Questioned Docu-
ments: Handwriting, typewriting and re-
lated examinations. Intemationally court-
qualilied expert witness. Diplomate,
American Board o! Forensic Document
Examiners. Member: American Society of
Questioned Decument Examiners, the In-
ternational Association for Identification,
the Brilish Ferensic Science Society and
the National Association of Criminal De-
fense Lawyers. Retired Chief Document
Examiner, USA C| Laboratories. Hans
Mayer Gidion, 218 Merrymont Drive,
Augusta, Georgia 30907. Phone (404)
B60-4267.

Legal Research Help: Experienced attor-
ney, member of Alabama State Bar since
1977. Accass to state law library. Westlaw
available. Prompt deadline searches. We
do UCC-1 searches. $35/hour. Sarah
Kathryn Farnell, 112 Moore Building,
Montgomery, Alabama 36104. Call (205)
277-7937. No representation is made
about the quality of the legal services to
be performed or the expertise of the
lawyer parforming such services.

Medical/Dental Malpractice Experts:

Our expers successfully testify in Alaba-
ma. Gratis preview of your medical
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records. Health Care Auditors, Inc., P.O.
Box 22007, St. Petersburg, Florida
33742. Phone (813) 579-8054. For Stat
Svs: Fax: 573-1333.

Traffic Engineer: Consultant/Expert Wil-
ness. Graduate, registered, professional

engineer. Forty years' experience. High-

way and city design, traffic control de-
vices, city zoning. Write or call for resume,
tees. Jack W. Chambliss, 421 Belle-
hurst Drive, Montgomery, Alabama
36109. Phone (205) 272-2353,

Pharmacy Consultant: Available to pro-
vide assistance in pharmacy related mat-
ters. Consultant has law degree and grad-
uate training in pharmacy; pharmacy
license and member of the Alabama State
Bar. Contact Vance L. Alexander, P.O.
Box 59276, Birmingham, Alabama
35259, Phone (205) 991-7291. No repre-
sentation is made about the quality of the
legal services to be performed or the ex-
pertise of the [awyer performing such ser-
vices,

Wrongiul Death/Personal injury: Expert
actuaries will testify to value of lost future
earnings in wrongful death and personal
injury cases. Fellows of Society of Actuar-
ies. Experience in court, Can assist in
design of structured settlement. Call
David Godofsky, C&B Consulting
Group, a Corroon & Black company,
1927 1st Avenue, North, Birmingham,
Alabama 35203. Phone (205) 323-7000.

Divorce Cases-Pension Expert: Pension
actuary will determine present value of ac-
crued pension rights. Standard fee for
written valuation. In-court testimony for
hourly fee. Call David Godofsky, C&B
Consulting Group, a Corroon & Black
company, 1927 1st Avenue, North,
Birmingham, Alabama 35203. Phone
(205) 323-7000.

Certified Forensic Document Examin-
er: B.S., M.8,, graduate of university-
based resident school in document exami-
nation. Published natinternat. Seventeen
years® trial experience in state and federal
courts of Alabama. Forgery, alterations
and document authenticity examinations
in non-criminal matters. American Acade-
my of Forensic Sciences, American Board
of Forensic Document Examiners, Ameri-
can Society of Questioned Examiners.
Lamar Miller, P.O. Box 55405, Birming-
ham, Alabama 35255. Phone (205) 988-
4158.
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Comtinued from page 111

amination of the debtor's attorney. The
president of debtor corporation object-
ed, contending that the attorney repre-
sented him personally and that the con-
versations between the president and
the attorney were privileged. The court
held as a factual determination that if an
attorney/client relationship ever
arose between the president and the at-

torney, such consent can be implied
from conduct, but that there was no
such evidence in this case,

More importantly, the court stated
that there was establishment of a prima
facie finding of fraud and mismanage-
ment on the part of the president, and
that under such situations there is no
attorney/client privilege. The court cited
many cases to substantiate its position,
stating that to hold otherwise would be
an invitation to widespread abuse. |

CORRECTION!

Please make this correction in your copy of the 1990-91 Alabama Bar Directory.
The telephone number of the firm of Pittman, Hooks, Marsh, Dutton & Hollis was
listed as (205) 388-88B0. The correct number Is, and always has been, (205) 322-
B880. The firm's address, 800 Park Place Tower, Birmingham, Alabama 35203, as

listed in the directory, is correct.

FIFTY

or 50, call us, We'll be here.

HELPING
BUSINESSES

CLOSE FOR

For EUFEELFS Elll{}l'l'I.E“l."S. mortgage lt‘ndcrs. builiit‘rs and
realtors have called on us to help close on their real estate
transactions —commercial or residential.

Some say it's because were prompt. Others say it's
because we're dependable. Most, however, say it's because
wirh 5[]}-‘1:‘&!"5 in 111{3 hllsil‘m:-:s. we |mnw whtlt w::'ri.‘ dning.

[f you're in need of title insurance in the next 50 years

Mississippi Valley Title Insurance Company
Home Office: Jackson, Mississippi, 315 Tombigbee, P.O. Dyawer 2428
| -6 -S69-0222
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Affordable. Dépendable. Authoritative.
West's' Coordinated Alabama Library!

Attorneys throughout the state rely on West publications to help them meet the challenges of ok ':h‘\ E‘;‘f 0.
today’s practice. West offers Alabama practitioners a coordinated library with: West's Alabama Birmingham, AL 35219
Digest and Alabama Reporter for case law; Alabama Rules of Civil Procedure Annotated for Phone: 205/251-2411
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