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Is your
malpractice
Insurer
out of
Alabama?

One malpractice insurer is still
here and continues to maintain
stable premium rates!

AIM: For the Difference!

Attorneys Insurance Mutual Telephone (205) 980-0009
of Alabama, Inc. Toll Free (800) 526-1246
200 Inverness Parkway FAX (205) 980-9009

Birmingham, Alabama 35242-4813

“A Mutual Insurance Company Organized by and for Alabama Attorneys”
www.AttysinsMut.com



Are You Ready
For The Taxman?!

The Estate Tax is
Alive and Kicking...

Guard Your Family’s Future by
Exercising this Member Benefit
Available Through Endorsement of

s
ALABAMA STATE BAR

Watch for time-limited offers in 2004
when SIMPLIFIED ISSUE TERM LIFE
INSURANCE OFFERINGS will be offered
through our Program Administrator:

ALABAMA

INSURANCE SPECIALISTS, INC.

EST. 1959

Post Office Box 2827 = Norcross, GA 30091-2827
|25 Lawrenceville Street » Norcross, GA 30071

New Logo, same Professional Service, and now a SALES DIRECT Line for Members 1-888-I1S1-1959



Alabama Bar Institute
for Continuing
Legal Education

Advancing the Legal Profession
through Education and Service

The pursuit of a legal
education does not end with
graduation from law school.
In order to properly represent
our clients we must commit
ourselves toa lifelong study of
the law. ABICLE offers
attorneys in every area of
specialization an opportunity
to gain insight into emerging
legal trends as well as benefit
from the practical experience
of the speakers. ABICLE
seminars provide Alabama
lawyers a dynamic combination
of respected facultyand cutting
edge topics that will enhance
any practice.

Michael D. Ermert
Hare Wynn Newell

& Newton LLP
Birmingham, Alabama

THE UNIVERSITY OF

ABRCLE ALABAMA

Alabama Bar Instituta for Cantinuing Lagal Educatian S C H 'D G L 0 F L H W

Call ABICLE at 1-800-627-6514 or 205-348-6230 for program information.
www.abicle.org
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Canoeists enjoy a springtime morning at the Hilton Sandestin Beach
Golf Resort & Spa, Florida.

The 2 400-acre resor, site of the 2004 Alabama State Bar Annual Meeting, includes seven miles of
some of the world's most beautiful beaches along the Gulf of Mexico and Choctawhatchee Bay, The
resort also features 14 tennis courts, four championship golf courses and a 98-slip marina. The photo
was taken near the beginning of the Jolle Island nature trail, overlooking the bay and marina.
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ADVANCING ADR IN ALABAMA: 1994-2004

These Are A Few of My Favorite Things
By Judith M. Keegan

The Alabama Supreme Court Commission on Dispute Resolution
By Judge Aubrey Ford

ADR - Photo Highlights

Report of Committee On Alternative Methods of Dispute
Resolution — “ADR" Usually Means Mediation
By Mary Lynn Bates

Harbingers of Bad Tidings?

Recent Decisions From Florida Courts Affecting Mediation
Confidentiality

By William A. Ratliff and Glenn G. Waddell

The Alabama Appellate Mediation Program:
How and Why It Will Work
By Rhonda P. Chambers

Efficacy of Post-Divorce Mediation
and Evaluation Services
By Karl Kirkland, Ph.D.

Bankruptcy and Mediation
By J. Thomas Corbett

Peace Education Through Mediation
By Anne Isbell
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Are footprints as

foolproof as fingerprints?

" ".‘1'4 l‘_l' ?" “-‘-.
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shoe as evidence. Two nights before the trial,

nat questioned the admissibility of this evidence

The Mealey’s E-Mail News Report notified the
defense attorney of a recent court decision from the
highest court in a neighboring state. He was surprised
to find the prosecution’s expert witness had also
testified in that case. But the court held that footprints
from inside a shoe were not a recognized area for
expert testimony under the Daubert standard. As the
defense attorney continued his search of analytical
sources from Matthew Bender? including Moore’s
Federal Practice® on the LexisNexis™ services, he quickly
found further supportive commentary and analysis.
When you need to go a step beyond cases and

codes in your research, use the LexisMNexis™

Total Research System—Iit's how you know,

LexisNexis™

It’s how you know ™

(" For your free trial* on the LexisNexis Total Research System go to www.lexisnexis.comi/freeweek or call 677.610.5324

*The Leseesbioncis Todal Aessarch Syidam “tree irlal ofier” i svadiabis b (s firm e the Uiniled Staes who have nof subscibed b ihe LansMes onling service wiften the Lesi 30 coys from e date of i publication
akiitional resdrictions may apply. Cumant Liishinis austomens shoukf contact thesr accoond fepresentaing for infomalios.
Lexishealy aed the Knowledge Burst iogo s tradernarics of Resd Eisewier Progariies inc., usad undsr licansa. &S How You Know is.a irstemsk of Lintshieals, & division of Reed Elaevier Inc.
Miathow Bender is 4 seyisiénad rademark of Malfhew Bandes Propariies inc. Mooes's Feceral Praciion i a megniernd tradermark of MaShew Dender L Company, i ALBG1D |
D 2003 Leersbennts, @ division of Recd Elyvisr Inc. All rights reserved
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Respond to Gideon's
Trumpet, and Turn

William N. Clark

Commitment into Action

372 U.S. 335 (1963) was decided by the United

States Supreme Court with an opinion writlen
by Alabamua’s own Justice Hugo Black. That decision
provided for counsel in serious criminal cases,
However, the case did not provide how counsel was to
be provided, or who was o pay for it. During my law
school days in the late "60s and early "70s, public
defender programs began springing up around the
country, although the appointment of counsel was the
primary method used to select counsel in mos! states,
Common gquestions were, what type of sysiem should
be established, and who is to pay for it? Forty-plus
years later, unfortunately, those questions are still
being asked in many states, including Alabama,

In 1975, 1 was appointed by ASB President Tommy
Greaves to be the chairman of a state bar committee on
indigent defense. That commitice later merged with, and
became a part of, an advisory commitice on indigent
defense to the Alabama Supreme Court. The committce
worked for some six years in an effort to improve the rep-
resentation of indigent defendants in Alabama. One of the
results was a major stntewide study of indigent defense in
Alabama lead by Bob Spangenberg from Massachusetts,
whose services were paid for by an ABA grant. Among
the recommendations were suggestions that there be pub-
lic defender programs in the large metropolitan arcas, and
some combination of appoinied counsel and public
defender programs in the rural areas. When the study
began, the rate of pay for appointed counsel was $10 for
oul-of-court (time) and $20 for in-courl. One of the few
fruits of the work of the committee was that the rate of
pay was increased from $10 1o $20 for out-of-coun time,
and from 520 to $40 for in-court. None of the other rec-
ommendations of the committee were implemented.

Ower the past 20 years or so, Bob Spangenberg has
come back to Alabama on a number of occasions (o
assist us in studying the Alabama indigent defense svs-
tem, and in attempting to promote positive improve-
ments. The Supreme Court of Alabama’s Judicial
Study Commission has twice made recommendations
for change, including creation of a statewide Indigent
Defense Commission, which would oversee indigent
defense in Alabama, Twenty-six states have adopted a

F orty years ago last year, Gideon v Wainwright,

similar approach, to try and provide some advocacy for |
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those who are indigent defendants who are accused of
crime, and to provide some direction 1o the indigent
defense system. One of the positive resulis of such an
indigent defense commission would be a degree of
accountability that does not otherwise exist statewide.

On February 26th of this year, the Alabama State Bar
hosted the first Alabama Indigent Defense Symposium
held at the state capitol. Ed Patterson, the state bar’s
director of programs, and John Pickens, the exccutive
director of the Alabama Appleseed Center for Law and
Justice, were the key leaders in the planning and imple-
mentation of the program. Lawyers, judges, legislators,
business people, and representatives from the comptrol-
lers office, the administrative office of courts, and the
Governor's office were invited. The program included o
presentation by Bob Spangenberg who now is a consult-
ant for the American Bar Association and who has assist-
ed practically every state in the United States, and a num-
ber of forcign companies, in trying to improve their indi-
gent defense system. Most recently, he has been in China
trying to improve that fledgling system. Bob described the
history over the lust 25 years of Alabama’s efforts at
improving indigent defense, some of which 1 mentioned
previously, He also reviewed where other states have been
and the progress which they have made. His presentation
was followed by a panel of lawyers representing public
defender programs and the private sector regarding vari-
ous methods of providing indigent defense services. The
panel of lawyers was followed by a panel of judges who
gave their perspective on indigent defense services in
Alabama. A third panel was comprised of representatives
from Georgia, Texas and North Carolina who described
their very successful efforts at reforming their indigent
defense systems,

The luncheon speaker for the symposium was Mark
Curriden, the author of Contempr af Court: The Turn-
Of-The Centiry Lynching That Launched 100 vears of
Federalism. He is also a lawyer, and former newspa-
per reporter for the Dallas Morning News. His review
of the facts and circumstances surrounding his book
were fascinating. The book is the story of a um-of-
the-century trial in Chattancoga of a black person
accused of a crime which he did not commit, and the
courage and innovative lawyering of two black
lawyers. The book is well worth reading, and was an



inspiration to all present about the absolute importance of com- persons on appeal and in post-conviction proceedings in capital

petent counsel, cases. Such an office would also be a resource for training and

The day concluded with a panel which included, among others, assistance to appointed counsel in capital cases.
acting Chief Justice Gorman Houston and Senator Myron Penn The difficulty in locating lawyers willing to serve as appointed
from Union Springs reviewing what actions might be taken in counsel in criminal cases varies from circuit to circuit in
Alabama to improve the Alabama indigent defense system. The Alabama. At the current rates of $40/hour for out-of-court time
general consensus of those present at the meeting was that the place and $60/hour for in-court time and office overhead expenses, the
lo start is the establishment of a statewide oversight organization, fee is far from exorbitant. What Alabama does not need is any
such as an Indigent Defense Commission. Pursuit of thal recom- reduction of our current payment sysiem. Nevertheless, a part of
mendation is currently in progress, Governor Riley's legislative package this year would eliminate

I believe the day was an exciting one for all concemned. There the overhead expenses provided to appointed counsel. The ASB
seemed 1o be a renewed commitment (o answering Gideon’s Board of Bar Commissioners unanimously passed a resolution
“Clarion Call” to provide competent counsel to poor people opposing such legislation. Appointed counsel receive nothing
accused of crime. At a time when our state has recently rejected a near the rate paid by the state to civil lawyers contracted by the
plan to increase funding by raising taxes, some would say that if state, It would be a tremendous disincentive for lawyers 1o repre-
our legislature has to choose between funding services such as sent indigent defendants if this small benefit were rescinded.
roads, schools, ete., and the provision of adequate indigent defense For a long time, the Alabama State Bar has been committed to
services, it is the latter which will lose. However, it does not appear protecting the rights of our citizens accused of crime, It is time to
that there should be an “either o decision. When a citizen's liber- turn that commitment into action. We are inching closer to what
ty is at stake, it is absolutely imperative that he or she has compe- Justice Black had in mind in Gideon, but we are far from reaching
lent counsel. That should not be an option. Given the enthusiasm home plate. To the Alabama lawyers who represent poor people
and commitment which seemed present at the recent symposium, | accused of crime, whether public defenders, contract counsel or
am optimistic that we can finally move forward in Alabama toward assigned counsel, 1 salute you for all you do, and encourage others
making significant improvements in our indigent defense system. to follow in your footsteps. For those lawyers who have not

One of the panel participanis for the recent symposium was heretofore represented indigent defendants, [ encourage you to
Bryan Stevenson of Montgomery, who is the director of the offer your assistance. That assistance may come in a variety of
Equal Justice Initiative, which does an outstanding job in pro- forms. For example, assistance is needed in helping to educate the
viding representation for indigent defendants in capital cases. legislature and the public about how essential it is to our system of
While the State of Alabama provides appointed counsel for direct Justice that competent counsel is provided for indigent defendants.
appeals from death penalty convictions, it provides no resources Iromically, as I was completing my writing of this month's
or timely legal assistance to death row inmates in state post-con- “President Page,” 1 received an e-mail from Wilson Myers, an
viction proceedings. To assist his group with this representation, Alabama lawyer, now working in Iraq, assisting the Iragi Ministry
Bryan has often received legal research assistance from law firms of Justice in developing a system of criminal justice. He was
outside Alabama, Many times, these are very large firms which lamenting the absence of any system for providing counsel to Iragi
do not practice criminal law, but have the resources to assist. citizens who cannot afford counsel. I appland Wilson for his serv-
From time to time, firms in Alabama have also assisted, and are ice and dedication to implementing the rule of law in Irag, but
encouraged to do so in the future. There is a eritical need for a what of Alabama? It is time we meet the challenge and respond
statewide capital public defender program to provide counsel for clearly w Gideon's trumpet. i

Pro Bono Award Nominations

The Alabama State Bar Committee on Volunteer Lawyer Programs, {formerly the Committee on Access to Legal Services), is seeking nomi-
nations for the Alabama State Bar Pro Bono Award. Nomination forms can be obtained by contacting:

Linda L. Lund, director
Volunteer Lawyers Program
Alahama State Bar

P. 0. Box 671

Montgomery 36101

(334) 269-1515

The ASB Pro Bono Award recognizes the outstanding pro bono efforts of attorneys, law firms and law students in the state. The award cri-
teria includes, but is not limited to, the following: the total number of pro bono hours or complexity of cases handled, impact of the pro bono
work and benefit for the poor, particular expertise provided or the particular need satisfied, successful recruitment of other attorneys for pro
bono representation, and proven commitment to delivery of quality legal services to the poor and to providing equal access to legal services.

Mominations must be postmarked by May 15, 2004 and include a completed Alabama State Bar Pro Bono Awards Program Nomination
Form to be considered by the Committee.

THE ALABAMA LAWYER BREY



138

Pursuant to the Alabama State Bar's Rule Governing the Election of President-
Elect, the following biographical sketches are provided of Bobby D. Segall, Carol
Ann Smith and Carol H. Stewart. Segall, Smith and Stewart were the qualifving
candidates for the position of president-elect of the Alabama State Bar for the
2004-05 term, and the winner will assume the presidency in July 2005.

Bohby D. Sall

BOBBY D. SEGALL

obby Segall attended public schools from kinder-

garten through high school in Montgomery. He

received his undergraduate degree from Vanderbilt
University and his law degree from the University of
Alabama, where he finished first in his class, was student
waork editor of the Law Review, and became a member of
the Order of the Coif. He also received an LL.M degree
from Harvard. One of his great experiences was clerking
for Judge Frank M. Johnson, Jr. when Judge Johnson sat
on the United States Middle District bench,

In private practice, Bobby has been with Copeland,
Franco for a little over 30 years. His professional activ-
ities have focused on trying to provide legal services to
the poor. He served on the board of Legal Services
Corporation of Alabama for 27 years. and was presi-
dent of the board for six yvears. This past year, he
chaired the Transition Committee that organized the
merger among Legal Services Corporation m Alabama,
Legal Services of Metro Birmingham and Legal
Services of North Central Alabama. He now serves on
the board of the newly formed program that encom-
passes the entire state, Legal Services Alabama, He
also serves on the Executive Committee of the Access
to Justice Commission, which is the state planning
entity for all access to justice organizations in the state,

Bobby has been active in bar activities at the local
and state levels. He has served as president of the
Montgomery County Bar Association. He has been a
state bar commissioner for nine years, and for three of
those years, including this one, has served on the
Exccutive Council of the state bar. He also has served
on numerous state bar committees and task forces,
including the Task Force on Diversity. He presently

MAY 2004

chairs the Task Force on Organization and Operation of
Bar Sections. He also writes a humor column for the
MCBA's publication, The Docket.

Other law-related activities include serving as presi-
dent of the Hugh Maddox Chapter of the Inns of
Court; a member of the board of the University of
Alabama School of Law Foundation; as president of
the Montgomery County Trial Lawyers Association;
and a member of the Historical Committee and the
Special Disciplinary Panel of the U.S. District Cournt
for the Middle District of Alabama. He has spoken at
numerous CLE seminars and serves on Alabama's
Mandatory CLE Commission,

Bobby has been selected as a member of the
American Board of Trial Advocates, is a Life Fellow of
the Alabama Law Foundation, and has been recognized
in Best Lawvers in America since the publication began.

Bobby also has been active in a leadership capacity
in many religious, charitable and community organiza-
tions, and is a participant in Leadership Alabama.

Bobby's law practice has been varied. He has repre-
sented both plaintiffs and defendants in a wide range of
litigation, including personal injury and wrongful death
cases, business and other complex litigation cases,
employment cases and civil rights and constitutional
cases. He has represented approximately 75 lawyers on
personal matters over the years and has also represented
numerous judges. He also has often represented unpop-
ular clients, i.e., other than the lawyers and judges.

Bobby has been married to Sandy Segall for 28
years, and they have two sons, Joshua, who is in law
school at the University of Alabama, and Jacob, who is
a freshman at Tulane. B



Carol Ann Smith

CAROL ANN SMITH

arol Ann Smith has practiced law in Alabama

since 1977, The daughter of o Methodist minis-

ter who served more than a dozen small
Alabama towns, Carol Ann attended school in Camp
Hill, Red Bay, Cherokee, Falkville, Alabaster,
Inglenook, and Florence. She attended Birmingham
Southern College on scholarship, with the benefit of
the work-study program, and graduated magna cum
laude and as a member of Phi Beta Kappa,

After college, Carol Ann was first employed with the
Birmingham Public Library as its government docu-
ments librarian, There she became determined to pursue
a career in law. She attended the University of Alabama
School of Law, again on scholarship and through work-
study. She served on the editorial board of the Alabama
Law Review and authored a published article. As a
work-study student, she was assigned to Dean Camille
Cook in the Alabama Bar Institute for Continuing Legal
Education, who gave Carol Ann the job of editing mate-
rials submitted for publication by Alabama lawyers.

Following graduation from the University of
Alabama School of Law, Carol Ann accepted a posi-
tion clerking for the Honorable James N, Bloodwaorth
of the Alabama Supreme Court. After her clerkship
ended, Carol Ann was employed with the Montgomery
firm of Steiner, Crum & Baker for a short time before
enrolling in the LLM program at New York University
School of Law, again on scholarship.

After oblaining an LLM in taxation, Carol Ann
returned to Alabama to practice tax law with Lange,
Simpson, Robinson & Somerville, Carol Ann became
enamored of the courtroom, Since 1978, Carol Ann has
had an active litigation practice in state and federal
courts in Alabama. Her trial practice has continued
from her early years as an associate with Lange,
Simpson; through her position as an associate, and
later a partner, with the firm of Starnes & Atchison;
and now as senior partner with the firm of Smith &
Ely. “1 have had the great fortune of practicing along-
side and against the most talented trial lawyers any-
where in the country,”

Carol Ann became active in local bar work from the
beginning of her career. She has served for 26 years on
the Birmingham Bar Association Entertainment

Committee, and has served terms on many other local
bar committees, including the Executive Committee, the
Grievance Committee and as chair of the Public Service
Committee. She is a member of the BBA's Women's
Section and its Solo and Small Firm Section. She first
held elected bar office in the early 1980s, serving on the
Executive Committee of the BBA's Young Lawyers'
Section, where she served as chair of the Entertainment
Committee. In 1984, Carol Ann was elected president
of the BBA's Young Lawyers” Section.

In 1995, Carol Ann became the first woman nominat-
ed by the Birmingham Bar Association as a candidate
for its presidency and, on election, became the first
woman president in the association’s 110-year history.
“That year, the Executive Commitice took on a lot of
new projects. We decided to sign on with a professional
publisher to publish a history of lawyers in Birmingham.
We held the Birmingham Bar’s first of many annual
Bench & Bar Retreats. We paid homage to then recent-
ly-deceased Birmingham heroes, Justice Oscar Adams
and Arthur Shores, both with a memorial service and
with the hanging of their portraits in the bar headquar-
ters. And, we hired a consultant to help the bar begin the
process of adopting a formal long-range plan.”

The Birmingham Bar Foundation is the charitable arm
of the Birmingham Bar Association. Carol Ann has
served on its board since 1998 and as its president in
2000. During ber term as president, the Foundation held
its first lawyer talent show/fundraiser. The talent show
made possible a substantial donation by the Foundation
to a program sponsored by The Children’s Hospital to
place child car seats in the cars of impoverished families.

Carol Ann's statewide bar work began early in her
career as well, From 1978 1o 1989, she served on the
editorial board of The Alabama Lawyer, serving as asso-
ciate editor the last three years. From 1982 to 1984, she
served on the Executive Council of the Alabama State
Bar Young Lawyers” Section. She has served on many
Alabama State Bar committees and task forces, includ-
ing the Task Force on Judicial Selection; the Task Force
on Intra Bench-Bar Communication, 1998-1999; and the
Alabama State Bar Task Force on Diversity, 2002-2004.

(Contimied on page 141)
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Carol H. Stewart

CAROL H. STEWART

arol Stewart was born in Mooresville, North
‘ Carolina in 1953 and was educated in the

Iredell County public schools, She eamed her
bachelor of science in chemistry in 1974 at the
University of North Carolina at Charlotte. She financed
100 percent of her college education by working part-
time jobs in high school, including driving a school
bus, waiting tables and serving as a lifeguard and a
chemistry lab assistant. Her senior vear of college,
Carol was awarded an internship in the Charlotte City
Crime Laboratory, and after graduating, she worked for
the Charlotte City Crime Laboratory, the Mobile City
Crime Laboratory, and the Alabama Department of
Forensic Sciences as a drug analyst.

In 1979, Carol moved to Birmingham and was accept-
ed at the Cumberland School of Law, While at
Cumberland, she served as recent decisions editor of the
Cumberland Law Review and as Law Day chairman.
Under her leadership, the program received the ABA
Best Law Day in the Nation award, Carol received her
LD.. magna cum laude, from Cumberland in 1982. Later
that year, she was licensed to practice law in Alabama
and Georgia. In 1983, Carol graduated with the inaugural
class of the University of Alabama at Birmingham's
Masters in Forensic Sciences program. That same year,
she became licensed to practice law in Florida,

After graduation from law school, Carol clerked for
United States District Judge Sam C. Pointer, Jr. in the
Northern District of Alabama. After her clerkship, she
joined the firm of Thomas, Taliaferro, Forman, Burr &
Murray, now known as Burr & Forman LLP, where she
practices today. Carol's practice is primarily as a gen-
cral business torts litigator, handling cases for both
plaintiffs and defendants, She has tried cases in many
federal and state courts across the country. Additionally,
Carol has a unique niche practice in the area of condo-
minium law. In this capacity, she represents developers
of condominiums, condominium associations and con-
dominium unit owners. Carol has published several
articles and papers and is a frequent lecturer in the area
of condominium law, _

Committed to serving her profession and giving back to
her community, Carol has been meaningfully involved in
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the Alabama State Bar, other professional organizations
and many charitable organizations. She currently is serv-
ing her third three-year term on the Alabama State Bar
Board of Bar Commissioners, and in 2000-01 was
appointed by then-President Sam Rumore Lo serve on the
Executive Council of the Board, In 2003 she was appoint-
ed to serve on the Disciplinary Commission of the bar,
and has served on the Mandatory Continuing Legal
Education Commission since 1999, She has also served
on the Committee on Disciplinary Rules and Enforcement
for three years and is a member of the Women's Section
of the state bar. Carcl’s past involvement with the
Alabama State Bar includes serving on the Disciplinary
Board (1998-2003) and the Character and Fitness
Committee ( 1994-1998), serving as chair of the Business
Torts and Antitrust Section in 1991, as well as many com-
mittees, including the Alabama Bar Directory Committee
(1992-94), The Alabama Lawyer editorial board ( 1990-
91) and chairman of the Law Day Committee (1986).

Carol believes that it is very important that each
lawyer gives back to his or her school. She currently
serves as the Annual Fund chairperson for Cumberland
School of Law and serves on the Dean’s Advisory
Council. In 2002, Carol served as the Binmingham
Cumberland Club president. In 2003, she was honored
as the Cumberland School of Law Volunteer of the Year.,

In other professional activities, Carol has served on
the Birmingham Bar Foundation Board of Directors
since 2000, and in 2002 she co-chaired a committee
which raised funds to retire the note on the
Birmingham Buar Center. Currently, Carol serves as a
group chair of the Grievance Committee of the
Birmingham Bar Association. She has also served on
the Executive Commitiee of the Birmingham Bar and
as Grievance Committee chairperson. Committed to the
development of women to their full potential in the
law, Carol served on the board of the Women's Section
of the Birmingham Bar for six years and served as the
section’s president in 1998, Carol received the
Birmingham Bar Association’s L. Burton Barnes
Award for Public Service in 2001.

(Continned an page 141)
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{ Continwed from page 139)

Carol Ann chaired the 1984 Mentoring Committee and the 2000
Task Force on Bench-Bar Relations. Carol Ann is a Fellow of the
Alabama Law Foundation. She is also a member of the state bar's
Women's Section. In 2003, Carol Ann was appointed by the
Alabama Supreme Court to serve on its Alabama Pattern Jury
Instructions Commitiee,

Carol Ann also has been active in the Alabama Defense
Lawyers Associalion, serving on its board of directors from
1984 to 1987, and as president in 1997, During Carol Ann’s
term as president, ADLA decided to take action lo promole
goodwill between the polarized plaintiff and defense sections of
the bar. The association drafied a comprehensive set of volun-
tary guidelines for civility and worked with the Alabama Trial
Lawyers Association 1o obtain their approval and support.
Together, plaintiff lawyers and defense lawyers obtained the
approval, or adoption, of the guidelines by each of the federal
district courts in Alabama. The guidelines were unanimously
adopted by the judges of the Tenth Judicial Circuit of Alabama.

Beginning in 1979, Carol Ann served for more than ten years
on the Executive Committee of the Alabama Bar Institute for
Continuing Legal Education, She has been a frequent speaker at
legal seminars and has chaired many CLE planning committees.
She served as chair of the MCLE Committee of the ASB Young
Lawyers’ Section during the time the committee was responsi-
ble for planning the annual “Update™ seminars presented by the
YLS5 at the state bar's annual meeting. In 1993, Carol Ann was
honored as the recipient of the Walter P. Gewin Award for
Outstanding Service 1o the Alabama Bench and Bar in

Continuing Legal Education, an award given annually by the
Alabama Bar Institute for Continuing Legal Education.

Carol Ann is active in the Birmingham Inns of Court. She is a
member of the American Bar Association and has been selected
as a Fellow of the American Bar Foundation. She is also a
member of the Federal Circuit Bar Association and the Defense
Research Institute.

Carol Ann has also been active in her community, as a mem-
ber of the Kiwanis Club of Birmingham; on the board of man-
agement of the Fourth Avenue YMCA and its Executive
Committee; on the board of management of the Metro YMCA;
and on the board of management of the Downtown YMCA. In
1997, she was honored by the Birmingham Business Journal as
one of the Top Ten Women in Birmingham. Recently, Carol Ann
was honored by her beloved alma mater, Birmingham Southern
College, as a Distinguished Alumna, 2002,

Carol Ann is troubled by the public’s growing distrust of the
legal system and by its widespread lack of respect for lawyers.
“The legal system has become the fault line where the first signs
of social change are being felt. Our legal system is threatened by
the great upheaval of trust in public institutions that this country
is undergoing. As the country becomes increasingly divided, the
legal system and lawyers are easy targets for general discontent. 1
don’t know what can be done on a national scale, but here in
Alabama, the stereotype does not fit. In this state, lawyers are the
work horses of our communities, of our charities, of our churches
and of our synagogues, and of our parent-teacher organizations.
From Boy Scout Explorer posts. 1o Little League coaching staffs,
10 organizations opposing hate crimes, to shelters for homeless
families, Alabama lawyers stand tall. Whatever role 1 play in the
future of the Alabama State Bar will be devoted to securing for
Alabama lawyers the respect they deserve” |

CAROL H. STEWART

{ Continued from page 140)

Carol was elected as a fellow of the American Bar Foundation
and a fellow of the Alabama State Bar Foundation. In addition to
the Alabama State Bar, she also is a member of the American Bar
Association, the State Bar of Georgia and The Florida Bar. During
her 21 years of the active practice of law, Carol has participated on
numerous occasions as a lecturer for continuing legal education,
has been an adjunct professor of law at Cumberland, and has
taught forensic sciences at UAB.

Carol is also very involved in community and civic activities.
She serves on the board of directors of Pathways, a shelter for
homeless women and children, and participates as a Big Sister
in the Big Brothers/Big Sisters program. With her husband,
Rusty, Carol has been a Big Sister since 1995 to a remarkable
young man named Brint Hardy, who will attend Birmingham
Southern College next year on a baseball scholarship. She is
also immediate past president of Hand-in-Paw and currently
serves on the board of that organization. Hand-in-Paw’s pro-
grams use “pet therapy™ to help sick and special needs children
and at-risk youth. In 2003, Carol was honored as the Hand-in-
Paw Board Member of the Year. She serves on the Birmingham

Public Park and Recreation Board and is a member of The
Women's Network.

Carol is passionate about animals and served on the board of
directors of the Greater Birmingham Humane Society for five
years, serving as its president for two years. She is currently
involved with the foster care program of the Shelby County
Humane Society and Alabama Adoption Rescue, Inc., having fos-
tered over 200 homeless mother dogs and puppies. Carol and her
husband have seven dogs, some of which were rescued animals,

Carol is a member of the Leadership Birmingham Class of
1999, and served on the Program Committee this year. She is
also a member of the Project Corporate Leadership Class of
1989, In 2001, Carol was honored as one of Birmingham's Top
Women and received the Birmingham Business Journal's Top
40 Under 40 Award in 1991.

In 1986, Carol married Lewis “Rusty™ Stewart, who is a prin-
cipal in the real estate brokerage firm of Southpace Properties.
Rusty has two children, Judson and Kathrine. Judson, a broker
with McGriff Siebels & Williams, an insurance brokerage firm,
is married to Buffy Stewart, and they have one son, Judson, Jr.
Kathrine, a real estate agent, is married to Mike Messer, who
has two children, Sawyer and Anna, and they live in Staunton,
Virginia. Carol and her family are active members of the
Cathedral Church of the Advent. |
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s year's annual meeting (July 21-24), will be
. the state bar's 125th. Plans have been made for
| & meeting that will have something for the
family! The meeting hotel will be the ever pop-
?!4':"'1" ind estin Hilton. From the beautiful Gulf waters
L beéaches to an impressive line-up of plenary speak-
xm programs, as well as an array of enjoy-
ogial activities, this year's annual meeting is cer-
'ﬁ!ﬁﬁamung our best ever.

T ih;:,-;thedule of events included in this
Alabama Lawyer, or visit the bar’s Web
w.alabar.org for complete details. Whether
nline from the bar's Web site or use the
on form that was mailed to you, register early
:FPS#M your spot at the 125th annual

e look forward 1o seeing you there!

The £ __ama Center for
pute Resolution
e features the Alabama Supreme Court

| Dispute Resolution (the Commission)
a Center for Dispute Resolution (the

' Annual Meeting: £
“Une to Remember

Center) on the occasion of their tenth anniversaries.
Created by the state bar, the Center has made impres-
sive strides in the field of dispute resolution n
Alabama. The Center has proved o be a valuable
resource statewide for promoting mediation and other
methods of dispute resolution.

The Center’s success these past ten years is due in
large measure to Judy Keegan, who has served as its
first and only director since 1994, She has been a tire-
less promoter of ADR across the state. Judy's drive
and creative energies have lead to the development
and implementation of programs for dispute resolution
in Alabama that have involved lawyers, laypersons,
the judiciary, schools, communities, the state and fed-
eral government, and businesses. The Center’s body of
work, under Judy's able leadership and the auspices of
the Commission, despite having the smallest budget of
any state dispute resolution center, has put our state in
the forefront of all statewide programs.

A great deal has been accomplished in Alabama these
last ten years in the field of ADR and much remains to
be done. With Judy Keegan at the helm, [ am sure that
the Center's future will be as productive as its past. W
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CHECK OUT THE COURSES.

[FE YOURE A
FRUGAL GOLFER,

YOU SHOULD BE ON YOUR WAY BY NOW.

$ For about the same price s other hotels in the Montgomery area, you can enjoy the
99 amenitics of a- Four-star botel. From' the sophistication: of our marbled lobby and
NIGHT  yecurive meeting rooms o the warmth and relaxarion of our suires and guest rooms,
The Legends ar Capirol Hill offers a level of intimacy and class unayailable at other comparable
horels. And ic’s all locared on the Robert Trent Jones Golf Trail. For reservanions, call 334-290-1235

or visit www.legendsgolfresort.com.
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The Alabama Lawver no longer publishes addresses and telephone numbers unless the announcement relates
to the epening of a new firm or solo practice. Please continue to send in announcements and/or address
changes to the Alabama State Bar Membership Department, at (334) 261-6310 (fax) or F.O. Box 671,

Montgomery 36101,

About Members

Angela M. Cooper announces the opening of
Cooper Law Firm, Hilton Square Building, 3103
Airport Boulevard, Suite 610, Mobile 36606. Phone
{251) 473-8180.

Patrick Harris. formerly of Beers & Anderson,
announces the opening of his office at 323 Adams
Avenue, Montgomery 36104, Phone (334) 262-2770.

Mark Hoffman, {ormerly of Corley, Moncus &
Ward, announces the opening of his office at 2229 First
Avenue, North, Birmingham 35203, Phone (205) 241-
9643,

William R. Pavne, formerly of Lawton & Associales,
announces the opening of his office at 1300 Noble
Street, Anniston 36202, Phone (256) 237-3560.

Jean M. Powers announces the opening of her
office at 155 5. Warren Street, Mobile 36602, Phone
(251) 432-3781.

Arthur F. Ray Il announces the opening of The Law
Office of Arthur F. Ray I1, LLC at 8244 Old Federal
Road, Montgomery 36117, Phone (334) 396-5719.

Among Firms

The Alabama Court of Criminal Appeals
announces that Ben Locklar, formerly with Jordan,
Myers & Locklar, is now a staff altorney.

Alford, Clavsen & McDonald, LLC announces that
L. Hunter Compton, Jr. has been promoted 1o partner,
and Juan C. Ortega, Gabrielle Reeves Pringle and J.
Richard Moore have joined as associates,

2004

Armbrecht Jackson LLP announces that Sam
David Knight and J. Walton Jackson have become
pariners, and Benjamin Y. Ford has joined the firm as
an associate.

Bayer Properties Incorporated announces that
Jeffrey M. Pomeroy has been named vice-president
and assistant general counsel,

Beasley, Allen, Crow, Methvin, Portis & Miles,
PC announces that Scarlette M. Tuley has become a
shareholder with the firm.

Berry & Berry announces a name change 1o Berry,
Berry & Little.

Wesley H. Blacksher and Ronald Herrington
announce the formation of Blacksher & Herrington,
LLC. Offices are located at 401 Church Street, Mobile
36602, Phone (251) 432-1010,

Bohanan & Belt PC announces that Morris
Lilienthal has joined the firm as an associate.

Bradley Arant Rose & White LLP announces that
Nathan A. Forrester, selected in 2002 1o be the first
solicitor general in the history of the state, has joined
the firm as counsel. The firm also announces that
Jeffery R. Blackwood, James W. Childs, Jr., Tracy
M. Thompson and Laura Parchman Washburn have
become pariners.

Burr & Forman LLP announces that Ashley H.
Hattaway, Bradley W, Lard, Theodore M.
McDowell, Jr., K. Bryance Metheny, and Joel A.
Price, Jr. have become partniers,

Capell & Howard PC announces that George L.
Beck, Jr. has joined the firm as a member, and that
Mai Lan F. Isler, John H. Roth and Chad W. Bryan
have joined as associates.



Clark Dolan Morse Oncale & Hair
PC announces that Eric David Bonner
has become associated with the firm.

Wendy Brooks Crew & Associates
PC announces that Sybil Corley Howell
is now a sharcholder, and the firm name
has changed 1o Crew & Howell PC.

Gamble, Gamble & Calame LLC
announces that Valerie Kisor Chittom
has become a member of the firm, and
the new firm name is Gamble, Gamble,
Calame & Chittom LLC,

Ray Gibson, Monica Rodgers and
Steven W. Money announce the forma-
tion of Gibson, Rodgers & Money LLC,
with offices at 2315 9th Street, Suite 3-B,
Tuscaloosa 35401, Phone (205) 342-0000.

Hand Arendall announces that J.
Fred Kingren has joined the firm as a
member and M. Allison Taylor has
joined as counsel. The firm also

announces that Jaime W, Betheze and E.

Shane Black have become members.

Haskell Slaughter Young & Rediker
LLC announces that Joseph L. Cowan
11, J. Mark Hart, Mark D. Hess, C.

Dennis Hughes, Bert S. Nettles, and
Brennan C. Ohme have become mem-
bers, and Khristi J. Doss and John H.
McEniry, IV have become associates,
The firm also announces that David R.
Baker has joined the firm af counsel.

Stephen D. Springer and Stewart .
Springer announce the formation of
Immigration Legal Services LLC with
offices at 950 22nd Street, North, Suite
638, The Medical Forum Building,
Birmingham. Phone (205) 447-9610.

McDowell Knight Roedder & Sledge
LLC announces that Richard M. Gaal
has become a member,

Norman, Wood, Kendrick & Turner
announces that Celeste K. Poteat has
become a partner in the firm and Holly
D. Sass has become an associate.

Dinah Petri Rhodes and Amy Strain
Creech announce the opening of Rhodes
& Creech with offices at 115 Manning
Drive, Suite D202, Huntsville 35801,
Phone (256) 536-1676.

Self, Smith, Burdine & Burdine
announces that Charles J. Kelley has

become a member of the firm. With the
recenl death of Robert Burdine, the
firm name is now Self, Smith, Burdine
& Kelley.

Sirote & Permutt PC announces thal

John R. Baggelte, Jr. and ). Gregory

Carwie have become shareholders.

Dennis C. Sweet, 111 and Richard A.
Freese announce the formation of Sweet
& Freese LLC with offices at The
Morgan Keegan Center, 2900 Highway
280, Suite 240, Birmingham 35233,
Phone (2053 871-4144,

The U.S. Department of Defense
announces that Wilsen Myers has been
appointed to the Coalition Provisional
Authority for 18 months as an investiga-
tive technical trainer under the senior
advisor to the Iragi Ministry of Justice.

Waddey & Patterson PC announces
that Larry W. Brantley has been named
a principal in the firm.

Waller Lansden Dortch & Davis
PLLC announces that Stanley E.

Graham has become a member. ]

Alabama Legal Forms!

www.legalforms-AL.com

YOUR SOURCE FOR ALABAMA LEGAL DOCUMENTS

www.legalforms-AL.com was designed
especially for small firms and solo practitioners who
are seeking to minimize overhead expenses while
‘expanding their areas of practice.

B \We offer you a selection of Form Files, each of which
is a set of related document forms.

B You have the option of selecting the Form File for
one category ($29) or the entire Form Files package
for all categories ($99).

B Each Form File may be previewed and downloaded
for immediate use and reused again and again fo
expedite your practice.

www.legalforms-AL.com

GREATED BY ALABAMA ATTORNEYS FOR ALABAMA ATTORNEYS

.{ View Form Files
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. Last Will & Testament
: Will Probate

: Estate Administration
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: Power of Attorney
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. Adoption
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Honorable George M. Akers

The Honorable George M. Akers, United States
administrative law judge, died Tuesday, December 30,
2003 in a Montgomery hospital at the age of 86.

Judge Akers, known as “Stony,” a native of
Ahington, Virginia, served in the U.S, Army Air Force
during World War IL He was an A-20 pilot, a twin-
engine fighter/bomber. He flew 53 missions in the
Southwest Pacific Theater, participating in the Battle of
the Bismark Sea. He received the Air Medal with Oak
Leal Cluster. Afier his discharge from service, he
entered the University of Alabama where he received a
B.S. degree in commerce and business administration
in 1948 and a law degree in 1950, While in law school,
he was a charter member of the Alabama Law Review,
serving as business manager in his senior year. He was
a member of Phi Delta Phi Law Fraternity and main-
tained his membership in the Farrah law Society.

Alfter graduation, Judge Akers served briefly as an
assistant attorney general, as clerk 1o Supreme Court
Justice Joel Brown, and as an associate in the
Montgomery office of the firm of Martin, Turn, Blakey
& Bouldin. Thereafter. he was a partner in the firm of
Ballard, Ballard & Akers from 1954 to 1969, and for
about two years in the firm of Akers & Russell. Since
1971, he served as U.S. Administrative Law Judge in
the Office of Hearings and Appeals, Montgomery, and
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served as its chief judge for over 25 years. He was one
of the longest serving chief judges in the U.S. He was
a member of the American, Alabama and Florida bar
associations and served as a past president of the Dixie
Lions Club.

In addition to his professional accomplishments,
Judge Akers was a generous and philanthropic lawyer,
he and his wife having endowed the George M. Akers
Endowment Fund at the University of Alabama Schoaol
of Law in 1987, He was an avid racquetball player,
playing in the “A” league of his Montgomery club well
into his 70s.

Mrs. Akers, the former Mary Cowles, a native of
Monigomery, predeceased him in 2003, She also
received her A.B. degree from the University of
Alabama in 1942 and her M.A. degree from Troy State
University in 1971, She retired as chairman of the
English Department of Jefferson Davis High School
after 30 years as a classroom teacher. Judge and Mrs.
Akers were active in the civic and social life of
Montgomery. He is survived by his son, George M.
Akers, III; a sister, Nanell A. Bamett; and grandchil-
dren, great-grandchildren and many nieces and
nephews,

—Charles A. Thigpen, chief administrative law judge,
Office of Hearings and Appeals, Monigomery



Senator B. Don Hale

Senator B. Don Hale, a Cullman County lawyer and former
state senator, died at his home on Thanksgiving Day 2003 at the
age of 66,

Hale was born in Cullman County on October 31, 1937, After
graduating from West Point High School in 1956, he enlisted in
the United States Air Force, where he served his country with
distinction before receiving an honorable discharge in 1960.

Hale later attended Jackson State and then St. Bernard
College where in 1966 he received a Bachelor of Arts degree in
history. Hale went on to earn his law degree from Cumberland
School of Law in Birmingham in 1969. After graduation, he
returmned to Cullman where he practiced law with Jamie
Thompson and Asa Hartwig before being recruited by U.S.
Attorney Wayman Sherrer to serve as an Assistant U.S. Attorney
in the Birmingham office. Within two years of his appoint, Hale
was promoted to first Assistant U.S. Attorney and received
national recognition for his services from the Department of
Justice,

In 1975, Hale returned to private practice in Cullman, where
he practiced with Roy Williams under the firm name of Hale &
Williams until 1980. It was during the early 1980s that Hale
was hired to serve as city attorney for the City of Cullman. Hale
would continue to serve in this capacity for almost 20 years and
was well recognized by his peers for his keen understanding of
municipal Jaw issues, Cullman Mayor Don Green said of Hale,
“1 always knew him to be a very unselfish person. He was also
a very knowledgeable city attorney. He served Cullman and
Cullman County well for many years as a state senator and the
contributions he made will live on for many, many years.”

In 1986, Hale entered into partnership with Greg Nicholas
under the firm name of Hale & Nicholas, and he began his first
campaign for the state senate shortly thereafter. Hale, a lifelong
Republican, was elected to the Alabama state senate later that

year and served a total of three terms. During his tenure in the
senate, held key positions in the administrations of Governor
Guy Hunt and Governor Jim Folsom, Ir,

Governor Hunt said of Senator Hale, “Don wasn’t your typi-
cal politician. He had friends on both sides of the aisle and he
leaves behind a lifetime of public service that few people can
match. 1 could always depend on him, and his dedication to his
district and his state won him friends on both sides of the aisle.”

Former Governor Folsom echoed those sentiments. “1 appoint-
ed Don Rules chairman, which by the way 15 one of the most
powerful chairmanships in the state senate, because we had a job
to do and 1 knew 1 could count on him to do what needed (o be
done,” Folsom said. “I was a Democrat and Don was a
Republican, but we always worked well together, He was an
amazing legislator and an even more amazing person. 1've never
know of anyone who put more of their heart into their job as a
state senator and he strove every day to do the best he could for
the people of Cullman, Morgan and Madison counties.”

Hale was particularly devoted to the cause of economic devel-
opment and worked tirelessly as senator and as Cullman City
Attorney to recruit industry to north Alabama, Shortly after his
retirement from public service in 1998, Hale was awarded the
prestigious E.G. Plunkett Visionary Award for his courage,
vision and dedication to the cause of economic development.

An editorial appearing in the Cullman Times perhaps summa-
rized the life of Hale best by noting, “He was a man who achieved
power but didn’t abuse it, who eamed respect and didn't betray it.”
Certainly this was a fitting tribute o a man who devoted his entire
life in service to others,

Don Hale is survived by his wife, Verna Hale; three children,
Demick, Trevor and Heather Hale; and one grandchild, Spencer Hale.

—Gireg Nicholas, immediate pasi president,
Cullman County Bar Association

Died: February 29, 2004

Died: June 13, 2003

Mashburn, Telfair James
Bay Minette
Admitted: 1936
Died: January 2, 2004

Gullahorn, William Collier, Jr. Miller, Martha Ann Skinner, Stanford Joyner
Albertville Montgomery Birmingham
Admitted; 1957 Admitted: 1990 Admitted: 1951
Died: February 15, 2004 Died: February 2, 2004 Died: February 24, 2004
Kelly, Robert Eugene Miller, Paul Jackson, Jr. Watkins, John Franklin, Jr.
Montgomery Phenix City Prattville
Admitted: 1958 Admitted: 1951 Admitted: 1947

Died: July 28, 2003
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Huel McKinley Love

Huel McKinley Love passed from us at his home in Talladega
on the evening of February I8, 2004. He was 82 years old. He
had practiced law continuously for over 50 years, and appeared
in court on behalf of his client for the final tme on the day of
his death.

Born in Elmore County, he was raised in Clay County and
was a graduate of Bibb Graves High school. He was a combat
veteran of the United States Navy during World War 11,
assigned to the 1% Marine Amphibious Corp. He served for
“three years, six months and 17 days” in the Pacific Theater
where he fought in battles which included Guadalcanal,
Bouganville and the Philippine Islands.

Upon his honorable discharge from the Navy, he attended the
University of Alabama, where he received his law degree in
1949. He had hoped for a career with the Federal Bureau of
Investigation and was waiting for his application to be
processed when he borrowed $14 from his father, hung out his
shingle and fell in love with the practice of law,

In the five decades that followed, he represented thousands of
clients with every conceivable legal problem. His knowledge of
the law was vast, yel no matter was considered too mundane for
his atention. His exploits in the civil arena were legendary, He
recently sold his movie rights to a case from the 1950s in which
he represented o client in a dispute over the property rights to a
meteorite which struck her as it fell from the sky. He was instru-
mental in having that meteonte placed on permanent display at the
University of Alabama Museum of Natural History in Tuscaloosa.

However, his cancer as a civil litigntor was soon overshad-
owed by his prowess as a criminal defense attorney. He served
as counsel for the accused in over 300 murder cases. During
one high-profile murder case, he had an automobile blown out
from under him. His skill in the defense of persons charged as
bootleggers was well-known, and earned him the nickname
“Lintle Jesus"—for if Huel Love couldn’t save you, then no one
could. Although his career in criminal law was primarily in the
defense of those accused, on several occasions he was appointed
as special prosecutor to present the siate’s case in a criminal
maiter. His career as both counselor and advocate was unparal-
leled, yet in his own eyes his highest achievement in the law
was in bemng elected by his peers to two terms as an Alabama
State Bar Commissioner,

As he watched the legal world evolve into specialization, he
continued to practice his own specialty—helping people with
whatever problem they had at the moment. In his eyes, poverty
was no sin. Once he decided that he could help you, it made no
difference to him whether you went to work in a suit or in over-
alls. You would receive the full measure of his skill whether you
had paid his fee in cash or with produce. He was the embodi-
ment of everything that is good and honorable about the prac-
tice of law.

This great country lawyer was also my father. He was 52
years old and in the middle of a trial when | was bom. By this
time he had mastered the ant of dashing to the hospital nursery
during the court’s recess (often with the assistance of o state
trooper) to welcome another child into the world. As often as
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not, that child was destined 1o become a lawyer. My mother,
Betty C. Love, joined my father in the practice of law in 1965,
however they rarely tried a case wogether, As my father
explained, “Neither of us can stand a back seat driver.” My
brother, Huel M. Love, Jr., joined my father's practice in 1982,
In 1988 my sister, D. Leigh Love, joined the firm, and in 1999,
1 joined the firm. In 2003, my brother, Fred F. Ledbetter, Jr.,
joined the practice. One of my father’s greatest pleasures was in
sharing his love of the law. He delighted in nurturing the profes-
sional development of those of his children who had followed
him to a career in the law, and never lost his patience or became
annoyed at their endless requests for assistance.,

My fondest childhood memories are of him rocking on the
porch in the evenings with my mother, talking about their day.
Clients would often come by, bringing vegetables or preserves
or whatever else they hod of which they fell he might be in
need, If business was o be discussed, then they would step off
the porch together and walk off to a private comer of the yard.

In “To Kill A Mockingbird” Harper Lee created an idealized
country lawyer in the character of Atticus Finch. But to me,
Adtticus Finch was no fictional character—he was my father. The
lessons which my father taught, through his own example, were
more about dignity and compassion than any fine point of the



law. His measure of his own wealth was in the lives of those he
had touched. We should all aspire to such riches.

During his entire legal career, the door to his office was always
open to any person with a question or problem. Now, for the first
time, that door is closed. The papers on his desk remain exactly
as he left them on February 18, 2004 Each of us has lost some-
thing—a father, a colleague, a mentor, a friend. His family would
appreciate and cherish any recollections or stories which you feel
that you can share. You may contact the family through the office
of Julie Love P.C., P.O. Box 20577, Tuscaloosa 35402,

U.S. District Judge Edwin L. Nelson

Huel M. Love was a dutiful and loving son to his mother,
Mattie Love Ritch, until her death at the age of 100 in May
2003. He is survived by his wife, Betty C. Love; five daughters,
Alice Faye Love, Virginia Paige Smith, Carla Ann Love, D.
Leigh Love, and Julie Love Templeton; four sons, Huel M.
Love, Ir., Fred Franklin Ledbetter, Jr., John Hugh Love and
Jason Landers Love; one sister, Edna Sue Pitts, one nephew,
Huel Pitts: 13 grandchildren: and nine great-grandchildren,

—As told by Julie L. Love,
wirth assistance from Huel M. Love, Ir.

Edwin L. Nelson, U.S, District Judge for the Northern
District of Alabama, passed away on May 17, 2003 afier over
13 years of service as a district judge, following over 15 years
of service as a magistrate judge on the same court. He was bomn
in East Brewton, Alabama on February 10, 1940,

Judge Nelson joined the U.S. Navy in 1958 where he served
aboard the destroyer “U.5.8. Lloyd Thomas.” After attending
the University of Alabama and Samford University, he received
an LL.B. degree from Cumberland School of Law, Samford
University, in 1969,

Following five years of practice in Forl Payne, he began his
Judicial life by accepting an appointment on October 17, 1974
as 1.5, Magistrate Judge for the Northern District of Alabama.
On February 9, 1990, he entered active duty as District Judge
following his appointment by President George H. Bush.

Judge Nelson's service in the federal judiciary was not limit-
ed to the court on his sat. He served as president of the District
Judges Association for the Eleventh Circuit and as a member of
the Judicial Council for the Eleventh Circuit. For six years, he
was a member of the Judicial Conference of the 1.3,

Judge J. Wilfred Tucker

Committee on Information Technology and, at the time of his
death, was serving the last year of a three-year term as commii-
tee chair. His able and farsighted leadership resulted in a new
nationwide case management and electronic case filing sysiem,
as well as greatly improved security for electronic communica-
tions without compromising individual privacy.

Just as Judge Nelson was a lifetime judge, he was lifetime
and devoted husband to his “bride” of over 37 years, Linda Jane
Mayes Nelson, the father of their two beloved children, Allison
and Patrick, and doting grandfather of four.

Strong spiritually and mentally, dignity and fairness were the
hallmarks of his courtroom and chambers demeanor. Always a
southern gentleman with a refined manner, Judge Nelson's
career as federal judge was august and distinguished. He is
remembered for his constant pursuit of knowledge, his high
standards for integrity. his hard work, his dedication to public
service, his wonderful sense of humor, and his love and care for
his family, friends and colleagues. He is greatly missed,

—James H. Hancock, senior judge, U.S. District Court,
Northern Disirict of Alabama, Birmingham

Judge J. Wilfred Tucker, longtime judge, prosecutor and
lawyer in Cullman, died December 18, 2003.

Judge Tucker was born February 17, 1932, He was admitted
to the practice of law in Alabama in 1955. He served two terms
as county solicitor of Cullman County, from 1963 to 1971.
Judge Tucker was elected district judge in Cullman County and
served from 1981 to 1993,

In addition, Judge Tucker served many years as a municipal judge
in the towns of Cullman, Hanceville, Garden City and Holly Pond.
He and his wife, Doris, were married for 47 years and they

had four children, Debra Tucker of Cullman, Donna Jacobs of

Cullman, Karen Shedd of Mississippi and Dr. James Tucker of
Florida, The Tuckers had seven grandchildren and nine great-
grandchildren.

Judge Tucker's late father, Jack Tucker, was one of the origi-
nal 13 probation officers for the State of Alabama. Jack Tucker
also served as police chief for the City of Cullman. Judge
Tucker's brother, Kenneth Tucker, served as probation officer in
Cullman County for 41 years. Judge Tucker's other brother,

Donald, of Decatur, is a retired NASA engineer,
—James R. Knight,

Knight, Griffich, McKenzie, Knight, McElroy & Lirtle, LLE, Cullman
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Robert L McCurley, Jr.

Uniform Commercial Code

labama adopted the Uniform Commercial
A Code in 1965. This Uniform law is the law in
all 50 states and was drafted by the American
Bar Association and the National Conference of
Commissions of Uniform State Laws,
Alabama’s UCC remained virually unchanged for 30
vears, except for one partial revision of Article 9 in 1982,
The ABA/NCCUSL conducted a review of the UCC
to assure that it had kept pace with modern business
practices. As a result, each of the articles has been
studied and revised. Alabama revised its 1965 UCC
laws one at a time, beginning with the two new arti-
cles, Article 24— eases and Article 4A—Funds
Transfers. The Articles have been revised as follows:
Alabama initially adopted the entire Code in 1965,

UCC—ARTICLES REVISED
. “General Provisions™ Pending 2004
2. “Sales” Unchanged
2A. “Leases™ 1994
3. "Negotiable Instruments” 1996
4. “Bank Deposits and Collections™ 1996
4A. "Funds Transfers™ 1993
5. “Letters of Credit™ 1998
6. “Bulk Sales - Repealed” 1997
7. "Documents of Title" Pending 2004
8. “Investment Securities™ 1997
Y, “Secured Transactions™ 2002

UCC Article 1-"General
Provisions”

This provides definitions and general provisions that
in the absence of conflicting provisions, apply as
default rules covering transactions and matters other-
wise covered under a different article of the UCC.

With the other parts of the UCC having been revised
and amended to accommodate changing business prac-
tices and developments of law, it is necessary that these
changes be made and the changes made in the revi-
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sions of other articles must be reflected in an update of
Article 1.

Revised Article | contains technical, non-substantive
modifications, such as reordering and renumbering of
sections and adding of gender-neutral terminology. In
addition, several other changes reflect an effort to add
greater clarity to the general provisions of Article 1.

There are two substantive provisions dealing with
“Good Faith” and “Choice of Law.” Both of these are
unchanged by this revision and remain the same as
they have been for 40 years.

UCC Article 7-“"Documents of
Title”

This is the least controversial revision of all the arti-
cles of the Uniform Commercial Code that the Institute
revised.

Article 7 is the last substantive article of the Uniform
Commercial Code to be revised since 1965. The pur-
pose of the revision is to provide a framework for and
in recognition of the electronic documents of title
which became necessary due to Congress passing the
Electronic Signatures in Global and National
Commerce Act or ESIGN in 2000 and, subsequently,
Alabama passing the Uniform Electronic Transactions
Act in 2002,

The purpose of this project was two-fold: (1) o pro-
vide framework for use of electronic documents, and
(2) to update the Article for modern times in light of
state, federal and international developments that have
transpired over the last 40 years,

This Act typically provides documentation of goods
that have been placed with another party, either for
storage or for transfer to another party. Usually, these
are warehouse receipts and hills of lading for truckers
and shippers.

Technical changes that have been made include:

L. New definitions of “carrier,” “record,” “sign” and
“shipper” in Section 7-102;



fd

Deletion of references to tanffs or filed classifications given
the deregulation of the affected industries. See e.g. section
7-103 and 7-309;

3. Clarifying the rules regarding when a document is nonnego-
tiable. § 7-104;

4. Making clear when rules apply just to warehouse receipts or
bills of lading, thus, eliminating the need for former section
7-105;

5, Clarifying that particular terms need not be included in
order to have a valid warchouse receipt. Section 7-202;

6. Broadening the ability of the warehouse to make an effective
limitation of liability in its warehouse receipt or storage
agreement in accord with commercial practice. Section 7-204,

7. Allowing a warchouse to have a lien on goods covered by a
storage agreement and clarifying the priority rules regarding
the claim of a warchouse lien as against other interests,
Section 7-209;

8. Conforming language usage to modern shipping practice.
Sections 7-301 and 7-302;

9. Clarifying the extent of the carrier’s lien. Section 7-307;

10. Adding references to Article 2A when appropriate. See e.g.
sections 7-303, 7-504 and 7-509;

11. Clarifying that the warranty made by negotiation or delivery
of a document of title should apply only in the case of a vol-
untary transfer of possession or control of the document,
Section 7-507;

12. Providing greater flexibility to a court regarding adequate
protection against loss when ordering delivery of the goods
or issuance of a substitute document. Section 7-601; and

13. Providing conforming amendments to the other Articles of
the Uniform Commercial Code to accommodate electronic
documents of title.

Only the very controversial Article 2, “Sales,” has not been
revised. Currently, the Institute is not planning a review of this
Article. Information concerning these bills can be found on the
Institute’s Web site or by obtaining a copy from the legislature;

UCC Article 1

HB-217 Sponsor--Representative Cam Ward

SB-68 Sponsors—Senators Zeb Little, Roger Bedford, and
Larry Means

UCC Article 7

HB-252 Sponsor--Representative Charles Newiton

SB-168 Sponsors-—-Senators Curt Lee, Ted Little, Zeb Little,
Wendell Mitchell, and Rodger Smitherman

Other Institute-Prepared Bills

Uniform Securities Act (pending on the calendar of each

house)

HB-301 Representative Marcel Black

SB-290 Senators Roger Bedford, Rodger Smitherman, and Ted
Little

Uniform Landlord Tenant Act

HB-274 Representatives Jeff McLaughlin, James Buskey,
Marcel Black, Merika Coleman, Priscilla Dunn,
Demetrius Newton, and Craig Ford

SB-197 Senators Myron Penn and Rodger Smitherman

Uniform Trust Code
HB Representative Leslie Vance
SB Senator Rodger Smitherman

2004 Regular Session

The 2004 Regular Session began February 3rd, and at the
writing of this article is approximately half over. There are
pending 420 senate bills and 620 house bills. With more than
1.000 bills having been introduced, only two local bills have
found their way into law,

Copies of Law Institute bills are available on the Institute’s
Web site, www.ali.srare.al.us.

A copy of all legislation may be obtained from the
Alabama Legislative Information System online: at
www.alisdb.legislature stare.al.usfacas/ACASLogin.asp

The legislature 1s scheduled 1o adjourn this month, May 17th.

For more information, contact Bob McCurley, director, Alabama
Law Institute, P.O. Box 861425, Tuscaloosa 35486-0013, fax
(205) 348-8411, phone (205) 348-7411 or visit our Web site at
wwweali state.al.us. m

Robert L McCurley, Jr.

Fabert L McCurley, Jt i the disctor ol the Alabeana Ly bnstitute at the Unhverssty of Alabarma. He
receved his underraduata and lmw degrees from the Liniversity,

Free Report Shows Lawyers
How to Get More Clients

Calif—Why do  some
lawyers get rich while others
struggle to pay their bills?

The answer, according to
attorney, David M. Ward, has
nothing to do with talent, educa-
tion, hard work, or even luck.

“The lawyers who make the
big money are not necessarily
better lawyers”, he says. “They
have simply learned how 1o
market their services.”

A successful sole practitioner
who struggled to attract clients,
Ward credits his mmaround to'a
referral marketing system he
developed six years ago.

“I'went from dead hroke and
drowning in debt 1o caming
F300,000 a year, practically
overnight” he says.

Most lawyers depend on
referrals, he notes, but not one
in 100 uses a referral svsfem.

“Without a system, referrals
are unpredictable. You may get

new clients this month, you
may not,” he says.

A referral sysiem, Ward says,
can bring in a steady siream of
clients, month after month, vear
after year,

“It feels great to'come to the
office every day knowing the
phone will ring and new busi-
ness will be on the line.”

Ward has taught his referral
system to over 2,500 lawyers
worldwide, and has written. a
new rteport, “How To Get
More Clients In A Month
Than You Now Get All Year!”
which reveals how any lawyer
can use this system to get moye
clients ‘and increase their
INCOMmE.

Alabama lawyers can get a
FREE copy of this report by
calling 1-800-562-4627, a 24-
hour free recorded message, or
visiting Ward's web  site,
hitp:/fwww.davidward.com

THE

ALABAMA LAWYER




o
)
-
w
2.
73

152

MAY 2004

Birmingham attorney Jack Criswell has been
named chairman-elect of the Automobile Law
Committee of the Tort, Trial and Insurance Practice
Section of the American Bar Association. His term
as chair will begin in August of this year at the
ABA's Annual Meeting in Atlanta.

Criswell has been practicing in Birmingham since
1988 and is a graduate of Cumberland School of Law.

The Alabama Center for Dispute Resolution has
been named a recipient of the 2004 Pro Bono and
Legal Services Dispute Resolution Mini-Grants.

Earlier this year, the Jackson County Historical
Sociely hosted a ceremony honoring the Jackson
County Courthouse and the Scottshoro trials,
along with the dedication of a Legal Milestones
marker. The marker was erccted in 2003 as a joint
project of the Historical Society and the Alabama
State Bar,

Constructed in 1911-12, the Jackson County
Courthouse was the site of the first of the
Scottshoro Boys trials, where two white women
accused nine black youths of rape in 1931, Aftera
series of trials, convictions and overturned deci-
sions, a compromise was reached in 1938, with
some of the defendants freed immediately and oth-
ers released by 1950,

Two landmark United States Supreme Court deci-
sions arose directly from the case: Patterson v.
Alabama and Norris v. Alabama., Many consider the
Scottshoro case and its aftermath one of the begin-
nings of the civil rights movement in Alabama.

Maontgomery attorney William D, Coleman, who
serves as managing director of Capell & Howard
PC, has become a Fellow of the American College
of Construction Attormneys, The College is a profes-
sional association consisting of approximately 120

lawyers throughout the country who devote the
majority of their professional time to the practice or
teaching of construction law. Coleman regularly
serves as a mediator or arbitrator of disputes arising
from construction projects.

Ernestine 5. Sapp, a partner with the Tuskegee
firm of Gray, Langford, Sapp, McGowan, Gray &
Mathanson, recently was elected as state delegate
from Alabama to the American Bar Association’s
House of Delegates. Her three-year term begins this
year at the ABA's Annual Meeting in August,

Judge Rhonda Jones Hardesty was recently pre-
sented with the Clanton C.LTY. Program's Citizen
of the Year award. Judge Hardesty was recognized
for her continued assistance to youths in Chilton
County through the circuil court system,

Huntsville Municipal Judge Charles Rodenhauser
was presented recently with an award from the
Southern Conference on Language Teaching. The
award was in recognition of his efforts to meet the
needs of foreign language speakers who appear in
his court.

When the City of Huntsville hired Polly Blalock
as a city prosecutor, Judge Rodenhauser saw a
chance to help Spanish speakers. Blalock speaks
fluent Spanish and has conversational skills in
French, ltalian and Japanese.

Rodenhauser wrote a list of questions and phrases
that would help him communicate with Spanish
speakers before the bench. Blalock translated the
list and coached Rodenhauser in the pronunciation
of the words. Court personnel also attended a
Spanish class conducted by Blalock. In addition, the
court has a list of interpreters on call for arraign-
ments and trial dockets.



* Dr. Larry O'Neill Putt was recently named the new dean of
the Thomas Goode Jones School of Law at Faulkner
University. Putt has been with the law school since 1999,
serving as associale dean for Academic Affairs and Professor
of Law. He replaces Wendell Mitchell, who will serve as
dean emeritus and professor of law, Putt earned a bachelor’s
degree in economics and political science at Mississippi
State University and a master’s of law degree and juris doc-
tor degree at the University of Mississippi.,

Frank M. Bainbridge was recently named the Birmingham
Bar Association’s Outstanding Lawyer of the Year. Richard
Vincent, chairman of the BBA's Lawyer of the Year
Committee, presented the award. Bainbridge, of Bainbridge,
Rogers & Smith, started practicing in Birmingham in 1956.

In 1970, he was the BBA's chair of the Unauthorized
Practice of Law Committee when a scandal broke concerning
three disbarred Birmingham lawyers who continoed to pro-
mote themselves as licensed altorneys 1o out-of-state clients.
Bainbridge mobilized his commitiee to expose and shut
down the “quickie divorce™ racket and said two judges
imvalved in the scandal were removed from office and sent to
federal prison for mail fraud.

Following the scandal, Bainbridge received an award of
merit from the Alabama State Bar, and in 1977, was elected
president of the BBA.

In other association news, J. Mark White was clected
president; Lee Thuston was named president-elect: Circuit
Judge Robert 5. Vance, Jr. received the 2004 Judge
Drayton James Award for his dedication in helping new or
young lawyers; and Martha Jane Patton received the
Barton Bammes Public Service Award for her work in various
organizations including serving as executive director of the
Legal Aid Society.

*  Walston, Wells, Anderson & Bains LLP announced recently

that Ronald Levitt, a partner in the Birmingham firm, has
been elected to the American College of Tax Counsel.
Members must have at least ten years of substantial experi-
ence in tax and tax-related matters and demonsirate an
exceptional degree of professional commitment 1o the prac-
tice of law through active involvement in the Tax Section of
the ABA,

Levitt joined the firm in 1996 to establish the firm’s tax
practice, He is listed in Best Lawvers in America in laxation
ani serves as vice-chairman of the ABA Taxation Section’s §
Corporation commiitee and president of the Birmingham Tax
Forum. He has served as chairman of the ASB's Tax Section
and as president of the Federal Tax Clinic, Inc. Levitt also has
served as an adjunct professor of law for both The University
of Alabama School of Law’s LLM in taxation program and

Cumberland School of Law, teaching parinership taxation. W
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ADVANCING ADR IN ALABAMA: 1994-2004

Acting Alabama Supreme Court Chief Jusiice
Grorman Houston at an appellate mediation training
seminar after addressing the participants
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hese Are
Few of My
avorite Things

BY JUDITH M. KEEGAN

en years have flown by since “the
I guys” and 1 first met in the Lange

Simpson room in 1994, It was
Marshall Timberlake, Bill Coleman
and Keith Norman, the new Alabama
State Bar director, and 1, flecing from
Washington, D.C. traffic. They hired me
to run a Center for Dispute Resolution
with a long “to-do™ list outlined in the
Alabama Supreme Court's order. The
Center was to be responsible (o the
Alabama Supreme Court Commission
on Dispute Resolution (Commission).

Ower the years, the Center and

Commission have worked on many ven-
tures with wonderful volunteers, leaders
and the bar’s ADR Committee. We have
enjoyed making progressive ADR hap-
pen in this state. After reviewing our
annual reports and scrapbooks, 1 picked
out a few of my favorite things.

1994

Judge Joseph Phelps and [ began
peer mediation at Chishelm
Elementary School in Montgomery.
The judge convinced the principal that
allowing kids to problem solve with the
help of a fellow student mediator was a
good thing. I worked with the facuity,
putting them through lots of kid-type
activities that teach cooperation, brain-
storming and problem-solving, such as
building a bridge with marshmallows,
gumdrops and toothpicks with no verbal

communication. We had some great
bridges, body language and laughs.
Later, 1 helped the faculty who would
teach the course in each grade select
curriculum and videos. During the fol-
lowing year, the Center hosted the
faculty of Lanier High School in
Montgomery for two days of mediation
training. The Commission has continued
to fund peer mediation, Anne Ishell,
Commission member from northern
Alabama, has taken that project
statewide. She has been assisted in
Jefferson County by funding secured by
retired Judge Gerald Topazi, Lt
Governor Lucy Baxley's appointee to
the Commission,

1995

Public service announcements fea-
turing mediation were heard and seen
on Alabama radio and TV thanks 1o the
work of Susan Andres, the stawe bar's
communications director, and the bar’s
PR Committee and Communication
Department’s collaboration with the
Center. A partnership with the Alabama
Broadcasters Association for airtime
made it possible to bring mediation to
the people. You still might catch one of
our TV spots in which Commission
members Bill Coleman of Capell
Howard and Steven Benefield of
Christian & Small excel in their roles
as mediators.



ADVANCING ADR IN ALABAMA:

1994-2004

1996

The state’s first Mediation/Settlement
Week occurred during the summer in the
15th Judicial Circuit, spearheaded by
Judge Sally Greenhaw. The purpose of
the event was to clear the docket of
pending civil cases and to provide partic-
ipants an opportunity to decide their own
cases through mediation. During the “lit-
igation truce.” with a limited docket of
contested trials and hearings, trained vol-
unteer mediators coordinated by Wes
Romine mediated pending civil cases.
These truces with mediated settlements
are still a great idea, and I encourage you
lo Lry one in your own circuil.

1997

Alabama’s first community mediation
center was instituted in Montgomery
through the work and dedication of
Malcolm Carmichael of Balch &
Bingham. Developed as a program of
Leadership Montgomery, in collabora-
tion with the Center, funding came from
the Commission and other organizations,
For five years, community mediation
was successful here, using trained volun-
teer mediators, but every year they had
to look for funding 1o keep the adminis-
trator position. Now, afier a two-year
hiatus, and with partial funding,
Leadership Montgomery is struggling to
determine how o keep community medi-
ation afloat, Additionally, the bar’s
Attorney Client Fee Dispute
Resolution Program, featuring media-
tion and arbitration, kicked off its first
year under Rod Max’s leadership,
Currently under the administration of
Rita Gray, the program has had fee dis-
putes ranging from $50 to $64,000. It is
voluntary, and free o both attorney and
client. At the Montgomery District

Gary F, Canner, 11th Cirenit mediator, conducts an appellate mediation training seminar at the

stare bar;

Court, Judge Lynn Bright began the
longest running small claims mediation
program in the state. It uses volunteer
lawyer mediators and law students o
mediate at docket calls. It is adminis-
tered by Pam Gooden Cook, is fully
supported by Judges Peggy Givhan and
Lucie McLemore, and is highly suc-
cessful. By year’s end, the Center's Web
site was up and running.

1998

This was the year
the heaven-sent (at
the insistence of
attorney Arlene
Richardson)
Jackie Heartsill
joined the Center as
my executive assis-
tant. Jackie was
judicial assistant (o
the Honorable Ted Bozeman for 20
years. Her help has been invaluable. Jackie
maintains all the databases and the
finances, and keeps the office functioning
perfectly. Executive Orders 42 and 50
started agency ADR in Alabama, and the
Governor’s Task Force on State Agency
ADR (Task Force) began its work under
the leadership of Marshall Timberlake of
Balch & Bingham, Karen L. Bryan of
LaMoreaux & Associates and me. Lee
County commenced its small claims
mediation program. Judge Richard Lane,

Sackie Heartsifl

Commission member, and Judge Nix
were willing to experiment. AQC coordi-
nated the volunteer citizen mediators, and
Ken Dunham of Jones Law School and 1
trained them. This program has developed
to include parenting plans for divorcing
couples and peer mediation in Lee County
Schools. Commission funding assisted in
both agency and small claims mediation,
The first special issue of The Alabama
Lawyer featuring ADR was published.
During the year, the Alabama Academy
of Attorney Mediators, the first profes-
sional mediator association, was organized
and began meeting in Charles
Denaburg’s office in Birmingham.

1999

Arbitration in Alabama, training for
advocates and arbitrators, was developed
by a planning committee {including Bill
Coleman, Jack Clarke and the author)
and convened by Anita Hamlett and
Steve Emens at ABICLE. This interac-
tive course was broadcast in eight cities.
The EEOC’s Birmingham District Office
presented a program on the EEOC’s
New National ADR Initiative. | was a
ouest speaker, and Commission member
Debra Leo was as well. She continues 1o
be ADR coordinator at EEOC. The
Center and the Alabama Crime
Prevention Clearinghouse sponsored
the Harvard Health teleconference at
ALM, ““Safe Schools, Safe
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Communities.” The JefTerson County
District Court Mediation Program got
a great start as Michele Obradovic
found initial funding from the Alabama
Dispute Resolution Foundation.

2000

Al the Center’s request, Governor Don
Siegelman proclaimed Mediation Week
for Alabama, and the Center invited indi-
viduals from various ADR programs to
participate in the signing and picture, The
Fellows Program, developed by the Task
Force to introduce Alabama government
executives to ADR, had its first two-day
training a1 the Legends of Capitol Hill.
The Center and Rod Max, then at Sirote
& Permutt in Birmingham, sponsored a
Business Community ADR Seminar at
Sirote's new building. 1 was appointed by
Governor Siegelman to attend the first
Summit of the States on Conflict
Resolution in Lexington, Kentucky,
sponsored by the Council of State
Governments. The Center was selecled to

work on the Gulf of Mexico
Collaboration project with participants
from Florida, Mississippi, Louisiana and
Texas, The Mobile County District
County Mediation Program began as
attorney YD, Lott recruited volunteer
lawyer mediators and was funded by the
Commission.

2001

The Children's Trust Fund, under
Allison Black’s initintive and with techni-
cal assistance from the Center, trained
mediators for Truce Talks. This program
was o develop support and visilation
mediation at various fund grantee sites.
The State Agency Workplace Mediation
Pilot began in November. Mediators from
ning participating agencies were trained
with Center assistance (o mediate work-
place disputes at no cost to the stole or its
employees, Doug Lunsford, with the state
personnel agency, administers the pro-
gram. The Honorable Tracy MeCooey of
Montgomery, with a Commission grant,

IN ALABAMA:
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began the first court-connected Victim
Offender Conferencing Program in
Alabama. This program is exiremely suc-
cessful, and may be replicited in other
counties with program materials devel-
oped by Judge McCooey's experience.

2002

Justice Champ Lyons convened the
Appellate Mediation Commitiee o study
and develop a mediation program for
Alabama appellate courts, Justices
Harwood and Woodall, the Honorable
Sharon Yates (recent Commission chair),
Rhonda Chambers of Taylor & Taylor
of Birmingham. and 1 served on the initial
Committee. We were Inter joined by John
Wilkerson, Celeste Sabel, Rebecca Oates
and Michele Walters. The Center applied
for, and the courts received, an appellate
medintion grant for $50,000, In the state
agency arena, Govermnor Don Siegelman
and Attorney General Bill Pryor sent a
joint memo to chiel agency counse] direct-
ing them to include o mediation clause in
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state contracts in which Chapter 3,
Section 4B(6) of the Alabama Fiscal
Policy and Procedures Manual is normal-
ly applied concerning contracts and Board
of Adjustment cases. Tori Adams-Burks,
ALJ, of the Attorney General’s Office,
and John Wible, general counsel for
Public Health, became co-chairs of the
Alabama State Agency ADR Support
Group (Agency ADR Support Group),
successor organization W the Task Force,
Additional leadership included Mose
Stuart, Finance; Jim Goodwyn,
Conservation and Natural Resources;
Bill Butler, Medicaid; Carolyn
Robinson, Public Health: Doug
Lunsford, Personnel; Bryan Morgan,
State Military; and the author, At the
bar's annual meeting, the Christian Legal
Society awarded me the 2002
Peacemaker Award.

2003

Governor Bob Riley issved Executive
Order 7, as supported by Commission
member and then legal advisor, Troy
King. This order expanded the agency
workplace mediation program to include
all agencies that want to participate,
encouraged more ADR and collaboration
in state agency work, and required each
agency, board and commission to appoint
an ADR coordinator o work with the
Agency ADR Suppont Group. There are
now 82 ADR agency coordinators, The

first coordinator fraining occurred in
October 2003. The Center hosted over 120
attorneys and judges at Appellate
Mediation Training with Gary Canner,
1 1th Cireuit mediator, as lead trainer. John
Wilkerson, clerk of the Court of Civil
Appeals, and Rebecca Oats and Celeste
Sabel, staff attorneys, were responsible for
teaching how the appellate mediation pro-
gram will work in Alabama. Acting Chief
Justice Gorman Houston sent a letter to
all trial judges in Alabama encouraging
them to use mediation. This letter accom-
panied a brochure developed by the
Center: Using Mediation to Resolve
Disputes in Your Court, a primer for
Judges. We owe Hendon DeBray and
Robert Ward from Rushion Stakely, and
members of the ADR Committee for the
brochure and letter suggestion. They con-
tacted Judge Ford of the Commission who
spoke with Justice Houston about the idea.
In one month, the brochure and letter were
written and mailed.

2004

Appellate mediation began in January,
administered by Michele Walters at the
supreme court. As I write this, Wayne
Turner, longtime mediator, has settled
one of the first appellate mediation
cases. A two-day Arbitrator training
will be hosted by the Center this month.
Seasoned arbitrators Jack Clarke of
Montgomery and Cary Singletary of

Florida will teach. Thanks to the Alabama
State Bar and Robert Huffaker, editor of
The Alabama Lawyer, this special ADR
issue is being published,

As the tenth year of the Commission
and the Center unfolds, 1 thank the
supreme couri for their support, and
Justice See, our Commission member who
keeps the Court aware of our work. Also,
thanks to the Center’s Board of Directors
Bill Coleman, Noah Funderburg and
Judge Aubrey Ford. | appreciate greatly
the work of the bar's ADR Committee
and Mary Lynn Bates, chair. Much grati-
ude to Keith Norman, Ed Paiterson,
Tony McLain, Jackie Heartsill, and all
my colleagues at the state bar with whom
it is a pleasure to work. |

This issue is dedicated to Marshall
Timberlake, who died last year.

Judith M. Keegan

Judhy Keegan iz a 1836 gradusts
of Cathalic University, Columbus
School of Law in Washingion,
D.C. Adtar practicing law n
Marytand, DUC. and Virgiria, she
mived 10 Mantgomery with har
Iwssand, snd has been the
drector af the Alabarm Centar
for Dispute Resoltion for ten years. She bagan medat-
ing i 1985
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Court Commission on
Dispute Resolution

BY THE HONORABLE AUBREY FORD, IR,

need for an orderly progress of alternative dispute resolu-

Lion in our state, and on June 13, 1994 the court estab-
lished the Supreme Court Commission on Dispute Resolution.
The mission of the Commission was to develop guidelines for
alternative dispute resolution, implement and supervise the Center
for Dispute Resolution, develop standards for neutrals, implement
community-based ADR programs and provide ADR technical
assistance, education and training.

The Commission has a very diverse membership. and mem-
bers are appointed by the following legal and governmental
organizations: the Alabama Supreme Court, the Alabama
Court of Civil Appeals, the Alabama State Bar, the Alabama
Trial Lawyers Association, the Alabama Lawyers
Association, the Circuit and District Judges associations, the
Governor’s Office, the Lieutenant Governor’s Office, the
Speaker of the House, the Attorney General, and the
Alabama Defense Lawyers Association. Three members are
designated as at-large and are chosen by the Commission.

Members of the bar and the bench have provided able leader-
ship during the past decade and prior commission chairs
include: Marshall Timberlake (deceased) of Baleh &
Bingham; William Coleman of Capell Howard; Hon. Sharon
Yates of the Alabama Court of Civil Appeals; and Steven
Benefield of Christian & Small.

The Honorable Aubrey Ford, Macon County district judge,
is the current Commission chair and the members are J. Noah
Funderburg, vice-chair, University of Alabama; Steven A.
Benefield, Christian & Small; Charles Y. Boy, Rhea, Boyd &
Rhea: Hon. Ralph Coleman, Jefferson County District Court:
William D. Coleman, Capell Howard; Hon. John B. Crawley,
Alabama Court of Civil Appeals; Anne Isbell, director,
Community Mediation, Better Business Bureau; Troy King,
Governor Riley’s former legal advisor and now Alabama’s
Attorney General; Karl Kirkland, Ph.D. of Clinical
Psychologists, PC; Hon. Richard D. Lane, Lee County Circuit
Court; Cheryl Leatherwood, mediator, Ozark: Debra Black
Leo, EEOC; Hon. John R. Lockett, Mobile County Cireuit
Court; William C. McGowin, Bradley Arant; John J. Park,
Jr., assistant attorney general; Justice Harold See, Supreme
Court of Alabama; Hon. Gerald Topazi, Emond, Vines,
Gorhman & Waldrep; Justice Bo Torbert, Jr., Maynard,
Cooper & Gale; and Robert C. Ward, Jr., Rushton, Stakely,
Johnston & Garrett. Liaison members include Randy Helms,
AOC: Michele Walters, Appellate Mediation Office; Keith B.
Norman, Alabama State Bar; Alex W. Jackson, Supreme

T en years ago, the Alabama Supreme Court recognized the
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Members of the Afabamia Supreme Cowrt Cownmitssion on Dispute Resolution inclide,
Sront row left v right; Robert C Word, Jr; Michele Walters: Anne fsbell; Cherdd L
Leartherwood: Debra Black Leo: amd Jdith M. Keegan, Baok row;, left to righe, ane: Hon,
John B Locketi: Qstice C.C, Thrbert; Hon. Ralph Coleman; Hon, Gerald 8. Topazi; Dr
Karl Kivkland; Hon. Avbrey Ford, Jr; John J. Park, Je: William 0. Coleman; Hon, Sl
B Cranwley; Justice Harold See; o o Richard . Lare, Not pictiured are commizsion
members Steven A. Benefield, Charfes X, Bovd, 1. Noady Fumderinre and Willion ©
McGowin, and liattons Randy Helms, Keith B. Norman and Ales W Jackson,

Court of Alabama; and Judith M. Keegan, Alabama Center
for Dispute Resolution.

The Commission has provided more than $187,000 in alterna-
tive dispute resolution grants for court programs, schoal pro-
grams for peer mediation training, law school ADR conferences
and programs, community and state agency mediation. In 2001,
the Commission approved a grant submitted by Judge Tracy
MeCooey, Montgomery County Circuit Court, for a restora-
tive justice program for its cniminal courts, a first in Alabama.

Additionally, the Commission, through its Center, has provid-
ed technical assistance and training for appellate and state
agency mediation, presenters for local bar CLE programs, civic
and club programs, and conflict resolution training for K-12
teachers. Further, every year the Commission provides a copy
of the state court mediator roster to each judge, and makes the
mediator roster available to attorneys and members of the public
in hard copy and at the Web site, www.alabamaADR ore.

The Commission has completed several technical projects,
including a revision of the Civil Court Mediation Rules, the
drafting of the Code of Ethics for Mediators, the development
of Mediator Registration Standards and Procedures and the
Arbitratar Registration Standards and Procedures,

Current subcommitiee projects include an arbitrator code of
ethics, mediation in the schools project, court ADR programs,
and the mediator testimonial immunity bill that has been intro-
duced in both the Senate (SB 191, Senator Rodger
Smitherman) and the House (HB 397, Representative
Demetrius Newton, and also Representatives Gaines, Dunn,
Robinson, Rogers, McClurkin, Venable, and Robinson).
More information aboul the Commission and links to other
ADR organizations are located at our Web site. mn

Judge Aubrey Ford, Jr,

Julge Ay Ford, Jr {5 district pdge for Mason Coundy and chamman
of the Alabama Supeoema Count Comenission on Dispule Resolution, He
pratusied from Howard Unsercity Seheol of Line i Wishington, 0.C
and praviously practiced with Gray, Saay & Langford inow Gray,
Langtord, Sapp, McGowsan, Geay & Natharson)




Publications Order Form

y- % The Alabama State Bar is pleased to make available
to individual attorneys, firms and bar associations,

F
Al ABAMA STATE BAR at cost only, a series of brochures on a variety of

legal topics of interest to the general public.

Below is a current listing of public information brochures available
for distribution by bar members and local bar associations.

BROCHURES

To Serve the Public $10.00 per 100

. . . Highlights and details of bar public service programs from the
TO SERVE THE PUBLIC video presentation.

Law As A Career $10.00 per 100
. . . Information on the opportunities and challenges of a law career today.

Lawyers and Legal Fees $10.00 per 100
. . - A summary of basic legal procedures and common legal questions
of the general public.

Last Will & Testament $10.00 per 100
. . . Aspects of estate planning and the importance of having a will.

Legal Aspects of Divorce $10.00 per 100
.. . Offers options and choices involved in divorce.

Consumer Finance/*Buying On Time” $10.00 per 100
. . . Outlines important considerations and provides advice on financial matters.

Mediation/Resolving Disputes $10.00 per 100 Qty
.. « An overview of the mediation process in question-and-answer form.

Arbitration Agreements $10.00 per 100 Qty
.. . Answers questions about arbitration from the consumer’s perspective.

Advance Health Care Directives $10.00 per 100 Qty
. . . Complete, easy to understand information about health directives in Alabama.
=——————a——— —— |

ACRYLIC BROCHURE STAND $ 5.00 EACH Qty
. . . Individual stand imprinted with attorney, firm or bar association name

for use at brochure distribution points. One stand per brochure is recommended.
Name to imprint on stand:
Mailing Address:

Shipping & Handling
TOTAL $

Please remit CHECK OR MONEY ORDER MADE PAYABLE TO THE ALABAMA STATE BAR
for the amount listed on the TOTAL line and forward it with this order form to:
Susan Andres, Director of Communications, Alabama State Bar, P.O. Box 671, Montgomery, AL 36101
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REPORT OF COMMITTEE ON ALTERNATIVE
METHODS OF DISPUTE RESOLUTION —

“ADR” Usually Means
Mediation

edinton and arbitration are two very differemt meth-
M ods of resolving a dispute. Each is, however, an alter-

native method of dispute resolution wtilized by the
legal profession. Hence, the acronym “ADR”™ and the bar’s
Alternative Methods of Dispute Resolution Committee (the
“"ADR Commitiee™) relate to both. As past issues of The
Alabama Lawyer (see vol. 62, no. 1, January 2001 ) and numer-
ous roadside signs and bumper stickers have illustrated, signifi-
cant controversy surrounds the subject of arbitration. Mediation,
on the other hand, is widely accepted as a useful tool for resolv-
ing disputes with less cost, heartache and lingering resentment
than often accompany a resolution imposed by the courts. Since
it was formed as a successor (o the bar’s Task Foree on
Alternative Methods of Dispute Resolution, the ADR
Committee has focused most of its efforts on facilitating and
encournging increased use of mediation in the state. We often use

BY MARY L}

the term “ADR" (which technically includes numerous dispute
resolution methods) when what we mean is “mediation.” The
resulting confusion may be one reason that the public, and even
some lawyers, have been heard 1o observe that, “Mediation is a
license to sieal,” an opinion echoing the sentiment of the anti-
arbitration road signs that (whether or not fair with regard to arbi-
tration) clearly were not intended to address mediation, a process
for facilitating voluntary settlement of disputes.

While the ADR Committee may address alternative methods
of dispute resolution other than mediation or arbitration, these
are the two methods that have been of the most interest and
concern to the bar, and consequently to the committee, in recent
years. With respect to arbitration, the committee’s approach has
been one of responding to the reality of increasing arbitration in
Alabama following the United States Supreme Court’s decision
in Allied-Bruce Terminix Cos. v, Dobson, 513 U.S. 265 (1995)

ALLARAMA
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and Citizens Bank v. Alafabee, 539 U.S. 52, 123 8. Ci. 2037
(2003). This contrasts with its approach regarding mediation,
which the committee enthusiastically advocates.

MEDIATION OBJECTIVES

In anticipation of lengthy delays and backlogs resulting from
decreased funding for the courts, the ADR Commitiee’s primary
focus this year is 1o encourage and facilitate increased use of
mediation to quickly resolve litigation pending in the state’s
courts. The Committee enfisted the support of the Alabama
Supreme Court Commission on Dispute Resolution (the
“Commission”) to approach Aecting Chief Justice Gorman
Houston about encouraging the courts to make more use of
medintion to resolve pending cases. The Committee also worked
with the Alabama Center for Dispute Resolution (the “Center™)
on publication of a brochure for judges entitled, Using Mediation
to Resolve Disputes In Your Court. In December, the acting chief
Justice sent a letier to all circuit and district count judges, enclos-
ing the brochure and affirming his beliel that “mediation can be
an excellent tool 1o keep dockets running smoothly, 1o lower
costs, and to generally improve the efficient resolution of cases
for Alabama’s citizens.”

Confidence in the confidentiality of mediation is critical to its
success. A bill providing for mediator testimonial immunity,
drafted by the ADR Committee and reviewed by the
Commission and the Administrative Office of the Courts, is
pending in both houses of the legisiature at the time of writing.
The Committee is working with the Commission and the Center
to get the bill passed and encourages members of the ASB 1o
assist in the effort. A copy of the bill may be obtained from the
Center,

Consistent with its yvearlong emphasis on increased mediation
of pending cases, the ADR Committee's education and advoca-
cy efforts are concentrating this vear on the bench and bar. They
include publication of mediation-related articles, working with
local bar associations and other collaborative partners to educate
and persuade individual lawyers and judges throogh presenta-
tions and personal contact, and collection and dissemination of
information about court-ordered mediation and pro bono or
court-funded mediation programs, such as the domestic rela-
tions programs in Jefferson County and Shelby County. The
Committee is reviewing and revising the ADR Speakers Bureau
procedures and presentations in conjunction with these efforts.

One subcommittee is specifically focused on encouraging and
facilitating the increased use of mediation in pending domestic
relations cases. In conjunction with the Center, a brochure on
domestic relations mediation is being prepared and bench and
har presentations are proposed. Because in divorces involving
children the parties will continue to have to work together after
the “case” is over, resolution of the matier by muiual agreement
instead of count order can be especially important. Despite the
benefits of mediation to the ongoing relationships following a
divorce, of the 8,027 reported mediations from state court roster
members in 2002, only 407 were in domestic relations cases.
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ARBITRATION OBJECTIVES

Recognizing the potential for increased use of arbitration as 4
result of U.S. Supreme Court decisions and the feared impend-
ing backlog of cases in the staie couris, the Committee lormed
three subcommittees focused on arbitration matters.

In conjunction with the Center, the Committee is sponsoring a
formal 12-hour training course for arbitrators this month. The
course is unusual because most arbitration traiming is done by
various arbitration organizations only for arbitrators affiliated
with the organization. It is hoped that this course will increase
the availability of gualified, competent, neutral arbitrators.

Another subcommittee is working with the Comimission on
ethical requirements that will apply to any arbitrators included
on the roster maintained by the Center. Last yvear, the
Commission approved the eriteria that must be met by an arbi-
trator to be included on the roster.

The third subcommitice is considering a draft act, proposed
by an earlier ADR Commitiee, that would provide approprinte
procedural safeguards when a case is submitted 1o arbitration,
including provisions for disclosure of conflicts by an arbitrator,
appointment or replacement of an arbitrator, and enforcement or
setting aside of arbitration awards under various circumsiances,
The Committee does not intend 1o seek the introduction of an
arbitration procedures act this year, but is soliciting feedback on
the draft and whether there is any support for this or some other
arbitration procedures legislation. A draft of the act may be
found on the Center’s Web sile, at www. alabamaADR.org.

Meetings and Contact Information

The ADR Committee welcomes the attendance by any infer-
ested member of the bar at its meetings which are alternately
held in Montgomery at the Alabama State Bar and in
Birmingham at Cumberland School of Law. The next meeting is
June 4th at the Alabama State Bar. Comments and suggestions
on the ADR Committee’s plans and objectives can be addressed
to Mary Lynn Bates, chair, 1304 Columbia Drive, Birmingham
35226. For more information about mediation programs in the
state, the activities of the ADR Commitee, the Commission or
the Center, or to arrange a speaker on mediation of pending
cases, contact Judy Keegan al the Center at (334) 269-0400. W

Mary Lynn Batos

Bary Lynn Bates, chasiman of the Alabama Siate Bar's Commutine on
Mathods of Altomative Dispute Resoution, graduated swnms cum
firicter trom Cumberiand School of Law in 1978, At Cumbarlond, sha
sarver] s cheef justice of the Moot Court Board and on the aditorial
board of the Law Review She = o private practics n Birmingham
Prae o ey he o practice n 1390, Bates wan mmaiaet gees
eral counasl @ Sonal, e o Bemangram She win the Demorratc
Party's normees b the Unitee! States Congress fram the Sath
Devinert of Alstoms i 1598 She & a paut charman of te ASE Pable: Ralations Committos
ane] tha Birrmingharn Har Assoction’s Pubihc Senvice Committse. Bates & presvadend of Tha
Alahama Solution, serves on the board of Positie Mty Inc. and, prar to # recen) meg:
r, was secretanyireasiser of Logal Services of Metro Bamingham. Sha o8 o bong media
lof for thie Jeffersan County District Cout Modiation Projec




Driving to Work = 20 minutes

Checking Email = 10 minutes

Completing a Quick Quote For Your

LAWYER’S PROFESSIONAL
LIABILITY INSURANCE

= 5 minutes

www.gilsbar.com/quickquote

As a busy prolessional we know your time is valuable

Complete our online quick quote form to receive a

i |:-|r'||1[i]|_l.|\r‘| LI||,|‘_||_E_' |E|'|' SOOI |-'|1'|l|lf_"\"\||ir-|._-|| |||,!f-'|r.!|!,"..' 1_'::"'.'1._'11,[;:_:!'._'
+#GILSBAR
Ciilshar is the exclusive administrator for CNAs Lawyver's

Professional Liability Program in the state of Alabama

This partnership provides excellent coverage and service. CNA
TR 1
Visit us online

;

line and complete vour quick guote torm today

formation please call 1-800-445-7227 ext. 526

CHA is a registered service mark and frade name with the U.S Patent and Trademark Office. The program relerenced hanein is undarwritien by one or more of the CNA compa-
nigs. This information is for illustrative purposes only and is not a contract. It is intended o provide a general cvarview of the products and services offered, AJ1-MK-04-1315




Harbingers of
Bad Tidings?

RECENT DECISIONS FROM FLORIDA COURTS

AFFECTING MEDIATION CONFIDENTIALIT
'
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1994-2004

hile a collection of Alabama
opinions on arbitration could
easily fill a large wheelbar-

row, the number of such opinions
addressing disputes arising from media-
tion, thus far, is refreshingly small. 1f
trends in our neighboring states are any
indication of our future, however, there
may be trouble on the horizon. Only
time will tell whether the storm clouds
on our southern border will pass us by,
and, equally important, whether the
storms will pack any punch if (or when)
they hit.

This article will discuss several recent
decisions issued by Florida courts on the
scope of confidentiality related to media-
tion and possible implications of the rea-
soning behind those decisions on the
practice of mediation in Alabama,

Other articles in this issue have cov-
ered the hasic framework of mediation,
including the single importance of confi-
dentiality of the mediation proceedings
themselves. According to Rule 11(a) of
the Alabama Civil Court Mediation
Rules, *[a]ll information disclosed in the
course of mediation, including oral, doc-
umentary, or electronic information, shall
be deemed confidentinl and shall not be
divulged by anyone in attendance at the
mediation except as permitted under this
Rule or by statute.” This rule goes on to
expansively define the term “information
disclosed” to include admissions, pro-
posals made and views expressed by the
mediator or a party.'

The Florida
Picture

While the limits of the Alabama media-
tion confidentiality rule are largely
untested in Alabama, a handful of Florida
court opinions have begun to probe the
parameters of the confidentiality of medi-
ations in that state. These opinions gener-
ally fall into one or both of two cate-
gories: (1) cases where one or more par-
lies seck to compel the testimony of the
mediator; and (2) cases where a party
secks to set aside a mediated settlement
agreement for one of a variety of reasons.

While certified and court-appointed
mediators in Florida have an ethical obli-
gation o protect the confidentiality of
mediation, evidentiary privileges such as
the privilege accorded to the mediation
process are within the ambit of legisla-
tive, rather than judicial, authority. Stated
differently, the Florida courts “recognize
privileges when the legislature judges the
protection of an interest or relationship is
sufficiently important to society to justi-
fy the sacrifice of facts which might be
needed for the administration of justice.”
Royal Caribbean Corp. v. Modesto, 614
So. 2d 517 (Fla. Dist. Ci. App. 1993)
(gquoting Ehrhardt’s Florida Evidence
§501.1 (1992 ed.)). Prior to 1987, the
only Florida privilege arguably applica-
ble to communications in mediation was
the privilege associated with offers 1o
compromise a claim. Cf. State v

Castellano, 460 So. 2d 480 (Fla. Dist.
Ct. App. 1984) (holding that there was
no legal basis for a privilege which
would prevent a party from compelling
the testimony of a medintor).”

In 1987, perhaps as a result of the
court's holding in Castellano, the Florida
legislature adopted a confidentiality priv-
ilege applicable to coun-ordered media-
tion. The current version of that statute
reads as follows:

Each party involved in a
court-ordered medintion proceed-
ing has a privilege to refuse to dis-
close, and to prevent any person
present at the proceeding from dis-
closing, communications made
during such proceeding. All oral or
written communications in a medi-
ation proceeding, other than an
executed settlement agreement,
shall be exempt from the [state
public records laws] and shall be
confidential and inadmissible as
evidence in any subsequent legal
proceeding, unless all parties agree
otherwise.

Fla. Star. § 44.102(3) (2003), The
Florida judicial opinions discussed in
this article generally focus upon the text
of this statute. While Alabama's statutory
and regulatory schemes clearly differ
from Florida's, it does not appear that
Alnbama's approach would foreclose all
or even most of the various arguments
advanced by Florida litigants.
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AIIcgatimx of
Mediator
Misconduct

Perhaps the most significant Florida
case addressing a motion (o set aside a
medinted settlement agreement is
Vitakis-Valchine v. Valchine, 793 So. 2d
1094 (Fla. Dist. Ct. App. 2001). In
Valchine, one party moved (o set aside a
mediated settlement agreement on the
grounds of coercion and duress by the
mediator. The former wife testified
at length before a court-appoinied
general master regarding alleged
misconduct by the mediator,
asserting that he gave her legal
advice, stated his opinion as (o
how the cournt was likely 1o
rule, said that he would tell
the judge that she was to
blame if the matter failed to
settle, and generally pressured
her 1o sign the settlement
agreement. The court conclud-
ed that the alleged conduct, if
proven, would be in violation of
Florida's mediation ethics rules.,
Noting that a mediator in a court-
ordered mediation “is, for all
intent|s] and purposes, an agent of the
court carrying out an official cour-
ordered function.” the court held that a
irial judge “may invoke its inherent
power 0 maintain the integnty of the
judicial system and its processes by
invalidating a cournt-ordered mediation
settlement agreement obtained through
violation and abuse of the judicially-pre-
scribed mediation process.” Valchine,
793 So. 2d at 1099; bur see Kalof v.
Kalof, 840 So. 2d 365 (Fla. Dist. Cr
App. 2003) (holding that a party who,
along with her attorney, signed a mediat-
ed settlement agreement wias bound to
that agreement notwithstanding her alle-
gations of duress); Gomes v Tevaco
Marine Services, Inc., ___F. Supp. 2d
__. 1991 WL 497779 (M. D. Fla. 1991}
(reaching the same result in a Jones Act
casc). The appeals court in Vielchine
reminded the case for a determination of
whether the mediator actually committed
the alleged misconduct.

MAY 2004

Unilateral or
Mutual Mistake

Al least three recent Florida cases
address the argument that a mediated set-
tlement agreement should be sel aside
because the agreement was a result of

e ONE
party moved
to set aside a
mediated
Bﬁetﬂé ment
agreement on

the grounds of |

coerqj n, ang

duress| Bypthe

mediator.

either a mutual or unilateral mistake. In
Tilden Groves Holding Corp. v Orlando/
Orange County Expressway, 8§16 So. 2d
658 ( Fla. Dist. CL App. 2002), a dispute
arose as 1o whether a mediated settle-
ment agreement in a property condemna-
tion case was mtended 1o exclude an
existing leasehold interest or cover the
entire fee interest. Because the court
viewed the language of the settlement
agreement as clear and unambiguous, il
held that the condemning authority was
not entitled to a rescission due 1o unilai-
eral mistake. Tilden, 816 So. 2d at 661.
In two subsequent cases, both decided
by the Fourth District Court of Appeals,
the court considered whether a mediated
settlement agreement should be set aside

- ment was infended 1o be offset

for mutual mistake. In DR Lakes, Inc. v
Brardsmarr USA of West Palm Beach, 819
So. 2d 971 (Fla. Dist. Cr. App. 2002), a
seller of real property argued that the set-
tement agreement entered into affer the
conclusion of mediation contained a
$600,000 clerical error. Relying upon the
mediation confidentiality statute quoted
ahove, the court noted that “[tjhere is, of
course, no confidentiality as o "an execut-
ed settlement agreement,’”™ and held that
the mediation confidentiality “privilege
docs not bar evidence as o what occurred
at mediation under the facts of this
case.” DR Lakes, 819 So. at 974, The
seller was required o prove on
remand that the mistoke was mutu-
al, a hurdle the court described as
“difficult” in view of the plain-
wil’"s position. Similarly, in
Feldman v. Krirch, 824 So. 2d
274 (Fla. Dist. Cv. App. 2002),
the defendant’s insurer filed a
mction o set aside a settlement
agreement reached in media-
tion, arguing that the setilement
amount set forth in that agree-

by $40,000 previously paid to the
plaintiff. The count observed that
“no mention was made during medi-
ation of an offset of $40,000 (o be
credited” to the insurer, and concluded
that any mistake was unilateral on the part
of the insurance company. Feldman, 324
S0. 2d at 277. Interestingly, the rulings mn
bath DR Lakes and Feldman were based in
part upon the idea that “the reasons for
confidentiality are not as compelling” once
o settlement agreement has been signed.

Waiver of the
Florida
Mediation
Confidentiality
Privilege

Invariably, a party who seeks 1o over-
tum a mediated settlement agreement wiall

interject or attempt o interject some

{Continuwed on page 176)
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Sandestin, Florida

July 21-24, 2004

PROGRAM HIGHLIGHTS

Hilton Sandestin Beach Golf Resort & Spa

L THURSDAY, JULY 22, 2004
The Top Ten Mistakes Made by Trial Lawyers
Stephen A, Salzburg
Professor of Trial Advocacy,
Litigation and Professional Responsibility
George Washington University Law School
Washington, DC
Bench & Bar Luncheon
Hon. Haldane Robert Mayer
Chief Judge
United States Court of Appeals for the Federal Gircuit
Washington, DC
“Putt-Putt, Pizza and Pizeaze™ Children’s Party
Putt-putt golf tournament on premises,
“awards™ dinner and entertainment for children

Sponsored by ISI Alabama, Inswrance Specialists, Ine.
Membership Beachside Bulffet

© FRIDAY, JULY 23, 2004
Professional Responsibility of Lawyers
Featured Speaker: Kenneth W, Starr
Kirkland & Ellis, Washington, DC
Followed by panel discussion
Moderator: John Carroll, Birmingham
Dean, Cumberland School of Law
Panelists:
Kenneth W, Starr, Washington, DC
Kirkland & Ellis
Fred D. Gray, Tuskegee
Gray, Langford, Sapp, McGowan, Gray & Nathanson
Richard H. Gill, Montgomery
Copeland, Franco, Screws & Gill
Albert P. Brewer, Birmingham
Professor of Law, Cumberland School of Law
Susan Rice Andrews, Tuscaloosa
Professor of Law, University of Alabama Law School

The Maud MeLure Kelly Award Luncheon
Spansored by Women's Section and Alabama State Bar

President’s Reception

Honoring William N. Clark

University of Alabama School of Law Alumni Reception
Cumberland School of Law Alumni Reception

Jones School of Law Alumni Dessert Reception

O SATURDAY, JULY 24, 2004
Circuit Breakfast (prior to start of Grande Convocation)
Grande Convocation & Speaker

4._-

—
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Thursday, July 22
STEFHEN A, SALZBURG

Swephen A, Saleburg is the Wallace and Beverley
Woodbury University Profesor at George Washing-
1on University Law School where he has mught since
19940, Prior 10 coming o Washington, DIC, he was a
professor of law at the University of Virginia for 18 vears. He found-
ed and is the director of a masters program in lingaton and dispute
resolution at George Washington University. He has mecliated and
served as an arbitrator for a wide viriety of disputes involving public
agencies a8 well as private litigants, He has held several government
appointments including associate mdependent counsel in the brn-
Contra investigation, Deputy Assistant Attomey General, United
States Justice Department. director of the Tax Refund Froud Task
Force of the US Department of Treasury. He is the author of numer-
ous books and articles on evidence, procedure and hugation,

Bench & Bar Luncheon
HON. HALDANE ROBERT MAYER

Haldane Robert Mayer was appointed by President
Reagan o the LS Cournt ul'hppeah for the Federal
Circuit, Washington, DC, in 1987, and assumed the
position of chief judge in 1997, He is a graduate of
the US Militwry Academny at West Point, and is a 1971 graduate of
Marshall-Wythe School of Law of the College of William and Mary,
where he was editorin-chicf of the liw review. He has a highly deco-
rated military service record in the Army Infaniry and Judge
Advocate General’s Corps. His distinguished legal career prior 1o
becoming a judge includes private practice with  Baker
& McKenzie in Washington, DC, adjunct professor m the Univer
sity of Virginia School of Law and George Washington University
MNational Law Center, andd three years as special assistant to Chiel’
Justice Winren E Burger. He is curvently a member of the Judicial
Conlerence of the United States.

Friday, July 23

EENNETH W. STARR

Kenneth W, Starr joined Kirkland & Ellis, Washing-
ton, DC, in 1995 as a panner, and is adjunct pro-
fessor . New York University School of Law, and
Distinguished Visiting Professor ar George Mason
University Law School, He is o 1973 graduate of Duke Law School. He
wis liw clerk 1o Chiel Justice Warren E. Burger from 197577, He
pructiced ko in Los Angeles and Washingion, DC, wath Gibson Dunn
& Crutcher where he was a partner in ltigation practice. In 1981, he
became counselor 10 US Atomey General William French Smith
until he was appointed to the US Court of Appeals for the DC Circuit
in 1983, From 1989-1993, he served as Solicitor General of the Umnited
Staies, where he argued 25 cases before the Supreme Court imvolving
governmental, regulatory and constitutional issues of commercial
importance. In August 1994, he was appointed independent counsel
on the Whitewater matier and served in that capacity until October
1999, He is a member of the California, Virginia and District of
Columbia bar ass.uu:uium
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Sandesiin, Florida

WEDNESDAY, JULY 21, 2004

Hilton Sandestin Beach Golf Resart & ."i_l_l;t

1:00 pm - 6:00 pm
ANNUAL MEETING
REGISTRATION

2:00 pm - 4:00 pm

BOARD OF BAR COMMISSIONERS'

MEETING
4:00 pm - 5:00 pm
MCLE COMMISSION MEETING

DISCIPLINARY COMMISSION
MEETING

3:00 pm - 5:00 pm
LEGAL EXPO 2004
EARLY BIRD PREVIEW

THURSDAY, JULY 22, 2004

T:30 am - 8:45 am
ALABAMA LAW FOUNDATION
TRUSTEES' BREAKFAST

B:00 am - 5:00 pm
ANNUAL MEETING
REGISTRATION AND
LEGAL EXPO 2004

9:00 am - 10:30 am
PLENARY SESSION
“The Top Ten Mistakes Made
by Trial Lozyers™
Stephen AL Salzburg
Professor of Trial Advocacy,
Litigation and Professional
Responsibility
George Washington
University Law School
Washington, DC
(1.5 hours CLE)
10:30 am - 11:00 am

BREAR

Visit LEGAL EXPO 2004
11:00 am - Noon

“Mumba, Gumbao, jmnﬁo. An

Intellectual Property Case Stidy”
Panel Discussion

&

Michael K. Beard, Birmingham
(1.0 hour CLE)

SCHEDULE AT A GLANCE
Moderator:  Judicial Award of Merit
Timothy A. Bush, Birmingham e Alabama State Bar Award of Merit
Panelists:
Frank M. Caprio, Huntwille * Alabama State Bar Pro Bono Awards
Paul M. Sykes, Birmingham 2:30 pm - 3:30 pm
(1.0 hour CLE) “The Basics and the Update:
Sporesored by Intellectual All You Want to Knoww Abowt
Property Section Labor and Employment Law™
“B - Cecilia J. Collins, Mobile
60 r.pg.hkﬁﬁm* Dawn W. Hare, Monroeville
R. Scott Clark, Birmingham :':";‘]::1: :‘i‘t’:‘ﬂ* Birmingham
Susan S, Wagner, Birmingham Sponsored ' by Labor and
(1.0 hour CLE) f- by
Sponsored by Appellate Law Section “mployment Lanw Section
“What a Difference a Year Makes: “Seencing W 1
Civil Opinions that Impact Hon, Joseph A {ﬂlqnm
Trial Practice” Professor of Law

University of Alabama
School of Law, Tuscaloos

Sponsored by Alabama (1.0 hour CLE)

Trial Lawyers Association Sponsored by Criminal fustice Section
ATTORNEYS INSURANCE MUTUAL Ethics Update: 2004
OF ALABAMA ANNUAL MEETING Robert E. Lusk, Jr.

Office of General Counsel
HEA08 s - 13000 s Alabama State Bar, Montgomery

N Far: (1.0 hour CLE)
How Do We Protect the Rights of
Our Service Members?™ 3:30 pm - 4:30 pm

Capt. Amy M. Zimmerman and “Mediation in Legal Practice:

Capt. Kellie C. Johnson An Invaluable Tool”

Assistant Judge Advocates
Eglin AFB, Flonida
(1.5 hours CLE)
Sponsored by Volunteer Lauryers
Program, Alabama State Bar
12:30 pm - 2:00 pm

BENCH & BAR LUNCHEON

Featured :
Hon. Haldane Robert Mayer
Chief Judge
United States Court of Appeals for
the Federal Circuit
Washingion, DC

Special Presentations:

* Alabama Law Institute
Legislative Awards

* ABICLE Award

Robert C. Ward, Jr., Montgomery
{ 1.0 hour CLE)

Sponsored by Alabama Launyers
{ cociati
Adey A. Kitchings, [r., Montgomery
Mark D. Caudill, Momgomery
{1.0 hour CLE)
Sponsoved by Administrative Law Section
4:30 pm - 5:00 pm
YOUNG LAWYERS' SECTION
BUSINESS MEETING
5:00 pm - 6:00 pm
ADMINISTRATIVE LAW SECTION
RECEPTION

VOLUNTEER LAWYERS' PROGRAM
RECEPTION
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Sandestin, Florida

Haosted by ISI Alabama,
Insurance Specialists Inc.

6:30 pm - 8:30 pm
MEMBERSHIP BEACHSIDE
BUFFET

FRIDAY, JULY 23, 2004

7:30 am - 8:45 am
EARLY MORNING BREAKFASTS
* Christian Legal Society
* Farrah Order of Jurisprudence/
Order of the Coif
* Howard University School
of Law Alumni
* University of Virginia School
of Law Alumni
* Vanderbilt University School
of Law Alumni
* Tulane University School
of Law Alumni
* Birmingham School
of Law Alumni
* Past Presidents’
* The Alabama Lauyer
Board of Editors
B:00 am - 3:00 pm
ANNUAL MEETING
REGISTRATION
LEGAL EXPO 2004

£:30 am - Noon
KIDS' CHANCE GOLF SCRAMBLE

9:00 am - 10:30 am
PLENARY SESSION
“Profissional Responsibility of Lauyers™
Reynote Speaker:
Kenneth W, Starr
Kirkland & Ellis
Washington, DC
Panel Discussion
Maoderator:
John Carrall
Dean, Cumberland School of Law
Birmingham
Panelisis:
Kenneth W, St

Kirkland & Ellis
Washington, DC

Hilton Sandestin Beach Goll Resort & Spa

Fred D. Gray

Gray. Langford, Sapp, McGowan,
Ciray & Nathanson

Tuskegee

Richard H. Gill

Copeland, Franco, Screws & Gill
Monigomery

Albert P Brewer

Professor of Law

Cumberland School of Law
Birmingham

Susan Rice Andrews

Professor of Law

University of Alabama

School of Law

Tuscaloosa

(1.5 hours CLE)

10:30 am - 11:00 am
BREAK
Visit LEGAL EXPO 2004

10:30 am - 11:30 am
“Paying Our Dues:
Women in Bar Leadership”
Panel Discussion
Moderator:
Martha Jane Patton, Birmingham
Panelists:

Bruce A Gardner, Hunisville
(1.0 hour CLE)
Spansored by Criminal Defense

Liruryers Association

11:30 am - Noon

WOMEN'S SECTION RECEPTION

Noon

THE THIRD ANNUAL
MAUD McLURE KELLY
AWARD LUNCHEON
and Alabama State Bar

1:30 pm - 2:30 pm

“The Americans With Disabilities
Act and of Impairment™
R. Taylor Abbot, Jr., Birmingham
(1.0 hour CLE)
Sponsored by Alabama Lawyer
Assistanee Program and
Alabama State Bar
“Punitive Damages: Where Do We Go
From Here? A Plaintiff's Perspective”™
Lee E. Bains, [r., Birmingham
Hon. Ralph D, Cook, Birmingham
(1.0 hour CLE)

Emestine S. Sapp, Tuskegee PSP ) LANEURIN o
Donna S. Pa:plsunmi]tt “Real Estate Drafting lssues H?hm-
Beth McFadden Rouse, Mobile AOreng % STt o o
(1.0 hour CLE) Lynn Reynolds, Birmingham
Sponsored by Women's Section S0 bsar CLE)

Sponsored by Real Property,

11:00 am - Noon Probate and Trust Section
ALABAMA LAW INSTITUTE “Computer Forensics and
COUNCIL MEETING Electronic Discovery Requests”

(1.0 hour CLE) Craig D, Ball, esq., Houston, Texas
Workers' Compensation Update: 2004 (1.0 hour CLE)

Thomas L. Oliver, Birmingham Sponsared by Law Office

Robert W. Lee, Jr., Birmingham Management Assistance Program

(1.0 hour CLE) and Alatma Siate Bor

Sponsored by Workers® 2:30 pm - 4:30 pm

Compensation Section BRING YOUR SUNSCREEN FOR
" : _— SIZZLIN' TOPICS IN MEDIATION
o e e e

Andrew C. Clausen, Mobile (1L presentation)

i g Moderator;
m’;f,’;‘ Reagmmn Drondemes Judith M. Keegan, Montgomery
Thomas M. Walker, Mohile “Mediating Complex Cases,
Mass Torts and Class Actions™

(1.0 hour CLE)
Sponsored by Alabama Defense
Launers Assoctation

v 4-
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Rodney A. Max, Birmingham




“Position, Statements and Evaluations™
G. Martin Van Tassel, Jr.
Birminghin

Hendon B, DeBray, Montgomery
(2.0 howrs CLE)
Sponsered by Alabama Center for
Dispute Resolufion, ADR
Committee of the Alabama State Bar;
aned Alabeama Supreme Courl
Commission on Disprute Resolution
2:45 pm - 3:45 pm
“Use of Posoer Point and Other
Off the-Shelf Tools in the Small
Office or Persuasion in the Courtroom™
Craig D, Ball, esq.Houston, Texas
(1.0 hour CLE)
Sponsoved by Laue Office

Managrment Assisiance Prograom
and Alabama State Bar

5:00 pm - 6:00 pm
RECEPTION
Honoring William N, Clark
President, Alabama State Bar
6:00 pm - 7:30 pm
* University of Alabama School
of Law Alumni Reception
* Cumberland School of Law
Alumini Reception
7:30 pm - 9:00 pm
Jomes School of Law Alumni
Dessent Reception

SATURDAY, JULY 24, 2004

8:00 am - %00 am
CIRCUTT BREAKFAST

Join bar commissioners, judges and

colleagues from your circuit for
an informal breakfast get-together

9:15 am - 11:15 am

GRANDE CONVOCATION AND

BUSINESS MEETING

“Lauyers Rendering Service™

SPECIAL PRESENTATIONS:

* Alabswma State Bar
Commissioners’ Award

* Local Bar Achievement Awards

* Kids' Chance Scholarships

* Alabama Lawyer Hall of Fame
Announcement

* Recognition of 50-Year Members
* Installation of Officers
* LEGAL EXPO 20(M Prize Drawings

11:15 am

BOARD OF BAR
COMMISSIONERS' MEETING

KIDS’ CHANCE Golf Scramble

Join us for an afternoon of golf at The Raven made even more rewarding by knowing that you are making a difference
in a young person’s life. Sign up to play in the 10th Annual Kids’ Chance Golf Scramble on Friday, July 23, 2004. The
Kids' Chance Scholarship Fund provides scholarships for children who have had a parent killed or permanently and
totally disabled in an on-thejob injury. Kids' Chance was established in 1992 by the Workers' Compensation Section.
Since then we have awarded scholarships to over 100 students, many of whom would not be able to attend college

without our help,

I you are unable to play in the tournament, please sponsor a hole. The Workers” Compensation Section appreciates

your support. — CGina D. Coggin, chair

GOLF SCRAMBLE ENTRY FORM

Name

Handicap

Firm

Address

City

State ZIP Code

Office Telephone

Emil Address

Home Telephone

Individual Player
Hole Sponsorship
Hole Sponsorship & 1 Player Slot

$125
$350
$350
Hole Sponsorship & 4 Player Slots $600

TOTAL ENCLOSED §

Card No.

Please make checks

pavable to: Kids" Chance Scholarship Fund
OR please bill my credit card: O VISA O MasterCard O AMEX

L

s

Expiration Date

Signature

If you do not have a team, you will be paired with another player.
For more information, contact Tracy Daniel at 800-354-6154.

8=



PLEASE PRINT.

Name (as you wish it 10 appear on name badge)

ADVANCE REGISTRATION FORM

Advance registration forms MUST BE RECEIVED NO LATER THAN JULY 7, 2004,

Register Online at mahbma@. Cancellations with full refund,
minus a $25 administrative fee, may be requested through noon, Friday, July 16, 2004.
NOTE: In order to claim CLE credit for the annual meeting, you must be registered for the meeting.

(heck categories that apply: O Bar Commissioner O Past President O Local Bar President Ojuu.ir.rfjudgr

Firm Office Telephone

Address

Ciry State L Code
E-mail Aclelress

Spouse/Guest's Name

Child /Children's Name(s)

Mease indicate any dictary restrictions: O Vegetarian Q Other

Please send information pertaining 1o services for the disabled. O Auditory O Visual O Mobility

REGISTRATION FEES (Advance Registration)

(A limited number of reduced segistration fee scholarships are available. Contact the Alabama State Bar for detaily. )

ADVANCE REGISTRATION By July 7 After July 7 Fees
__ Alabama State Bar Members $210.00 £250.00 £
— Fulk-Time Judges $105.00 $125.00 s
— Attorneys admitted to bar 5 years or less $105.00 $125.00 b1
— Non-Member $395.00 $420.00 5

{Does mot eyl o spowsepwest of wgistrant or LEGAL EXPO 2004 vendory)
OPTIONAL EVENT TICKETS

Thursday, July 22, 2004 No. of Tickets

_ Bench & Bar Luncheon
— Membership Beachside Buffet {cash bar)
— Children’s Party: Put-Punt, Pieea and Pizraze

TOTAL REGISTRATION FEES $

| 1]

(Hosted by IS] Alabama, Invavance Specialists, Ine, during the Membership Bufet)

Friday, July 23, 2004

__ Christian Legal Society Breakiast

— Farrah Order of Jurisprudence /Order of the Coif Breakfast
Howard University School of Law Alumni Breakfast
University of Virginia School of Law Alumni Breakfast
Vanderbilt University School of Law Alumni Breakfast
Tulane University School of Law Alumni Breakfast

— Birmingham School of Law Alumni Breakfas:

— The Mand McLure Kelly Award Luncheon

__ President's Reception (Limil two tickets per registrant)

__ Cumberland School of Law Alumni Reception

— University of Alabama School of Law Alamni Reception
— Jones School of Law Alumni Dessert Reception

Saturday, July 24, 2004
__ Circuit Breakfast

APPROPRIATE PAYMENT MUST ACCOMPANY REGISTRATION FORM.

Checks for registration, tickets should be made payable to the ALABAMA STATE BAR.
OR Please bill my credin card: O VISA 0‘ MasterCard O AMEX Card No.

Cardholder's Signature

ARERERERERE

|

TOTAL EVENT TICKETS FEES
TOTAL FEES TO ACCOMPANY FORM

asa

sE8esaeafaaasses

i

Cost
$20.00 ca.
$45.00 ea

Nao Charge

No Charge
$17.50 ea
$17.00 ea.
$17.04) ea,
$17.00 en
£17.00 ea.
£13.00 ca.
$25.00 ea.

No Charge
$25,00 ea.
$27.50 en.
$10.00 ea.

$£5.00 ea.

o AN W W U WS W W 8 O

o W

MAIL REGISTRATION FORM & PAYMENT TO: 2004 Annual Mecting, Alabama State Bar, P. O, Box 671, Montgomery, AL 36101

Expiration Date




HOTEL RESERVATION FORM

Hilton Sandestin Beach Golf Resort & Spa

Room Reservations MUST BE MADE DIRECTLY WITH THE ALABAMA STATE BAR
To ensure your accommodations, reservations should be received
NO LATER THAN TUESDAY, JUNE 15, 2004.

RESERVE ACCOMMODATIONS FOR (please print or type):

Name

Firm/Company

Address

City State_ ZIP Code
Business Telephone E-mail

Arrival Day/Date Departure Day,/Date

CHECK-IN TIME is 4:00 pm. CHECK-OUT TIME is 11:00 am.
$50 Early Departure Fee for checkout prior to confirmed departure date.

Group Rate: O %209 Resort View (per night) Single or Double Occupancy
(O $259 Beach View (per night) Single or Double Occupancy
O $309 Beach Front (per night) Single or Double Occupancy

Above rates do not include $14 per day, per room Sandestin resort fee
and 10 percent Florida sales tax. (Subject o change)

Please Check: O King Bed O Two Double Beds (Queen)
O Smoking O Nonsmoking
Number of Rooms Required Number of Adults Number of Children

ADVANCE DEPOSIT OF ONE NIGHT’S ROOM AND TAX IS REQUIRED TO CONFIRM RESERVATIONS

Method of Payment: O Check Enclosed

O Type of Credit Card

Credit Card No, Expiration Date

Name of Credit Card Holder

Card Holder's Signature

Deposits will be recorded at the time reservation is made. No charge for children under 17 sharing room with parents.
A deposit will be refunded if cancellation of reservation is received seven days prior to arrival date.
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Harbingers of Bad Tidings

(Continued from page 168)

material arguably covered by the confi-
dentiality privilege. In a number of cases,
it appears the opposing party either
walved their right to assert the privilege
or failed 1o appeal an adverse ruling on
that objection. For example, the court in
Valchine discusses in great detail the
appellant’s allegations reganding the
mediator's alleged misconduct, while
making only a passing reference 1o the
confidentiality privilege. Valchine, 793
So. 2d at 1098; see also The Florida Bar
v Feinberg, 760 So. 2d 933, 936 (Fla.
2000) (discussing. without reference to
the confidentiality privilege, the lestimony
of a mediator regarding conversations
which occurred during a “quasi-mediation
session” ), More commonly, as in DR
Lakes, a party seeking to defend a medi-
ated settlement agreement from challenge
asserts the confidentiality privilege.

In McKinlay v. McKinlay, 648 So. 2d
806 (Fla. Dist. Cr. App. 1995), one party
10 a divorce sought to set aside a mediat-
ed settlement agreement on the grounds
of duress and intimidation. The court
concluded that an evidentiary hearing as
to the validity, enforceability and poien-
tial modification was proper, but chas-
tised the trial court for refusing to allow
the mediator to testify. The court based
its decision in part upon the fact that a
written settlement agreement was in

existence, but also upon its conclusion
that the wife had waived her right to
invoke the mediation confidentiality
privilege. On that latter issue, the follow-
ing quote is instructive:

. and most significant is the
fact that as the party who objected
to the settlement based on allega-
tions of duress and intimidation,
Wife availed hersell of the oppor-
tunity to file a written letter to the
trial judge and to testify at the . . .
hearing. However, with only her
side of the story presenied, she
invoked a statutory privilege to
preclude testimony or a proffer
from other witnesses such as the
mediator. These particular {acts
lead us 1o conclude that Wife
waived her statutory privilege of
confidentiality and that, as a result
of the waiver, it was error and a
breach of fair play 1o deny
Husband the opportunity to present
rebuttal testimony and evidence.”

McKinlay, 648 So. 2d m B10: see also
Kalof, 840 So. 2d at 367 (noting that one
pany had waived the mediation privilege
by moving to vacate a mediated settlement
agreement). Note that the Florida statute
does not give the mediator the privilege of
refusing to testify, although many Florida
(and Alabama) mediators include such
language in the mediation agreements they
require parties to sign in advance of the
mediation. In contrast, Rule 1 1(b)1) of

7y
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the Alabama Civil Court Mediarion Rules
allows a mediator or party to disclose con-
fidential mediation information only
“when the mediator and the parties to the
mediation all agree to the disclosure.”

Similarly, in Hudson v. Hudson, 600 So.
2d 7 (Fla. Dist. Cr. App. 1992), the parties
to a divorce proceeding reached an appar-
ent oral agreement in a court-ordered
mediation, but failed to reduce it to writ-
ing. When the husband failed to appear for
trial. the wife testified as to what transpired
al the mediation proceeding and described
the proposed oral agreement in detail. The
wife even had the mediator sign the back
of her hand-written notes “as a sort of cer-
tification that this was what the parties
agreed 1o [at the mediation].” Hudson, 600
So. 2d at 8, The appellate court stated that
the “interjection of the so-called agreement
prepared by the wife and “centified” by the
mediator, and the various testimonial rep-
resentations of what transpired at said
[mediation] between the paries, into the
trial court violates the spirit and letter of
the mediation statute.” fd. at 8-9, The court
held that the “well was poisoned by the
admission of the foregoing evidence of the
‘agreement” and so infected the judgment
reached that it should be vacated and the
matter tried anew.” fd. at 9.

Oral and
Unsigned
Mediated
Settlement
Agreements

Two cases demonstrating the Florida
courts’ treatment of challenges to mediat-
ed settlement agreements where the agree-

.-.-w

ment was oral or not signed by all parties
are Cohen v. Cohen, 609 So. 2d 785 (Fla.
Dist, Ct. App. 1992) and Gordon v. Royal
Caribbean Cruises, Lrd., 641 So. 2d 515
(Fla. Dist. Cr. App. 1994). In Cofren, the
Fourth District Court of Appesls over-
tumed a trial court’s decision 1o enforce an
oral settlement agreement reached by the
parties in a court-ordered mediation. The
appellate court flatly stated that “[a]n oral
agreement reached during mediation is
inadmissable as privileged unless it has
first been reduced o writing” Colen, 609
So. 2d at 785 (citing Hudson); accord
Madesto, 614 So. 2d 517 (affirming the
trial court’s ruling that the plaintiff would
not be allowed 1o subpoena the mediator
to testify). Cofren relied upon Hudson for
the proposition that “[tlhe confidentiality
of the negotiations [in mediation] shall
remain inviolate until a written agreement
is executed by the parties.” ld. In Gordon,
the Fifth District Court of Appeals held
that a mediated settlement agreement,
although signed by one party and counsel
for both parties, was not binding on the
party who failed to sign. Gordon, 641 So.
2d at 517. Because the parties “did not
effectuate a settlement agreement in accor-
dance with the [Florida statutory media-
tion confidentiality privilege statute], con-
fidentiality afforded to the parties involved
in the mediation must remain inviolate,”
Id. (citing Modesto),

Conclusion

The principles established and applied
by the Florida courts in the cases dis-
cussed above are confusing and, in some
cases, flatly contradictory. For example,
it remains to be seen how a court can
preserve inviolate the confidentiality of
negotiations in mediations while inquir-
ing, under the authority of Valchine, into

alleged mediator misconduct. Regardless,
no matter how vou shake these Florida
cases, two very significant issues fall
out—confidentiality of the mediation
process and the ability of parties to com-
pel a mediator to testify. While the
Alabama Civil Court Mediation Rules
provide some protection on both of these
fronts, it would be nice to see the legisla-
ture provide some statutory backing in this
area. Although the Alabama legislature
has considered mediator testimonial
immunity bills a number of tmes in the
past, this statutory protection has not been
adopted, That legislation once again is
before the legislature, this time under the
label of Senate Bill 191, sponsored by
Senator Rodger Smitherman, along with
an identical house bill, House Bill 397,
sponsored by Representative Demetrius
Newton.' At the time this article was
being writien, Senate Bill 191 was on the
senate calendar for consideration and
House Bill 397 was pending in the House
Judiciary Committee, While this legisla-
tion will not resolve all of the issues raised
by the Florida cases discussed above, il
would be a nice start down the path of
assuring the confidentiality of the media-
tion process, This, surely, is a goal shared
by all members of the bar. |

Endnotes

1. These rules apply; (1) In mediations ordared by the
courts of this State as provided by statute or by tha
Mabama Aubes of Civil Procedure; (2) In any other
miediations by parties in 2 pending civil action in an
Alabama court, othar than the Alabama Sugreme
Court or Alabama Court of Civil Appeals, unless the
parties expressly provide otherwise; and, (3] In other
mediatiens if the parties agree that these Rulas
shall apply,” Ala, Crvil Cr. Med. Rule1 (b

2. For a comprehensive discussion of developments in
Florida madiation casa law over the past 20 years,
sge Fran L Tetunic, Flondas Mediztion Case Law: Two
Decades of Matwation, 26 Nova L Rev. 87 (2003}
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The haart of thes legeelstson stotes that “Except as
pthecwnse permitted by the Alabama Civil Count
Mediation Rules, 8 madiator shall not be compedied
ify any proceeding or judicial Torum, including pro-
ceedings betwean persons not partias to the media-
fion, to testity in regand 1o the modistion o negard-
ing statements made. actions takoen, o positions
statad by 8 party durmng the madiation, of to produca
of drauige the contants of documants recenved
viewd, or draftad during mediation or the fact that
such documents exist ™ 5B. 191, § 3 (2004 Reguls:
Seszion)
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Local Bar glward of. Achievement

The Alabama State Bar Local Bar Award of Achievement recognizes local bar associations for
their outstanding contributions to their communities. Awards will be presented during the
Alabama State Bar's Annual Meeting, July 21st— 24th in Sandestin.

Local bar associations compete for these awards based on their size-large, medium or small.

The following criteria will be used to judge the contestants for each category:
» The degree of participation by the individual bar in advancing programs to ben-

efit the community;

The quality and extent of the impact of the bar’s participation on the citizens in

that community; and

* The degree of enhancements to the bar's image in the community.

To be considered for this award, local bar associations must complete and submit an award
application by June 1st, 2004. For an application, contact Ed Patterson, ASB director of programs,
at (800) 354-6154 or (334) 269-1515, ext. 161, or PO. Box 671, Montgomery 36101.

MAY 2004




L BIRMINGHAM u MONTGOMERY n MOBILE L HUNTSVILLE u DOTHAN u

MEDIATION

comprehensive training programs
for new and experienced mediators
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~ Training Alabama mediators since 1995. MM

~ Customized in-house training available

for your law firm or organization.
www.AlabamaMediation.com
~ Meets the training requirements of the

Alabama Center for Dispute Resolution. (800) ADR-FIRM or (800) 237-3476
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BY RHONDA P CHAMBERS

hy would a party attempt 1o
settle a case that has already
been decided in the trial court

and 15 on appeal in the Alabama appel-
late courts? In the past, that question
either has not been mised because there
was no mechanism in the appellate rules

to do so or has been instinctively reject-
ed. Typically, partics have viewed the
idea of appellate settlement skeptically.
Everyone involved has different motiva-
tions that push him or her toward more
litigation in the appellate court,
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The courts of appeals in all federal
circuits have some form of appellale
mediation or settlement program. As of
2002, 30 states had dispute resolution
programs at the appellate level.' The
results of these programs demonstrate that
when lawyers and their clients seriously
examine whether appellate ligation real-
ly serves their interests, a significant num-
ber of the cases settle. Experience sug-
gests that if the parties are given the
opportunity and thoughtfully approach
appellate mediation, their intuitive
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resistances (o settlement on appeal can
be overcome.’

After months of work by the Supreme
Court Commiitee on Appellate
Mediation', the Alabama Supreme Coun
adopted rules and procedures for a new
program that gives the state appellate
courts the authority to refer any civil case
on appeal to mediation. Alabama official-
ly established its Appellate Mediation
Program effective January 4, 2004,

The Alabama
Appellate
ediation

Program
Prngram Establishment

The Committee reviewed state and
federal appellate mediation programs
from around the country to determine
what characteristics made some more
effective than others, The Commiftee
uliimately proposed a program similar (o
the mediation program used by the Fifth
District Court of Appeal in Flonda.
Although participation in the program is
mandatory, the mediation is non-binding.
Time is of the essence (o the program.
Early scheduling is intended 1o give the
parties the best opportunity to settle a
case before they incur the major expense
of having the clerk’s record and the
reporter’s transcript prepared and of fil-
ing brefs. The intent of the program is
not to greatly delay the course of the
appeal il mediation fails, but 1o help save
costs and expenses, il it is successful’

The program is coordinated by an exec-
utive director and operates in each court
under the direct supervision of an appel-
late mediation administrator” The admin-
istrator is an employee of each respective
court. The executive director of the appel-
late mediation office is Michele Walters.
The supreme court administrator is
Celeste Sabel. The court of civil appeals
administraior is Rebecen Oates.

Pre-Mediation
Procedures

After an appeal is filed and docketed,
the appellant and appellee are required 1o
file a mediation case-screening form and
a confidential statement regarding the
appropriatencss of the case for media-
tion. The confidential statement is not 1o
be served on opposing counsel.” The
appellate mediation administrator will
review the mediation case-screening
forms and the confidential statements
completed by the parties. Virtually all
civil matters, other than cases involving
criminal appeals or pro se litigants, are
eligible for mediation." Selection of cases
for mediation is based on the administra-
tor's determination that the case should
be referred to mediation after reviewing
the facts, the order appealed from, the
standard of review the appellate court
will apply and the parties’ statement
regarding the appropriateness of the case
for mediation.”

If it is determined by the administrator
that the case is appropriate for mediation,
an order of referral of mediation will be
sent which notifies the parties that the
case will be mediated and instructs them
to attempt 10 agree on a mediator. Parties
will have the opportunity to mutually
select a qualified mediator within 14
days.” With certain limited exceptions,
the parties can choose whom they want
as a mediator." If the parties are unable
o agree on a mediator, the program
administrator will appoint one from a
roster maintained by the appellate media-
tion office.” The appellate mediators on
the roster are attorneys on the Alabama
State Court Mediation Roster who have
successfully completed a specialized
appellate mediation training sponsored
by the appellate mediation office.

For cases that are eligible and referred
to mediation, all appellate filing timelines
will be suspended until the mediation is
concluded. Notice is sent to the trial court
clerk and court reporter to stay proceed-
ings on appeal.” I an appeal is not select-
ed for mediation, a notice will be sent to
the trial court clerk and court reporter 1o

begin preparation of the record and tran-
scripl. It is contemplated that the appellate
process will be staved. at the most, for 63
days after the issuance of the order of
referral 10 mediation.”

The Mediation Process

The mediator coordinates the time,
place and procedure for the mediation,
including the submission of any media-
tion statement.” The mediation session is
to be held at any location convenient 1o
the mediator and the parties.” A mediator
does not have the authority to impose o
settlement upon the parties. Mediator’s
fees and incidental expenses will be
shared equally between the parties,
unless otherwise determined by the final
mediation agreement.”

After a mediation has been completed,
the appropriate appellate court will dis-
pose of the case if the mediation was
successful, Disposition of the case might
involve dismissal of the appeal, remand
to the trial court for approval of a settle-
ment agreement which requires court
approval or entry of a stipulated order
called for by the mediated agreement,”

If the mediator declares an impasse,
the appeal will be reinstated on the
appellate docket and the stay of proceed-
ings lifted.” All appellate time reguire-
ments will then resume. The appellant is
then required to make salisfactory
arrangements with the trial coun clerk
and coun reporter for preparation of the
record on appeal within seven days of
when the case is reinstated on the appel-
late docket.

Confidentiality

Confidentiality is a key element of the
program. Although the appellate media-
tion office is located in the Judicial
Building in Montgomery, the administra-
tion and operation of the appellate medi-
ation program are completely sepurate
from the appellate court’s decision-mak-
ing process,

Appellate mediation rules prohibit
counsel for the parties or anyone else
from informing members of the court
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about discussions or actions al a media-
tion. These rules will be strictly enforced
to maintain the integrity of the program.
Not considered confidential is the fact
that the mediation took place and the
bare results of the mediation,

Why Mediate
A Decided
Case?

In the past, counsel has little opporiu-
nity to discuss setilement with one

another at the appellate level in Alabama.

The parties are focused on brief prepara-
tion and do not interact to the same
extent as they do at the trial court level,
Lawyers are conditioned 1o view the
appellate process as the last step in lit-
gation and not as another opportunity to
consider an amicable settlement

Expenence has shown, however, that
settlement discussions of a decided case
al the appellate level are ideally timed.
By the time a case has reached the

appellate level, a very significant event
in the life of a case has typically taken
place-a decision has been reached where
one party has won and another party has
lost in the trial court, But “winning"™
should be defined as achieving the best
results, all things considered.

There are a number of reasons why
appellate adversaries should be motivai-
ed to seitle even afier they have been
through the rigors and expense of trial.
First, without a crystal ball, it is impossi-
ble to predict the outcome of an appeal
with precision. While it is possible 1o
oblain a reversal of a lower court deci-
sion, an appellant faces a very difficult
challenge.Depending on the issue, appel-
late courts have limited review powers.
The available reversal siatistics cast a
long shadow over an appellant’s chances,
Only 14.84 percent of the cases that
were submitted on appeal 1o the court of
civil appeals last term were reversed. In
the Supreme Court of Alabama, the odds
for reversal were even lower, a mere 13
percent. Stated otherwise, appellees won
85.16 percent of the time in the court of
civil appeals™ and 87 percent of the time
in the Alabama Supreme Court.

An appellee may settle a case because
it perceives the tnal court opinion or
decision o be so favorable as to not want
1o take any risk that it will be overtumed
on appeal. A party may be involved
in some other different litiga-
tion at the same time as the
case on appeal, and it
may believe that
the other pro-
ceeding is
better suit-
ed to
resolu-
tion

of its concerns. Another motivation may
be to avoid precedent. Sometimes the
existence of an unfavorable precedent is
maore problematic for an appellant than
the result, and a joint motion to vacate
the lower court decision may satisfy all
parties.

The expense of further litigation at the
appellate level. and perhaps on remand
1o the trial court, may make it economi-
cal to resolve the conflict through media-
tion. If the appellate court reviews the
decided case, the result could be affir-
mance of a judgment, whereas in a set-
tlement it is possible to explore struc-
tured settlements based on ability to pay
and convenience. In contrast 1o the jude-
menl imposed by a coun, in mediation
the parties can devise a structured settle-
ment.

Finally, appellate Jitigation takes time.
Alter proceedings in the trial court, par-
ties are commonly impatient to get to the
end of the road. Unforunately, appellate
courts take time to process the ever-
increasing numbers of filings. In the
Alnbama Supreme Court for the most
recent term, the average time from the
filing of the notice of appeal 1o final dis-
position was 345 days.” In the court of
civil appeals, the average time was 244
days.” If you lost in the court of civil
appeals and sought certioran review in
the Alabama Supreme Court, it took an
average of another 112 days for the cer-
tiorari 1o be decided. Time is an impor-
tant motivator to setilement,

Typical Cases
at Would Be
Appropriate
For Appellate
Mediation

Negotiations involved in appellate
mediation conferences are not limited to

the narrow issues presented on appeal.

Instead, efforts should be made to
resolve the entire case and any related
itigation between the parties, thus elimi-
ating the risks and expenses associated
¥ith continued litigation between the

SShlirtics to an appeal. Some cases may be

rticularly appropriate for mediation.™
Tuke the scenario involving a personal




APPELLATE MEDIATION TRAINING

Sponsored by the Alabama Center for Dispute Resolution and the Appellate Mediation Office

The Alabama Supreme Court and the Alabama Court of Civil
Appeals began their confidential appellate mediation program
in January 2004. The courts supply an approved list of wained
appellate mediators 1o parties ordered 10 mediation.

Training Prerequisite: A mediator must be currently regisiered

on the Alabama State Coun Mediator Roster to take this tmin-

ing. Registration is imited. Appellate nmll:unrs must agree o
conduct up to two pro bono mediations per year

Date: October 5, 2004

Place: Alabama State Bar, Board Room
Time: 9 am. - 4 pm.

CLE: 6 hours

Cost: §225

Registration: Call the Alabama Center for Dispute Resolution
1] rcglsx.r.r and re-.:ﬂw funther information. Only a partial

- On the road again....
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Covering the state with free CLE
and information on the latest
programs and member benefits —
book now for your next bar
association meeting!

“It's the ASB ROADSHOW!

Contact: Susan Andres
Phone: 334-269-1515, ext. 132
E-mail: sandres@alabar.org
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injury case. In this case, the plaintiff was
awarded a $1 million jury verdict. Afier
years of expense and litigation, the plain-
tiff feels vindicated and compensated by
the monetary award. In contrast, the
defendant is shocked at the verdict and
its size. “We will appeal this legally
unsupporiable verdict and if necessary
take the appeal all the way to the United
States Supreme Court.”

The plaintiff faces the possibility of
losing the verdict on appeal. If the appel-
late court determines that the plaintiff”'s
claim fails as a matter of law, the plain-
1T will have no recovery. If the appellate
court determines that the defendant is
entitled to a new trial, the plaintiff must
return to the trial court for a new trial
where he faces uncertain results and
inevitably more expense. This also
assumies the plaintiff can collect his ver-
dict if the case is affirmed on appeal.

The defendant must face the reality that
the verdict will be affirmed. In that event,
the defendant will be responsible for the
face amount of the verdict as well as post-
Jjudgment interest at the rate of 12

percent.™ One year's worth of post-judg-
ment interest would equal $120,000. The
cost of a supersedeas bond for a $1 mil-
lion dollar judgment is approximately
$15.000. The premium is annual. A defen-
dant will have to pay additional legal fees
and costs 1o its attorney. Thus, by the time
the appeal is concluded, the $1 million
dollar verdict against an unsuccessful
defendant may involve economic conse-
quences of another $200,000 or more.
What about cases where summary
judgment was entered in the defendant’s
favor? These cases may be appropriate
for appellate mediation when the risk
and realities are examined, The plaintiff
faces the reality that years of litigation
may result in no recovery. This reality
may be particularly difficult to grasp
because the plaintiff has had no opportu-
nity to present his case to a judge or jury.
Instead, the plaintiff"s only testimony
was taken by defense counsel at a depo-
sition that was contentious, difficult and
focused on weak points in his case,
Unless the plaintiff is able 1o come to
grips with the grim reality potentially

ahead, he will be unable to focus on
what might be a reasonable solution
under the circumstances.

On the other hand, the defendant musi
consider the reality that the appellate
court may reverse the summary judg-
ment. In that event, the defendant will
have wasted vears of litigation and
expenses, will face a jury trial with its
additional expense and will risk losing at
trial. While the defendant may be confi-
deni that he will succeed on appeal, the
defendant must recognize that some nisk
of reversal is a reality in every case. Il
the defendant focuses on these practical
considerations, he may consider settling
the case by taking into account the costs
of appeal and the risks of reversal.

Another scenario of cases that may be
appropriate for appellate mediation are
appeals on orders regarding arbitration,
Appellate mediation of these orders will not
be limited to the narmow issue on appeal
regarding the scope of arbitration. Some
consideration must be given o resolving
the entire case. While a defendanmt may
believe that he can win a case outright at
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arbitration, that seldom happens because
arbitrators tend 1o “split the baby" A defen-
dant also gives up his nght o appeal the
arbitration award. When the risks are
weighed, these type cases are perfiect for
appelliste mediation,

Finally, worker's compensation cases
and domestic relations cases are particu- 3
larly appropriate when the human and
economic consequences of resolving the Saron G, Yates, Robert . Esdala. John H. Wilkerson.

cases are considered, Jr, Judy Keegan, and the author, Rhonda Chambers.
Even if cases do not settle at appellate 4 Ata R

mediation, the process should be benefi-
h St:} E»! _‘
ﬁr I

rogt am sho

< a “winEwin’ _
 for everyone.
qnvolved—

Decided Case What to Expect If You're Looking to
Satthe at the Appeliate Level,” Disp. Resol Mag. pp
16-17 [surmemer 19991 Mori Irnne, "Battar Late than
Never Settiorment a1 the Fedel Court of Appeals.”
1J. App Prac. & Process 341 (1999, Robert J.
Nuomz, “0n Appesl, Medation Becoming More
Appealing in Federal and State Courts,” Disp Resol
Mag 13 [Summes 1955

Th commitiee was chared by Justice Champ Lyons,
Jr. Membors of the commines included Justice R
Bemard Haswood, Justice Thomas A. Woodall, Judge

nity to “tell their story™ to a neu-
tral third party. The process
will provide an outlet for a
litigant who has been frus-
trated by not having had

his day in count. For
lawyers, a mediation ses-
sion will frequently

include n discussion

about the legal issues on
appeal and the questions
that might be important to
the appellate court. Thus,
the mediation session may
assist the lawyers in stream-
lining their appellate argu-
ment. The process should be
beneficial whether or not a setile-
ment is achieved.

& ()UITS
Conclusion

In the last ten years, appellate mediation
programs throughout the country have
proven that significant numbers of parties
will settle on appeal when mediation is
utilized. Lavwyers in civil cases in the
Alabama appellate couns will be confront-
ed with mandatory participation in such

App. P 55 provides the authosity for an appeilate
court 1o direct the parties 1o mediation. That rule
plso includos o provigion for the promulgation of
rules specifically applicable 1o appellate mediation
{On Mevembar 17, 2003, the supreme court adopted
the Alabama Appellate Mediation Rules, which gov-
aen the madiation procedure, Thase rules can be
locatad on the court Wb site at

wwivalacourt arg/Publications Aules/Index

mediations in the future. If lawyers and 5 Court Comment. Rule 1
partics thoughtfully approach the process, E Aule1al
many appellale proceedings will seule. 7 Rule 2ck2)
The program should be a “win-win”™ for 8 Cases involving termination of parental rights or
everyone mmlwd the lawyers, the pame:s omastic vislonce may not be elighle
and the courts.” g Rule 3}
10. Rule Ha)Z}
Endnotes 11, Puiln 4
1. Saridra Schults Newman, ~Appallats Medmation n 12 Rule Mlal1)
Pannsyvania. Looking Back at the History and Forward 13, 11 you reprasent the appelisnt, you are not required

b the Futurn,” 5 o, Aop Prac, & Frocess 409, 42 (2003),
2 Sea generally. Stephen O, Kinnard, “Mediating tha

{0 roguast & reporte's transcript undess and wntil the
stay Is liftad

14

15

19

il

xthe lawyers, the
patties and the

24,

25

If the madiation is not completed within 63 days of
the order of referral to mediation, medeation shali be
deemad to be ot an impasse, undess an extension
Psas been granted. Onky & mediator may request an
extengion and only i the mediator certifies that be or
sha i3 of the opinion that the additionad ime for
minchiation would be productve. Ruls Sej

Aawy mindiation statement should be semt diractly o
the mediator. N0 forms, notices, statements of othar
doouments that are filed with the appellate mediation
offica shall comtain information retating to the pasties’
positions reganding settloment or any substantive
matter that is the subect of madiation, Auke 2{a).
Fulm 4id)

Rl 411)

Rula 7

Rule Al

20 I you loga in the court of cvil appeals, your

cdds go down evan marm in seeking certioran. In

last year's term, the Alabama Supreme Court

gramtid cartiorar in less than a half a per-
cant of el Cies

21, Of the 2.278 cases filed with the
Supreme Count of Alshama in the 2000-
2003 torm, 913 involved direct appeals.
[ the deect appesls, 88 percent were
despased prior 10 submssion within
290 days. The average nismber of
drys batwaen the filing of notice of
appeal and disposition of pre-submit-
bl cases was 113 days Of the 313
dirnct appeats, 404 ware submitied to
the eourt for decision. Cases are only
subamittec 1o the cowrt for resolution on
migt direct appesis untl after the clerks
record ond reporters trnscrips are pre-
pared and briefing & completed. On aver-
agn. this process took appromatedy 114
doys. The average number of days between
submessuon and desposition was 204 days
72. The average number of days between fifing the
notice of appeal and submission was 153 days. The
average number of dayy between submission and
despotition was BS dayi
Joseph A Torregrossa, “Appeliate Mediation in the
Third Circuit=Program Dperations; Muts, Bolts and
Practice Tips,” A7 WL L Rev 1059, 1077 (2002)
Aln. Coce, 1575 § B-810,
Additional infarmation about the appellate mediation
program may ba found on the office’s Web site at
wiv i state.al Ls/mediation
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Efficacy of
Post-Divorce Mediation
And Evaluation Services

BY KAR

form of divorce mediation has emerged as the prevailing

model for reducing acimony and harm associaled with
divorce actions in domestic counts (Emery & Wyer, 1987,
Emery 1994), The current available statistics from the Alabama
Center for Dispute Resolution reveal that divoree practitioners
in the "Heart of Dixie™ lag far behind their counterparts in other
parts of the country in terms of utilization of mediation in the
domestic arena (Judy Keegan, director, Alabama Center for
Dispute Resolution, personal communication, March 20, 2001),
The majority of the research and clinical literature in this area
has focused on pre-divorce mediation. This paper focuses on
post-divorce mediation and related evaluation services, unigue
forms of intervention that are designed 1o promote the best
interests standard far beyond the original disposition and deter-
mination of custodial and access issues.

In divorce mediation spouses meel with a neutral mediator
to work out a settlement that is satisfuctory to both, with final
decisions being made by the spouses themselves (Emery &
Wyer, 1987). Divorce mediation stresses negotiation, facilitat-
ed by the mediator, and s intended 1o increase parental control
over the outcome of divorce proceedings. In mediation, the
content and materials of the process are confidential and can-
nol be subject to discovery or the subject of later testimony
{Rule 11, Alabama Civil Court Mediation Rules). In post-
divorce mediation, divorced parties work together confiden-
tially with a neutral to reach agreements (that typically revolve
around access conflicts) in order to avoid costly return trips to
the courtroom. Such return trips are of great financial cost, bui
ol even greater concern is the fact that they further erode posi-
tive communication patterns, goodwill and trust between par-

I n the past two decades, alternative dispute resolution in the

AIRKLANI

ties who need to be able to forge some sort of positive bond
for co-parenting.

In post-divorce evaluation services, divorced parties are court-
referred, often by terms of their own divorce decree, 10 a neutral
evaluator (much like a pre-divorce custody evaluator) who eval-
uates parental capacity and makes recommendations to the par-
ties, their attorneys and possibly the court concerning how the
parties are meeting and/or not meeting the best interests stan-
dird in their post-divorce parenting relationships. Obviously, the
content of these evaluative/post-divorce parenting planning ses-
sions is not barred from discovery. In fact, the possibility of
such “feedback™ to the court in the form of testimony is often a
silent “presence™ that gives the evaluator “teeth™ as an arm of
the domestic court.

Most court orders for post-divorce evaluation services name a
specific professional and further make legal parameters known,
such as whether the parties are subject to MeLendon standards ( Ex
parte McLendon) or the best interests standard, in terms of issues
surrounding questions of primary physical or legal custody. Often,
the focus of such services is mot 1o address changes in primary
custody. Rather, the focus is more often on modifying access, e.g..
changing from supervised 1o unsupervised visitation or increasing
an access schedule. The parties involved have knowledge that the
post-divorce evaluator will make regular reports back to the coun
and the case is placed on an administrative docket and is subject 1o
continued judicial monitoring. Post-divorce evaluations can pro-
vide clinical data to assist triers of fact in answering a variety of
post-divorce legal questions including parental fitness, moral guid-
ance ability, reasons for relocation, best interests issues, and the
ability of a given party 1o meet developmental needs of specific
children at a given point in time,
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To those who work regularly in domestic law, it will come as
no surprise to hear that the legal end is only the beginning of
co-parenting as reorganized by the process of divorce. Conflicts
in the posi-divorce period typically revolve around one or more
of several areas including unresolved marital conflict issues, lin-
gering anger and hurt about the divoree, conflicts with or over
new partners, or fruitless power struggles that revolve only
wround efforts 1o “win™ out over the ex-spouse. In Alabama’s
15th Judicial Circuit (Montgomery County), the domestic bench
is routinely anticipating post-divorce
conflictual disputes by
proactively includ-
ing provisions to uti-
lize a specified court-
appointed mediator 1o
resolve conflicts. In
addition, these same
judges are also routinely
otdering post-divorce
evaluation services for
couples on their docket 1o
help promoie formation of
positive parenting plans and
1o nid in preventing unneces-
siry returm Lrps to courl.

The court order specifies
whether the service required is
mediation with attached confiden-
tiality or post-divorce evaluation
services with required reporting
back to the court. The judge usually also specifies that parties
split the cost of the service through a retainer. The order also
specifies that the couple must attempl resolution through media-
tion prior to returning to the courtroom. If successful, the medi-
ator retreats until services are needed again in the future, The
content and process of mediation are confidential excepl in cer-
tuin sitvations where the mediator hears of imminent threats of
bodily harm to one of the parties or encounters evidence of
some form of child abuse. While some mediators, such as men-
tal health professionals, are mandatory repornters of child abuse
(lawyer mediators do no fall in this category), it is recommend-
ed as an effective practice to require all mediation participants
to sign a release or informed consent agreement that specifies
certain conditions, such as abuse, that would require a report o
the court.

Factors that influence success in post-divorce mediation or
post-divorce evaluation include the acquisition of new commu-
nication skills on the part of the parties and the possibility of
maturation on the part of children who eventually become much
more independent players or variables in the process. The abili-
iy of parents to learn and use new positive communication
skills, even if highly compartmentalized, is the one factor that
consistently emerges in clinical practice and research literature
us the sine qua non of successful post-divorce mediation and
related evaluation services. This approach seems to be very

MAY 2004
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much appreciated and valued by all parties, particularly judges,
because many frivolous or unnecessary retum tnps (o court are
prevenied,

The philosophical approaches and technigues described in
this paper are based on several basic assumptions that emanate
from the best interests standard. First, children need both their
parents to remain interested, involved and obligated to their
needs pre-divorce. at the time of divorce, and throughout the
period of post-divorce adjustment until the death of both par-
ents. Rare exceptions to this standard would include a history of
abuse from a given parent and the existence of certain psy-
chological disorders. if the disorder directly
resulis in child endangerment. In such
cases. procedures of super-

vised visitation or lermi-

nation of parental rights
are put into place,

A second assumption is
that while any particular
access schedule has
strengths and weaknesses, the
success of any particulir
arrangement is far more
dependent on the ability of the
parents o engage in positive
communication than on the per-
centage of time spent in each
home. Processing of divorce issues
and reduction of tension and hostili-
ty between the parents is a major
goal of this assumption. Often, one
pany is asked to set aside their feel-
ings as a hurt and injured spouse early in the adjustment process
and take on the mantle of positively promoting the role of par-
ent in the lives of the children. While this often feels like a psy-
chologically unhealthy task of compartmentalization of feelings,
the best interests standard is the prevailing standard in such
cases. Love for the children is the most powerful variable that
can be used to guide a righifully embittered spouse away from
wrongfully alienating children from the other parent.

Divorced families need (o heal along the lines of reorganiza-
tion rather than destruction and alienation, Effective pre- and
post-divorce mediation services can promote and provide specif-
ic guidance for families engaged in this process. The best inter-
esis standard exists independently of our work as a Platonic form
or legal archetype that can always be utilized as a “wrue North”
type objective standard to guide through individual issues.

Robert Strochak is a forensic psychologist who runs a court-
monitored custody concilintion/evaluation program in Bucks
County, Pennsylvania. Dr. Strochak has developed a comprehen-
sive conciliation program that includes pre- and post-divorce eval-
uation and mediation services. His goals are 1o provide divorcing
couples with an integrated experience of evaluation, education,
conciliation and counseling objectives in a structured procedure
that results either in resolution of the custody dispute or in &
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meaningful forensic report o the court (Strochak, 2001). In this
innovative model program, all divorcing couples with a custody
issue begin the process with a round table custody conference
where parties are either routed toward conciliatory settlement or
are referred For a full custody evaluation with results reporied to
the court. Settlement through mediation or conciliation is not pre-
cluded at any point on either track. Obviously, formal mediation
must again be carefully differentiated from custody evaluation or
post-divorce evaluation services along the lines of confidentiality.

Strochak (2001) has proposed a conceptual model of co-parenting
that includes four pillars of excellence. This model points out that
parents need to realize that, like it or not, they are in a very longi-
tudinal co-parenting relationship with their ex-spouse. There is no
real choice about the matter. What can be controlled is whether
they are functioning at the hostile, bitter end of the continuum or
at the amicable, conciliatory end of the scale. Being stuck in anger
and bitterness is often initially very understandable. Spouses cer-
tainly hurt each other in horrendous ways. However, remaining in
the posture of bitterness chronically violates the best interests
standard.

Strochak’s (2001) first pillar is that effective co-parents share
information with one another in a regular and timely way. E-mail
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has proven to be a rapid, efficient, rather emotionally removed
way of communicating that also has the advantage of providing
a permanent record for all parties. The second pillar is that
good co-parents never undermine the other parent’s image in
the child's mind. This step involves taking a proactive
approach in building the reputation and positive image of the
other parent.

Examples of problematic cases include the embitiered mom
who routinely refused to notify the child's dad of any school,
leisure or sports events. In addition, she refused to allow the
child to notify Dad of any religious or community activities that
might have facilitated greater contact. The child in this family
developed a bifurcated existence in which he frequently felt
conflicted and guilty about wanting to spend time with his dad
or wanting to share information “between these worlds.”
Another case violates the second pillar. In this case, Dad rou-
tinely blamed his daughter’s anxiety over tests and public
speaking on her mom, who was undergoing treatment for a
Generalized Anxiety Disorder with discrete episodes of panic.
This proved to be a typical theme in his interactions with his
daughter, blaming all her “shortcomings™ on bad genes from
Mom’s side of the family. Both cases required court referral for
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post-divorce evaluation services from the judge who had grant-
ed the divorces before any improvement occurred.

The third pillar revolves around rebuilding trust. The trust issue
is obviously often very difficult and must flow from reasoning
such as, “No matier what 1 think of you as a wife/husband, 1 know
you 100 love our child/children, and would lay down your life for
him/them if necessary.” Consequently, a bifurcaled, companmen-
talized type of trust can be rebuilt (e.g., “T don't trust you at all as
o spouse, but I have great trust in you as a parent”), Trust is further
regained in the fourth pillar which revolves around each parent
striving to be responsible and accountable in terms of compliance
with all agreements whether behavioral, social or financial.

Elizabeth Hickey and Elizabeth Dalton (1994) have developed
a comprehensive divorce recovery program that is very useful as
an adjunct to divorce medintion services. These experienced
mediators point out the vital importance of using positive lan-
guage in describing key elements such as “co-parenting,”
“shared parenting.” “time-sharing” and reframing basic
approach thoughts such as, “You still have a family even though
your parents live in two different houses™ (Hickey & Dalwon,
1994, p.66). These thoughts replace negative win-lose words
and phrases such as “single parent,” “visitation™ and “failed
marriage/broken home.”
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Other supportive, positive examples of reframing include: (1) A
divorce is intended to sepamite husband and wile, nol o parent and
child. (2) Each parent shares the responsibility for the child. even
after divorce. (3) I will pledge to consult with my ex-spouse about
decisions concemning our child in the same way that | would con-
sult with a business pariner. (4) | recognize that children are capa-
ble of giving and receiving love from many people. (5) I see itasa
blessing and healthy situation when others love my child. (6) I've
leamed that holding onto bitterness only hurts me and my child. 1
will continue to work on forgiveness. (T) [ realize that divorce cre-
ates financial difficulties and 1"l do my part to support/help our
child/children. (8) Even though I ache inside over my mamiage and
divorce, our child/children needs frequent and continuing contact
with both of us.” (Hinkley & Dalion, 1994, p. 40).

In post-divorce conflicts no one wants to change “first,” par-
ticularly after all the posturing and power balancing typical of
many divorce actions. Often, participants will say, I got a
divorce precisely so that 1 wouldn’t have to compromise or
work with him/her any more.” [t may be helpful (o use some
perspective adjustment and opine at this point. “You do not have
lo sleep with, share bills, socialize with, put up with in-laws any
more with this person, but you do have to co-parent.” Ofien the
focus on release from those areas/burdens noted allows the per-
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son to relish in the distance and at the same time
nccept the circumscribed role of co-parenting.
Strochak (2001) suggests that the relevant ques-

tions for co-parents to ask of themselves are:
“What can I do to further the other parent’s image
in the child’s mind? And, how can 1 share infor-
mation in a way that will draw them
together more?” (p.3). Obviously the
mediator must remain neutral and
objective throughout the tenure of the
relationship. Unlike pre-divorce media-
tion where the contact is a relatively
briel event, post-divorce mediation is
a process where relationships can last
as long as one 1o two decades. Being
wrilten into a decree of divorce as a
post-divorce mediator potentially
involves passing through multiple
developmental stages with a fami-

Iy

Attomeys and psychologists

(and other mental health profession-
nls) can obviously serve as both pre-
and post-divorce medintors. Strochak

In divorce mediation
spouses meet with
a neutral mediator
to work out a settlement
that is satisfactory
to both, with final
decisions being made by
the spouses themselves
(Emery & Wyer, 1987).
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(2001) makes the point that the child custody evaluator
can ethically choose to navigate an ongoing custody
evaluation into a seitled divorce. Atlorneys marcly per-
form true child custody evaluations which have become
more the exclusive purview of psychologists because
of the almost universal components of general
psychological testing. custody-specific
psychological testing and collateral
interviewing. Attorneys are much
more likely to serve in the role of
guardian ad litem, but could certuinly
serve as post-divorce mediators as
well.

High conflict divorces are consis-
tenily associnted with child behavior
problems (Kitzmann & Emery,

1994). As Kitzmann and Emery
(1994} state, "“The coopertive
emphasis of (pre-divorce) mediation
may promote an improved post-
divorce communication between he
parents and a better ability 1o put
marital probleims aside in order to
cooperate in parenting. Even if (pre-
divorce) mediation were associated
with no changes in the amount or
level of parent problems, it may be
associated with less child exposure 1o
problems and thus more positive child
outcomes” (p.151), Pre-divorce mecdi-
ation has been shown to dramatically
reduce court hearings, (o increase
party satisfaction with the outcome,
and 1o increase compliance with child
support (Emery, 1991, 1994),
Post-divorce conflicts often seem 1o
involve more psychological than legal
issues. These issues typically flow from
unresolved anger and poor communica-
tion patterns between ex-spouses in their
~ new roles as co-parents. Themes and
issues frequently encoumtered include:
unresolved anger from the mamiage, adjustment
issues surrounding new partners, atiempls (o
continue old patterns of controlling communica-
tion patterns from the marital relationship, and
legitimate differences of opinion about activi-
ties/rules concerning children, Issues surround-
ing relocation seem to arise frequently as well,
Early intervention through post-divorce media-
vent serious problems such as estrangement from
parent and more pathological problems such as
Parental Alienation Syndrome (Gardner, 1987).
Farental Alienation Syndrome is an increasingly rec-




ADVANCING ADR

Parental Alienation Syndrome is an increasingly recognized syn-
drome caused by conscious and unconsciousness behaviors on the
part of one parent designed to undermine, damage and destroy the
affection of a child toward a given parental figure. While this syn-
drome is not an official DSM 1V diagnosis, like Battered Woman
Syndrome, it is being increasingly recognized by courts as meeting
evidentiary standards, such as Frye and Daubert standards

{ Daubert v. Merrill Dow, Frye v [L5). From a clinical point of
view, it would be accurate to describe efforts (o cause alienation of
a child's affection toward a parent as being one of the most malev-
olent forces ever encountered in the field of child development.

In & number of jurisdictions, attorneys and psychologists are
being appointed as independent neutrals 1o assist families post-
divoree with day-to-day disputes, sometimes in a mediation for-
mal, sometimes in post-divorce evaluation and sometimes in an
arbitration-type role with court-extended authority to settle dis-
putes. These roles are described differently in different arcas:
Northern California (special masters): Arizona (family court advi-
sors), Boulder, Colorado (case managers or binding arbitrators);
and New Mexico (wise persons), Phillip Stahl (2000), a national-
Iy recognized custody evaluator, points out that regardless of the
name, the role involves helping quickly resolve differences,
unclogging the court docket from more difficult Families and inte-
grating knowledge about developmental needs into ongoing par-
enting plans. Stahl observes that special masters need 1o keep
families out of court and children out of the middle, and to make
objective, timely decisions that are firmly guided by the best
interests standard with the backing of the court.

In Morthern California, the parenting coordinator (Coates,
2001 role is spelled out in the divorce decree, including
whether the role will be mediation or posi-divorce evaluation
with arbitration/decision-making authority. The parenting coor-
dinator role can include assessment of the situation, educational
and therapeutic intervention, interfacing with any combinations
of the parties involved, as well as collateral contacts, and con-
flict management techniques leading to resolution of the dis-
pute. In addition, the original trial court also has the option of
appointing a special master, usually a psychologist or attorney,
to whom the parties stipulate, and who has the court-granted
authority to make certain specified decisions in the form of
court orders and recommendations regarding certain issues
related 1o custody and visitation. The California Family Code
(Section 1815) specifies certain minimum credentialing require-
ments for special masters,

Post-divorce mediation and evaluation services represent a rel-
atively recent development in family law and forensic psycholo-
gy. The evolution of post-divorce evaluation and mediation serv-
ices has truly risen [rom the “front lines" of practice, in direct
response to the needs of divorced families, family lawyers and
domestic court judges. The best interests standard has been the
guiding standard with appropriate input, where relevant, from
developmental and family psychology. The development of these
services has given domestic courts a useful and practical tool to
help bring about lasting positive outcomes for families undergo-
ing the adjustment and reorganization of divorce. |
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Alternative Disputa Resolition since 15994,
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Top 10 Reasons to Visit www.alabar.org .

Did you know that you can place both “position
offered” and “position wanted” notices on the
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he benefits of mediation are var-
T ied and well known. They include

a more rapid resolution of dis-
putes, allowing the litigants to remain in
control and contribute to their own reme-
dies, a consideration of future needs, an
informal atmosphere, and especially a
savings of what are often very burden-
some economic costs. What better arena
to be economically prudent and save, or
at least not spend, as much as possible
than in a bankrupicy case.

Today, mediation is not limited to tra-
ditional areas of practice such as person-
al injury, construction, employment and
domestic relations. Mediation is now
available in bankruptey cases, and best of
all, it is free. The United States
Bankruptcy Attorney for the Northern
District, Southern Division of Alabama
began offering limited informal media-
tion services in Birmingham on an ad
hoe basis in late 1998, In light of the
positive results and response to the infor-
mal procedure, a mediation division was
established as a formal practice section
within the U.S. Bankrupicy
Administrator program for the Northern
District of Alabama.

Active support of the mediation divi-
sion came from the chief judges of the
Eleventh Circuit Court of Appeals,
Federal Distriet Court for the
Northern District of Alabama and the

Bankrupicy Court for the Northern
District of Alabama and resulted in
autherity from the Judicial Conference
of the United States for the appointment
of a chief deputy bankruptcy adminis-
trator. A primary duty of the bankruptcy
administrator is (o conduct mediation
sessions and to organize, develop, coor-
dinate and implement the policies, proce-
dures and practices of the mediation divi-
sion.

The guidelines, policies and proce-
dures of the mediation division have now
been established and implemented for
over a year, The Bankruptcy Mediation
Division has mediated over 125 matters,
with approximately 90 percent of those
mediation sessions resulting in settle-
ment. The usefulness and willingness to
use mediation as a tool of resolution in
bankruptey cases is rapidly gaining
momentum.

Most matters in a bankruptcy case are
available for mediation. They include,
among other issues, such things as dis-
putes concerning claim amounts, viola-
tions of the automatic stay, preference
and fraudulent conveyance issues, and
dischargeability complaints under
Bankruptcy Code Section 523. The
mediation is typically held within 60
days of the time the mediation is either
ordered by the Court or requested by the
litigants. An upcoming issue of The

=
P
=

Alabama Lawyer will have a full discus-
sion concerning the guidelines, policies
and procedures of the Bankruptcy
Mediation Division and will include
details on what can be mediated in bank-
rupicy cases, how the litigants may be
ordered to or may voluntanly request the
free mediation, how and where the medi-
ation will be conducted, and what the lit-
igants can expect if they proceed to
mediation. Until then, if you have ques-
tions or are interested in a bankrupicy
mediation, contact the author, Tom
Corbett, chief deputy bankruptcy admin-
istrator, at 1800 Fifth Avenue, North,
Suite 132, Birmingham 35203, or by
phone at (205) 714-3838. ]

J. Thomas Corbett

J. Thomas Coebert is the chief
deputy banknapicy administralod
for the: Northsam District of
Alabama. He s a 1588 graduata
of the University of Alabama
Schood of Law and a 1985 gradu-
atiz af the Ureversity of Alsharmsa,
whers ha recened his degres in
corporata finance and imvestment management. From
1968 10 1990 he served as law clark to then Chial
Bankrupicy Judge George 5. Wiight. Corbett was formirly
a mamnagirg parnier in the firm of Bumham, Klinefelter,
Halsey, Jones & Cater PC, specualining i bankrupicy and
siness litagation. Ha is a registered mediatce with the
Siae ol Alabama.
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Peer
mediation

is a program
that trains
students to be
mediators for
their school.

196 MAY 2004

of being mediated by their peers or letting the school administration handle

their problems. Peer mediation enables teachers to concentrate on teaching
rather than discipline, and, at the same time, teaches students 1o resolve their conflicts
without fighting. It develops leadership skills and positive communication skills, builds
self-esicem, and often improves academics.

Participating schools report an average 30 percent decline in discipline problems after
peer mediation has been in use for one year or more. Some have also experienced a
decline in suspensions that was attributed to the effect of the peer mediation program.

The training involves selecting approximately 20 students who will be trained over a
two-day period. Students are selected based on their leadership ability, communication
skills, trustworthiness and the confidence of their peers. The group should be comprised of
a good cross-section of the student body, based on nationality, race and gender. The school
should have an on-site coordinator for the program who will meet periodically with the stu-
dent mediators o encourage them, address any problems that may arise and keep statistics
on the program. Once the mediators are trained they are ready 1o begin mediating disputes.
Anyone may refer students to mediation, however, mediation is optional for them.
Medintions may be done at the same time each day, such as a physical education period. or
when the need arises, Mediations take place in a private setting without an adult present.
Each disputant is allowed to tell his or her “side of the story™. Then the mediators para-
phrase what they have said and ask questions about their situation. “What do you want™” is
a typical gquestion. “Wants™ are easily identified, but mediators are trained 1o focus on
needs. As needs are discussed, solutions usually begin to come. When a solution is agreed
upon it is put in writing and both disputants sign it. This record of the mediation is kept by
the coordinator. Even when a conflict is not resolved in the mediation session, students are
still learning some positive conflict resolution methods as they take part.

Students and teachers recognize that adult intervention isn’t always necessary for
resolving student conflicts. Students will open up to their peers much more quickly than

W hen conflicts begin to develop between students. they are given the choice
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to an adult. They also feel that they are more understood by their
peers. Student mediators leam how to identify issues that need
resolving. By pamaphrasing or resiating what the disputants iell
them they identify how the disputants feel and make the state-
ments more positive by substituting offensive words with more

positive ones. This is beneficial in helping disputants vent their
anger is a safe way, and at the same time, enabling them to under-
stand the opponent’s point of view, Students who are mediated
benefit greatly as the process teaches them that fighting is not a
good way 1o resolve conflicts with their peers. Rather that being
disciplined by faculty they are given the option of working out
their problem with their peers in a private, confidential session.

The need to “save face” in front of your peers is no longer a
factor when a dispute occurs. Disputes such as rumors, name-
calling, putting down family members, picking on each other,
and boylriend-girlfriend problems are the typical types of dis-
putes mediated. More serious things, such as drugs, alcohol,
weapons al school and fighting, are not open for mediation.

Many times the effect of the use of peer mediation carries
over into family situations as mediators learn to use the skills
for conflicts between siblings. Schools that teach students
peaceful ways to resolve conflict are aiding in the reduction of
violence in the school, home and community.

The Alabama Supreme Court Commission on Dispute
Resolution has supporied peer mediation since 1994, Judy
Keegan, executive director of the Alabama Center for Dispute
Resolution, placed one of the first peer mediation programs in
Alabama at Chisholm Elementary School in Montgomery

IN ALABAMA:

1994-2004
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County. The Commission sponsored peer mediation programs
for six schools in North Alabama in 1997, through a 56,000
grant to the Community Mediation Foundation. They also
formed a Peer Mediation Committee 1o promote the use of
peer mediation in Alabama schools. Commission member Judge
Richard Lane of Lee County has been responsible for establishing
peer mediation programs in his county. Another member, Judge
Gerald Topazi, has been instrumental in obtaining funding for
programs in Jefferson County.

Peer mediation is teaching students peaceful conflict resolu-
tions through the use of mediation, It is the best, pro-active way
1o address the issue of violence in the schools, If we are to bring
about change in an ever-increasing violent society, we must do
it through our youth. They are open to learning new ways. And,
unlike many adults, they are trainable. Let's work logether 1o
gel peer mediation programs in all Alabama schools. To learn
more about peer mediation phone me at (256) 539-2118 or e-
mail me at aisbell@northalabama.bbb.org. |

Anne Ishell

Anng Isbed] i ihe enecytve deecior of e Betier Business Buneau,

Cormumity Medsation Fourdation, n memb of e Alsbema

Swprems Court Commagaion on Dispute Resolution. She conducts
2Ry  peer mediation training in Alabama schooly
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Ex Parte Communication
Prohibited Between Guardian
Ad Litem and Court

Question:

“I am serving as an appointed guardian ad litem in a
juvenile case. I have not attended any formal training
or other courses pertaining (o an attorney's responsibil-
ities as a guardian ad litem, however, 1 have read the
guardian ad litern manual prepared for the Children's
Justice Task Force. I have become aware from other
sources that certain jurisdictions consider it appropriate
for a guardian ad litem to communicate directly and ex
parte with the court.

*This is a request for a formal opinion on the follow-
ing question: Under the Alabama Rules of Professional
Conduct, may a guardian ad litem communicate ex
parte with the court™

L N

Answer:

An attorney who has been appointed guardian ad
litem is ethically prohibited from communicating ex
parte with the trial judge concerning any substantive
issue before the court.

Discussion:

The argument has been advanced that guardians ad
litem, rather than being advocates for their wards, are
more appropriately considered advisors to the coun,
and. therefore, should be permitted to have ex parte
communication with the judge. However, this is not the
case in Alabama.

The Court of Civil Appeals of the State of Alabama
has conclusively held that guardians ad litem are advo-
cates for their wards and the role of the guardian ad

MAY 2004

litem in the adjudicatory process is not different from
that of any other advocate.

“The guardian ad litem ... is an officer of
the court and is entitled to argue his
client’s case as any other atiomey involved
in the case.” 5.D. v. R.D., 628 So.2d 817,
818 (Ala. Civ.App. 1993)

Additionally, the statutory provision which governs the
appointment and payment of guardians ad litem in juve-
nile cases expressly states that it is the duty of the
guardian ad litem 1o act as advocate for the ward. Code of
Alabama, 1975, § 15-12-21(b) & (c), provides as follows:

(b)If it appears to the trial court in a delin-
quency case, need of supervision case, or
other judicial proceeding in which a juve-
nile is a party, that the juvenile is entitled
to counsel and that the juvenile is not able
financially or otherwise 1o obtain the assis-
tance of counsel or that appointed counsel
i5 otherwise required by law, the coun shall
appoint counsel to represent and assist the
Jjuvenile or act in the capacity of guardian
ad litem for the juvenile. It shall be the
dury of the appointed counsel. as an afficer
of the court and as a member of the bar, 1o
represent and assist the juvenile o the best
of his or her abiliry.

(c)If it appears to the trial court that the par-
ents, guardian or custodian of a juvenile
who is a party in a judicial proceeding, are
entitled to counsel and the parties are



unable to afford counsel, upon request, the cournt
shall appoint counsel to represent and assist the par-
ents, guardian or custodian. It shall be the dury of
the appointed counsel, as an officer af the court and
as a member of the bay, 1o represent and assist the
parties to the best of his or her ability. (emphasis
supplied)

It is, therefore, the opinion of the Disciplinary Commission
that attorneys who are appointed guardians ad litem are advo-
cates for their wards just as, and in the same manner as, retained
attormeys are advocates for their clients, Accordingly, guardians
ad litem are subject to the same prohibition against ex parie
communication with the court as are all other lawyers involved
in the adjudicatory process

The prohibition applicable 10 attorneys is codified in Rule 3.5
of the Rules of Professional Conduct which provides as follows:

*Rule 3.5 Impartiality and Decormum of the Tribunal

A lawyer shall not:

(1) Seek to influence a judge, juror, prospective juror or

other official by means prohibited by law;

(b)Communicate ex parie with such a person excepi as

permitied by law; .

A similar prohibition applicable to judges is found in the
Canons of Judicial Ethics. Canon 3(A).(4) of the Canons of
Judicial Ethics provides as follows:

“A judge should accord 10 every person who is
legally interested in a proceeding, or his lawyer, full

right to be heard according to law, and, except as
authorized by law, neither initiate nor consider ex
parte commumications concerning a pending or
impending proceeding,”

While Alabama appellate courts have never specifically
addressed the issue of ex parle communication with the court by
a guardian ad litem, other jurisdictions have expressly ruled on
this issue and have held such ex parte communication to be eth-
ically prohibited. See, e.g.. Moore v Moore, 809 P.2d 261 (Wyo.
1991); Veazey v Veazey, 560 P.2d 382 (Alaska 1977); Rilev v
Erie Lackawanna R. Company, 119 Misc. 2d 619, 463 N.Y.5.2d
986 (1983); De Los Santas v. Superior Court of Loy Angeles
County, 27 Cal. 3d 677, 613 P.2d 233 (1980),

The question of ex parte communication by a guardian ad
litem has also been addressed in a treatise on the role of the
guardian ad Litem.

“The guardians are usually afforded the same nghts
as the parties’ attorneys (e.g., of making opening
slatements and closing arguments). Guardians can-
not be called as witnesses. Guardians ad litem may
not have ex parte communications with the judge.”
Podell, The Role of the Guardian Ad Litem, 25 Trial
31, 34 (Aprl 1989)

For the reasons cited above, it is the opinion of the
Disciplinary Commission of the Alabama State Bar that an
attorney who serves as a guardian ad litem may not have ex
parte communications with the trial judge regarding any sub-
stantive issue before the court. [RO-2000-02] m
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Notice to Show Cause

= MNotice is hereby given to Rayford Lee Etherton, Jr., who practiced in Orange Beach, Alabama and whose
whr:mahwts'munknmvn, that pursuant to an order to show cause of the Disciplinary commission of the
Alabama State Bar, dated February 10, 2004, he has 60 days from the date of this publication to come into
compliance with the Mandatory Continuing Legal Education requirements for 2002. Non-compliance with
the MCLE requirements shall result in a suspension of his license. [CLE No. 04-01]

Suspensions
* On January 30, 2004, the Supreme Court of Alabama

MAY 2004

adopied the December 22, 2003 order revoking the
probation of Sylacanga attorney Michael Anthony
Givens, entered by the Disciplinary Board, Panel V,
effective December 22, 2003, On July 10, 2003,
Givens was summarily suspended from the practice
of law. On July 28, 2003, the Disciplinary Board
accepted Givens' conditional guilty plea 1o six viola-
tions of the Alabama Rules of Professional Conduct,
The Disciplinary Board imposed a one-year suspen-
sion. However, the Disciplinary Board suspended the
imposition of this discipline and held it in abeyance
pending a two-year probationary period, subject to
Givens” compliance with a list of probationary condi-
tions. On October 2, 2003, the Office of General
Couwnsel filed a motion to revoke Givens’ probation
based on his failure to comply with the terms of his
probation. On October 16, 2003, the Disciplinary
Board determined that an order revoking Givens'
suspension be withheld for a period of 30 days, dur-
ing which time Givens could bring himself into com-
pliance with the probation order. Givens failed to
bring himself into compliance with the probation
order. [ASB nos. 01-304(A), 02-129(A), 03-17(A),
03-80(A), 03-113(A) and 03-171(A)]

On February 13, 2004, the Supreme Court of Alabama
entered an order adopting the order of the Alabama
State Bar Disciplinary Board, Panel 1V, suspending
Matthew Travis Holzborn for five years. Holzbom
surrendered his license and accepted a suspension of
five years, for violations of the Alabama Rules of
Professional Conduct in the following complaints (his
suspension was effective February 23, 2004):

In ASB No. 03-108{A) and 03-139(A), Holzborn
was retained to represent Betty James to recover
damages involving two auto accidents on a contin-
gency fee basis, Holzborn would tell her that he was
working on the cases and did advance money to her.
Holzborn never took any action on her claims,
Holzborn reported his actions (o the bar and James
later filed a complaint with the bar.

In ASB No. 03-140{ A), Pauline McLemore
retained Holzbom to seek Social Security disability
benefits. Holzborn gave MclLemore money and pro-
vided a place for her to live. McLemore did not
believe that Holzborn ever filed anything on her
behalf.

In ASE No. 03-182(A), in an administrative pro-
ceeding before the Alabama Home Builders
Licensure Board, Holzbom represented to the
administrative law judge that his stepfather had died.
Later, the administrative law judge learned that
Holzborn's stepfather had not died when he read the
report of discipline in The Alabama Lawvyer.
Holzborn had used this same excuse in a previous
proceeding in another court.

In ASB No. 03-318(A). Janice Clemons hired
Holzbomn to represent her with an auto accident.
Holzbom took no action in her case and did not
respond to her request for information.

In ASB No. 03-287, Charlene Tarwater retained
Holzborn to represent her in a slip-and-fall injury.
There was no employment contract. Al some point,
Holzborn gave Tarwater $2,000 and indicated it was
settlement of her claim. Tarwater never signed a
release and Holzbom never provided any documenta-
tion regarding the settlement. [ASB nos. 03-108(A),
03-129(A), 03-140(A), 03-182(A), 03-287(A), and
03-318(A)]

Daphnpe attorney Michael Hilding McDuffie was
suspended from the practice of law in the State of
Alabama for a period of 91 days, effective January
25, 2004 by order of the Alabama Supreme Court.
The supreme court entered its order based upon the
decision of the Disciplinary Board of the Alabama
State Bar. The Disciplinary Board accepted
MeDuffie’s conditional guilty plea and ordered that
he be suspended from the practice of law in the Sue
of Alabama for a period of 91 days, to run concur-
rently in each case. However, the Disciplinary Board
ordered that the 91-day suspension be suspended and
held in abeyance pending a two-year probationary
period, with McDuffie to serve 30 days of the 91-day
suspension.



The grievances conlained the same or similar allegations
that McDuffie had failed to competently represent clients,
wilfully neglected clients’ cases, failed to reasonably com-
municated with clients regarding their cases, failed 1o keep
clients’ funds separate from his own funds, failed to refund
advance payment of fees, failed to respond (o requests for
information from a disciplinary authority, and engaged in
other conduct that adversely reflects on his fitness (o practice
law. As part of his plea, McDuffie was ordered to enter a
professional enhancement program. In addition, McDuffie
was ordered 1o make restitution in the amount of $2,500,
|ASB nos. 02-41(A) et al.]

Public Reprimands

= On December 5, 2003, former Montgomery attorney John
Oliver Cameron received a public repnmand without general
publication, for a violation of Rule 8.1(b), Alabama Rules of
Professional Conduct. In 1998, Cameron represenied John
Henry Ross at the trial level and on the appeal of his criminal
conviction. Thercalfter, Ross hired Mr. Blevins 1o handle a
post-appellate review of his criminal case. On August 6, 1999,
Blevins filed a bar complaint against Cameron alleging that he
had not competently represented Ross. The bar sent Cameron
a copy of Blevins' complaint on December 29, 2000 and
requested a writlen response. Cameron failed to respond to the
bar regarding this complaint. [ASB No. 00-311(A}]

* On February 13, 2004, Birmingham attorney Michael Benton
French received a public reprimand without general publica-
tion. French entered a plea 1o violation of the lollowing Rules
of Professional Conducr: Rule 1.1, dealing with competence;
Rule 1.8(c}, dealing with prohibited transactions with clients;
and Rule 1.15{b), dealing with the prompt notification of the
receipt of settlement proceeds. In or about March 1997,
Martha Vineyard hired French on a 40 percent contingency
fee agreement to represent her concerning an injury she
received in a Big Lots parking lot from a “runaway” shopping
cart. The case was settled for $12,000 in March 2000, but
French did not notify Vineyard of the settlement for some
time. Also, Vineyard's claim was subject to a Medicare lien of
almost $12,000. Blue Cross could not legally waive this lien,
Vineyard refused to execule the settlement documents under
the circumstances, The defendant then had the settlement
enforced by the circuit court. French counselled Vineyard 1o
donate her portion of the settlement to a charity in order to
prevent Blue Cross from receiving anything. Since she was
not going to receive funds from the settlement, she agreed to
do this. At that point, French sent §9,716.67 1o a church
organization with which he had a longsianding association.
[ASB No. 02-140(A)]

= William Pinkney Powers, Il of Columbiana received a pub-
lic reprimand without general publication on February 13,
2004 for violating rules 1.1, 1.3, 1.4(g) and 8.4(a) (c) and (g},
A.R.P.C. Powers agreed to represent the complainant for
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injuries received in an automobile accident in May 2000.
Powers did lintle or no work on the case, although the com-
plainant contacted him several times and received updates
regarding the status of the matter. Powers filed a civil action
in May 2001, but was unable 10 oblain service on the defen-
dant. The complainant paid Powers $10{ in October 2001 1o
hire a process server. Powers led the complainant to believe
that the complaint had been served. However, the return of
service was never filed with the court, On March 28, 2002,
the court ordered that the case would be dismissed unless
service was obtained within 28 days, Powers did not inform
the complainant of the court’s order, and the action was sub-
sequently dismissed on June 4, 2002, Powers did not notify
the complainant of the dismissal. When the complainam dis-
covered that the case had been dismissed, Powers assured the
complainant that he would do whatever it took to rectify the
situation, but he did nothing. [ASB No, 03-36(A)]

Mobile attorney Slade Gordon Watson received a public rep-
rimand with general publication on February 13, 2004 for
violating rules 1.3 and 1.4(a), A.R.P.C. Watson was retained
to represent a client in a matier concerning the suspension of
his Alabama driver’s license and paid a $500 retainer.
Approximately one year later. Watson still had done no work
in the manter. During that time, Watson did not communicate
with the client, nor did he respond 1o the client's reasonable
requests for information conceming the matter. Watson also
refused to refund the retainer after having been requested 1o
do so by the client. [ASB No, 03-18(A)]

* On December 5, 2003, Birmingham attorney Willie Leon

Williams, Jr. received a public reprimand with general publi-
cation for violating rules 1.3, 1.4{a) and 3.2 of the Alabama
Rules of Professional Conduct. In early 1998, Ms. Robbie
McDonald comacted Williams about handling her divorce. She
was quoied a total fee of 31,175, She made a partial payment
and Williams filed the divorce complaint. Subsequently, she
was unable to pay any additional fees and the divorce was vol-
untarily abandoned. The count dismissed the complaint on June
28, 1999. On February 2, 2001, McDonald paid Williams
$1.075 to initiate divorce proceedings again. A second divorce
complaint was filed on February 21, 2001. Williams ook no
further action for nine months. McDonald called on a regular
basis secking a status report but Williams did not communicate
with her about the case. Willinms did not notify McDonald that
the second complaint had been dismissed by the court on
August 28, 2001, Without McDonald's knowledge Willinms
filed a third complaim on September 20, 2001, Several of the
associated documents were rejected by the court. Williams did
not correct and re-file the documents. McDonald sent Williams
four letters between September 2001 and January 2002
expressing her frustration at his lack of communication with
her. In her last letter, she informed Williams that she would be
secking assistance from the bar if he did not address her con-
cemns. On January 17, 2002, McDonald filed a complum with
the bar. After receiving notice of the bar complaint, Williams
filed corrected documents and a divorce decree was ultimately
entered on March 11, 2002, [ASB No, 02-061] -]
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All Over
Our Land

Everywhere you live in Alabama, you can find a LandAmerica representative nearby.
We are where you need us, when you need us. As your source for real estate
transaction services, including title insurance, our representatives are knowledgeable,
professional and respond with foresight and innovation to your changing needs.
Whether your next transaction is complex or simple, call us to experience the
LandAmerica difference.

Lawyers Title Insurance Corporation
Transnation Title Insurance Company

n I_a n d A m e r i ca Commonwealth Land Title Insurance Company

LandAmerica Finandial Group, Inc. » 2200 Woodcrest Place, Suite 330, Birmingham, AL 35209
Phone: (800) 831-6807 « Fax: (205) 868-1011 « www.landam.com

Michael E. Riddle - Vice President, Area Manager/Counsel - mriddle@landam.com
Foster Goodwin - Agency Representative « fgoodwin@landam.com

Clark W. Cain - Senior Undenwriter « ccain@landam.com

Rebecca E. Crook « Agency Representative « rerook@landam.com
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Members: Two free listings of 50 words or less per bar member, per calendar year, EXCEPT for “position wanted™ or “position
offered” listings—S335 per insertion of 50 words or less, $.50 per additional word,

Nonmembers: $35 per insertion of 50 words or less, $.50 per additional word. Classified copy and payment must be received
according 1o the following publishing schedule: May 2004 issue—due March 5th; July 2004 issue—due May 5th. NO deadiine
extensions will be made.

Send classified copy and payment to Kimberly Barnhart, PO. Box 4156, Montgomery 36101-4156. Make check or money order
payable to The Alabama Lawyer Classifieds.

Services Thirty-eight years’ experience in all forensic documeant problems.

+ BILINGUAL ATTORNEY: | am avallable as bilingual counselor 1o
law firm involved in litigation with German companies. Contact M.
Dagmar W, Rick at (205) 379-3852. Web site: wwwvestaviakaw com

+ BUSINESS VALUATION: Business valuation/economic damage
analysis/Torensic accounting services for FLPs and other tax and
business purposes; economic damage analysis for wronghul
death, amployes discrimination, personal injury and commercial
damages, forensic accounting and expert testimony services for
fraud, divorce and other commercial casas; litigation support
services for a variety of cases involving unusual and complex
financial and accounting issues. Contact D. Michae! Castello,
CPA-ABV, Costelio Forensic Accounting, PC., 1100 Tallan
Building, Two Union Square, Chattanooga 37402; (423) 756-7100,
MikeCostello@Decosimo,.com.

= CONSULTING: Merz Consulting, Inc. offers forensic evaluations
including but not limited to child custody, parental fitness,
domestic violence and substance abuse. DNA patemity testing is
also available. Contact us at 1-888-295-2974 or e-mail
info@merzconsulting.com Web site: www.merzconsufinting com

* DOCUMENT EXAMINATIONS: Board-certified handwriting and
document examiner; over 20 years' axparience; testified in state and
fedaral courts. Retired senior document axaminer Alabama Dept. of
{uestioned Document Examiners (provisional). Contact Richard A
Roper, 7956 Vaughn Road #141, Montgomery 36116 Phone [334)
356-7856, Fax (334) 260-2552. E-mail: nehroper@aol com.

+ DOCUMENT EXAMINER: Examination of questioned docu-

ments. Cerified forensic handwriting and document examiner.
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Formerly, chiel questioned document analyst, USA Criminal
Investigation Laboratories. Diplomate (cartified)-ABFOE. Member;
ASODE; 1AL, SADFE: NACDL. Resume and fee schedule upon
request. Contact Hans Mayer Gidion, 218 Memrymont Drive,
Augusta, Georgia 30907. Phone (706] B60-4287

ENGINEERING/CONSTRUCTION EXPERTS: Soils and founda-
tions, structural, drainage, mechanical, roofing, electrical,
process chemical, EIFS (stucca), mold and mildow, HVAC for resi-
dential housing, industrial and chemical facilities, pipelines, com-
pressor stations, commarcial buildings, and port structures.
Blasting damage assessment. Provide expart construction claims
and dispute analysis. Provide computer animation of structural
behavior under loads. Experiencad testifying experts with licans-
s and credentials. PE licenses in AL, MS, LA, AL, SC. Contact Hal
K. Cain. Phone (251) 661-2605. E-mail: halkcain@ao!.com. Web
site: www hkeain com.

FILE MANAGEMENT FOR LEGAL PROFESSIONALS:
DiscOptions, Inc. offers the mast effective, elficient and simple
method of file management and storage available. Let
DiscOptions, Inc. convent your files to digital images, index them
according to your specific needs and defiver 10 you a computer
disk; where one mouse click takes you 1o 8 crystal clear image of
your fila, ready 10 review, print or even e-mail. Contact
DiscOptions, Inc. 2370 Hillcrest Road, Suite G #181, Mabile
36695, Phana (251) 656-4117. Email: Traceyd@discoptions com.
Webh site: wwwdiscoptions.com

HANDWRITING EXPERT/FORENSIC DOCUMENT EXAMINER:
ABFDE-certified, Formerly chief, Questionied Documents Division,
LLS. Army Criminal Investigation Laboratory, American Society of
Ouestioned Document Examiners. Amarican Academy of Forensic
Sciences. Civil and criminal cases accepted. Famel| Shiver,



Shiver & Netson Document Investigation
Laboratory, 1903 Lilac Ridge Drive, Woodstock,
Georgia 30189, Phone (770) 517-6008.

INSURANCE, EXPERT WITNESS: Forty years’
expenignce, including 25 years” nisk-management
insurance consulting. Pre-filing evaluation, depo-
sition, testimony. Policy coverage, captives.
encess, deductibles, sell insurance. agency and
direct exparignce, bidding, exposure, policy
review, workers' compensation audit, modifica-
tion review, Fee-only property loss assistance.
Contact Douglas £ Miller, Member S R M C,
{B0C) 482-56072 or (205 995-0002 Birmingham.
E-mail: admi@spesdfactory.nat

LEGAL RESEARCH: Research on all legal top-
ics. Licensed Alabama attomey since 1997 Yale
Law graduate. Call Bobbi Carr at (256] 506-6553
or send inquiry 10: §_Car@ave vale sdu.

MEDICAL EXPERT WITNESS: Two thousand
medical malpractice expert witnesses, all special-
tiess, fiat-rate referrals. Your satisfaction guaran-
teed. Or choase a powerful case analysis by veter-
an MO specialists, for a low fiat fee. Contact Med-
Mal EXPERTS, Inc. wwwmedmalEXPERTS.com.
Phome (8868) 521-3601

MORTGAGE EXPERT WITNESS: Twenty-six
years' experignce; state and MBA licnsed
Areas of expertise; loan qualifying, disclosure,
sacondary markating, underwriting, closing,
servicing, appraisal, propriety of HUD closing
statements, and fraud, References available.
Contact Phillip G. Cantrell, (334) 396-7700 or &-
mail phicam@@belisouth. net

SECURITY EXPERT: Acts of violence; premises
fiability; security negligence consulting expert.
Hape, murder, assault, robbery, kidnapping,
workpiace violence. Extensive expérience in
case analysis, reports, courtroom/deposition
testimony, Policy, supérvision, training, hiring,
firing-ratention-firing, security surveys, notice,
faresesability, data collaction & analysis,

geographical profiling, contract & proprietary
security guards/off-duty police. Former director
of Florida police academy, lllinois state violence
unit, Minngsota state P0.S.T., corporate secun-
ty. real estate, insurance, police and comec-
tions. Published suthor, peer awards, boand

appointments. Board-cartified professional crim-

inalogest, polica/secunty spacialist, police/secu-
rity trainer & supervisor. Contact John
Lombardi, Ph.D., MBA, {B00) 628-3496.
Montgomery or wwiw securifynagligence com,

= TITLE ABSTRACTING/ESCROW SERVICES:
Full varigty in north Alabama. Foreclosure title
services. CV and fea schedule available on
requesi. Contact Tim Shelton, attorney at law,
303 2nd Avenue, SE, Suite B, Decatur 35601
Phona (256) 355-2388

= TRAFFIC ACCIDENT RECONSTRUCTION: |
have reconstructed over 3,000 tratfic accidents
in 23 states on highways, streets and railroads,
imvolving trucks, vans, cars, molorcycles, pedes-
trians, and trains. Computer-generated draw-
ings are prepared to lustrate my opinions, Dver
30 years' experience in reconstructing acci-
dents. Board-certilied by ACTAR. Call John T.
Bates toll-free, (B00) 299-5950

For Sale or Lease

* FIVE PDINTS SOUTH LAW OFFICE: Offices
available a1 1117 22nd Street, South. All ancil-
lary services, such as receplionist, conference
room, telephone w/ voice mail, fax maching,
copier, networked hi-speed DSL internsat con-
nection, and free parking, included, Offices are
prowaded at one flat rate starting at $575. No
set-up charges. “Virtual™ offices avaitable. Call
Tom Plouff, esq. at (205) 939-0000

= DOWNTOWN BIRMINGHAM LAW OFFICE:
Second floor of historic Whilldin Building in
downtown Birmingham-two blocks from

David Dillard

Architect AIA PLLC

Expert Witness
Jackson, Mississippi
Call: (601) 209-5061

www.daviddillard.com
ddillard(@ jam.rr.com

Member Ald, CSf
NCARB Certified

Licenved in Alabama, Lowistane and Mississippi

Drainage and Foundation
EIFS (Synthetic Stucco)
Water Intrusion/ Vapor
Construction Defects
Material/Product Failures
Mold/Mildew/Leaks

Site Inspections

Repair Solutions

Detailed Reports

Photo and Video Support

AMERICAN
[LecAL (@ sEARCH]

WHERE LAWYERS LOOK FOR LAWYERS

Attorney
Search

* Permanent Placement

* Temporary Placement

* Firm Mergers &
Acquisitions

Birmingham

(205) 930-9811

Nationwide
(800) 930-9128

Richard G. Brock, Esq.
richard@amencanlegalsearch.com

Brannon Ford, Esq.
brannoni@americanlegalsearch.com

Birmingham Memphis
Nashville

New York

Tampa
Los Angeles

ik AL LABAMA

LAWYER




"Nationwide Legal Support™

Support
Search

* Paralegals
* Legal Secretaries
* Legal Assistants

www.ApexLegalSupport.com

APEX Legal Support, LLC
15 a sister company of

AMERICAN Legal Search, LLC

Birmingham
(205) 337-1001

Nationwide
(800) 930-9128

Jason Peevy, Esq.

jasonfaapexlegalsupport.com

Birmingham Memphis
Nashville Tampa

New York Los Angeles
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courthouse. Approsemataly 3,500 sq. feet. Under
market rent. For information, contact Syhia at
(20%) 322-3663 or e-mail svia@winingeriawcom

AUBURN LAW OFFICE: Attractive profession-
al building with adequate parking. Conference
room access, shared copeer, fax, high-speed
Intemet and cable available. Receptionist on
duty 10 accept packages, etc. $350 per manth
intludes utilities. Two other attomeys on same
fioor, Call [334] B21-20881

Positions Offered
« PARTNERSHIPS AVAILABLE: Fiablished

Tallahassea labor and employment kaw firm
expanding o Washington OC, Vieginia, Morth
Carolina, South Carolina, Georgia, and Alabama
Uimstpe opportunity for selected solos and small
boutigue firms located in or near capital cities
Partners and sharsholders must have a profitable
hook of compatible business and an established
office. Minimum parnership investment based
upon your firm's sine and expectations. Fax pro-
posals 1o Managing Pariner, (B50] 3858414 ®

TI'I.L‘ most ({]_‘EEEC'IJ]t pl‘(}l'}lEI]]E IL‘[lll_i.l'E tl'lE

1T }St illl It]mﬁve KEP()II&E. Whaen thee shackens of Btk problems

b, & i sppronch ke alf the differonee. Misteappi Villey Tite respondh. With indepith knowberdgr

tny serve vemil bocal neechs instandk, Serength o olfer national pesimanes sl reseroes immedlasely

l..i‘

Flemabwlity i ¢luinge with yeaur esiness readibe, Call i iolay ': HIF{E“HS“'PI VALLEY TITLE

#ysr INSURANCE COMPANY

[ =B00-H40%- ] GEE, www, myvi.oom
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Butch Williams Robin Taylor

CPA/ABY, CFE, CVA, CBA

The Fark Building, Suite 400
2140 Eleventh Avenue, South
Birmingham, AL 35205-2842

205.212.5300 = www.dixon-hughes.com

A
=17 4

DIXON HUGHE S

Certified Public Accountants and Advisors

Your clients didn't retain
"just any attorney’

to represent their [ega[
interests.

Don'’t retain
‘just any valuation firm’
to advise and assist you.

In court or out, business transactions or
estate planning, you should always be
armed with a reliable business valuation
for your client.

For swift response and strict adherence to
the profession's highest standards, rely on
Dixon Hughes' Business Valuation and
Litigation Services Team.

We are a nationally recognized
accounting, valuation and consulting firm
with the strongest credentialed
professionals in Alabama



Westlaw” Litigator can help
you in every aspect of your case
and at every stage of the process
It puts all your key litigation
resources in one place to save
you time

From a single source, you can
search brefs, criminal records,
access dockets and more, See the
new blue of Westlaw Litigator

for yourself. Help with every case,
every step, every day.

For more information,
call 1-800-762-5272

or go to
westlawlitigator.com

£ JW#J.; b

Westlaw: Litigator




