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PRESIDENT'S PAGE 

SIGNS OF A SUCCESSFUL YEAR 

D 
l hardly seems possible that another year in the 
long history or the Alabama State bar is drawing 
to an end. Traditionally, this is the time to recount 
some of the accomplishments of the year and the 

outgoing president's hopes for the future. Due to Alabama 
lawyer deadlines. I write this column in mid-May. But even at 
lhis point, thanks lo the help of so many, this has all U1e signs 
of a successful year for our bar and I believe we will bring to 
fruition other initiatives between now and the July annual 
meeting, which marks the end of my term. 

The Alabama State Bar committees, task forces and sections 
have again performed great service for 
this bar. our profession and the citizens of 
Alabama. I will not give an account of the 
committee and task force work as those 
reports have been set out in the May 
Alabama lawyer and other pages here. It 
is important lo reiterate, however, that 
almost all or our 42 committees and task 
forces met on one or more occasions 
indicating very active participation by 
hundreds of Alabama lawyers who dedi­
cated their valuable time to the work of 
the bar. 

chaired by Celia Collins, have been particularly active in encour­
aging unity of purpose to accomplish the goals of the ba1·. The 
Bench and Bar Conference in March sponsored by the bar and 
Judge Phelps' task force was very productive in our consensus­
building effort. Thal meeting, I believe, is a model of what we 
should do every year in bringing about w1ity in our unified bar. 

Bob Denniston's Task Poree on Judicial Selection did not take 
off the rest oi the year after the Third Citizens' Conference on 
Alabama Courts was convened pursuant to your bar commis­
sioners' December resolution. The task force has continued to 
meet and suppy additional research and recommendations on 

judicial selection measures to the board and 
the Citizens' Conference leadership and 
members. This information has been very 
useful to conference leaders Governor 
Brewer and Justice Adams and in Lhe delib­
erations of the conference in its two day­
long conferences held thus far. 

I thank all of lhe chairpersons and com­
mittee members for again demonstrating 
the volunteer service so typical in our bar. 
The volunteer spirit to serve among our 
members remains very high. 

t hesitate to single out specific commit­
tees; however, I think we shou ld take 

It is hoped that the Citizens' Conference 
will reach some concrete recommendal ions 
for improvement of the judicial selection 
system in Alabama on both the trial and ap­
pellate levels before our annual meeting. 
As I have mentioned in prior columns, there 
is very broad support among lawyers. judges 
and lay people for improvement in the judi­
cial selection process in Alabama. We must 
not let this opportunity for improvement 
pass us by. 

Broox G. Holmes I acknowledge and thank l{eith Norman 
and each member of the bar headquarters 
staff for their dedicated work this year. I 

know there was some concern when our good friend Reggie 
Hamner retired last year, but I can tell you that l{eith is 
already performing like a veteran executive secret"<lry. Keith's 
counsel and knowledge of the bar have been most valuable to 
me. 

note of a few. In August 1994, the Alter-
native Dispute Resolution committee, chaired by Bill Coleman, 
opened the Alabama Center for Dispute Resolution-an ADR 
management coordination, research and development office­
under Lhe supervision of the newly created Alabama Supreme 
Court Commission on Dispute Resolution. The committee has 
drafted a proposed code of eU1ics for mediators to be submit­
ted to the commission for approval. The committee is also 
focusing on the qualifications and training for court appoint­
ed mediators. The fine work of this committee was recognized 
nationwide when the National Conference of Bar Presidents 
selected the Alabama Center for Dispute Resolution as one of its 
"Best Bar Projects in 1994." 

The Task Force on Bench and Bar Relations. chaired by Judge 
Joe Phelps, and the Task rorce on Women in the Profession, 
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Last, but certainly not least, J U1ank President-Elect John 
Owens, Vice-President Rick Manley, the Executive Council 
and all of the bar commissioners for their friendship. hard work 
and supporL In my opinion there is not a stronger or more 
representative state bar governing body than our board. 

As you have probably read elsewhere by now, Ceneral Robert 
Norris is resigning nis position as general counsel to go into 
private practice in Birmingham. General Norris came to the 

Continued on page 202 
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Need More 
Estate Planning Clients? 

r;I If you want a steady stream of new, qualified clien1s 
coming in-so you can relax knowing you'll have 
consistent cash now every month ... 

riff Tf you want to work fewer hours-so you can spend more 
time with your friends & family ... 

riff If you want a systematized way to produce documents 
and stay on top of the law-so you can feel in control of 
your life and your business ... 

riff If you want to follow a proven, s1ep-by-step practice­
building system that's guaranteed lo increase your income 
and the quality of your life ... 

You' ll Want to Find Out More About Membership in the 
American Academy of Estate Planning Attorneys 

and the "Executive Training Program" 
Which is Starting Soon. 

Call toll-free 

1-800-846-1555 
Ask for the "free information package & audio tape" 

~ AMERICAN 
l i''lllil ACADEMY 
-----of---
Estate Planning Attorneys 

Call Now, Because Membership is Available Only on an Exclusive Basis 
The Academy limits the number of members In each geographic area. 

Call now to find out if membership is available in your area. 



NOTICE TO SHOW CAUSE 

• Notice is hereby given to Timothy Patrick 
McMahon of Foley, Alabama that pursuant to an 
order to show cause of the Disciplinary Commission 
of the Alabama State Bar, dated March 31. 1995, he 
has 60 (sixty) days fro.m the date of this publication. 
(July 18, 1995), to come into compliance with the 
Mandatory Continuing Legal Education require­
ments. Noncompliance shall result in a suspension 
of his license. 

(CLE No. 95-16] 

NOTICE TO SHOW CAUSE 
• Notice is hereby given to Timothy Patrick 

McMahon of Foley, Alabama that pursuant to an 
order to show cause of the Disciplinary Commission 
of the Alabama State Bar, dated May 9, 1995, he 
has 60 (sixty) days from the date of this publication, 
(July 18, 1995) to come Into compliance with the 
Client Security Fund Assessment. Noncompliance 
with this assessment shall result in a sus~ension 
wlth his license. [GSF No. 95· 1 OJ 

Preside nt's Page 
Conlinued from page 200 

Alabama State Bar after serving splendidly as Judge Advocate 
General of the Air Poree. We are indeed indebted to Bob Norris 
for the great job he has done in taking charge of and improving 
greatly the bar's Center for Professional Resp0nsibility and our 
disciplinary system. We will miss Bob and Martha and we wish 
them the very best in the future. 

Now in parting I say: This is a great bar. I said at the begin­
ning of my term that we can be better and that the only thing 
holding us back is U1e divisiveness and a lack of unity which 
has come about in recent years. I believe we have helped to im­
prove on our lack of unity. We have not cured it. 

It is my fervent hope that the Alabama State Bar will never be 
used by a11y members to foster positions supportive of special 
interests such as a particular viewpoint in the civil justice sys­
tem. It is good for all lawyers to seek to serve the bar but the 
guiding light of those who seek an office in U,is bar should always 
be to serve for the purp0ses for which it exists. If we serve this 
bar 1vith the resolve to rise above special interests and self inter­
ests to address the greater professional and public good • as I 
believe has been done for the last 117 years · we will continue 
to have an Alabama State Bar that truly serves all Alabama 
lawyers and the people of Alabama as it was created to do. 

In 1941. as he left the office of president of this bar. a great 
lawyer from Mobile, Sam M. Johnston, said of the office, .. It is an 
honor worthy of any lawyer's ambition ... J agree with Mr. John­
ston and I again thank each of you for giving me this opp0rtuni· 
ty to serve our profession. • 

·~~ ERIS TEC ,HNOLOGIES ANNOUNCES 

1 ~ CHILD SUPPORT SOFTWARE: CS*AL ver. 2.0 
, 

Choose improved MSDOS version or our New WINDOWS version! 
Print Pr eview • Up to 250 Saved Cases • Default County, Court & Remit To: choices 

Available Jul y 1 at the special introductory prices listed below· Price increase September l. 

r--- ------ ------- - -------- ----------------------- ---, 
1 I want to order CS* AL 2.0 · Child Support Software for Alabama. 

1 Name: Finn: 
Licensed to indi\'iduuJ attorney. Nrunt is required '~A-11-omc-·y-a-1 ~Ul-"~,.-w-ill~bc~ u-scd-ifrn-ru_n_c-o(r u~um~is-,-,0-1-su-pp~l-,ed~-

1 Address: ___________________________ ________ _ 

State: __ Zip: __ _ Ph: (_)_· __ 

Disk Size: 3'h 5 Y. Pay by: CK __ MO VISA MasterCard 

Card# : Expires: _/_ Sign: -------------- --

MS-DOS ver. $89.95 + $8.95 SIH• Windows ver. $119.00 + $8.95 S/H Total Encl: $ __ 

: ~t;1 ~Eri~ Technologies, Inc., 3928 Montclair Rd., Ste 134 Bim1i.ngham, AL 35213 
, or call (205) 906-8693 (orders) or 906-8672 (tech support) 
L------------•••••••••• •••••------- ----------------- ~ 
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EXECUTIVE DIRECTOR'S REPORT 

A GLANCE AT YOUR 
ALABAMA STATE BAR, PART II 
Fiscal Operations 
How Is the Alabama State Bar funded? 

rv 1991-1992 S1.601MM 
l'Y 1992-1993 Sl.965MM 
rY 1993-1994 S2.144MM 
The budget has grown signif=tly in the l)a$1 five years basi· D 

II programs and activities of the Alabama State Bar 
are funded by license fees, special membership 
dues or user fees, e.g. bar --- -------- ---, 

cally in response to new or enhanced pro­
grams, activities and services offered to 
Lhc membership and the public as 
approved by the board of bar commission­
ers. Much of the budget growth is attr ib­
uted prindpal)y to Increasing adminbtra­
ti\'t and regulatory services. 

examination. Although the 
bar's budget goes through the state bud· 
geling process and is included in the 
state's general fund. no state rewnues are 
included in the bar's budgeL 

Whi ch programs are manag ed 
on a break-ev en or partial fund• 
In g basis? 

A number of bar programs aTe expected 
to break ewn financially each year. These 
·break~en " programs are iunded b)• rtv· 
enues other than annual member fees: 

I. Admissions 
2. Pro Hae Vice 
3. Alabama Bar Reportu Keith 8 . No...,,.n 

As bar membership has increased and 
programs have expanded, we have added 
administrative staff to meet this increased 
demand. Regulatory services have increased 
because of the rising number of grievances 
filed and investigated, the rising number 
of UPL investigations and prosecutions, 
and the processing of more Client Securl• 
ty Fund claims. while insuring lawyer 
compliance with the Client Security Fund 
Rules. MCI£ Rules and Interest on law>'trs' 
Trust Account Rules. 

4. Specialization 

Whic h program s are fund ed pr imar ily by m e m ­
ber fees? 

Most bar programs or activities are funded by member fees. 
Typically, these are public service programs or the regulatory 
responsibilities of the bar. 

I. Communications Program 
2. Client Securily Fund Adminlsl1·ation 
3. Lawyer Referral Service 

4. Member Pe:riodicals 
5. Discipline 

6. MCLE 
7. Board of Commissioners 
8. Committees and Task Forces 

What is the history of th e bar's budget over 
the pa st fiv e years? 

l'Y 1989-1990 $J.364MM 
FY 1990-1991 Sl.476MM 
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The four principal areas of ongoing interest of bar commit­
tees and task forces are, with the number of commiltces or 
task forces in parenthesis, focus on the profession (20). bench 
and bu (3), public service (12) and bar management and gov. 
emance (3). 

What a re examples of the ba r's activi ty in 
these key a rea s? 

Publi c Service 

I. Committee on Client Security Fund. The staff provides 
administrative support to this committee which reviews, 
evaluates, determines and pays claims riled by members of 
the public for attorney malfeasance. Last year the fund 
p.1id $49,814.08 in claims. 

2. Committee on Access to Legal Services. This committee has 
O\'ersight of the bar's Volunteer Lawyer Program and works 
directly with the VLP director to recruit lawyers for the pro­
gram by increasing awareness of the public and the profes­
sion. More than 1,600 lawyers are now participating in 
this program. 
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3. Committee on Alternative Dispute Resolution. Formerly a 
task force and now a committee, this group has been instru­
mental in the supreme court's adoption of civil mediation 
rules, and the establishment of the Center for Dispute Res­
olution, as well as recommending the Supreme Court 
Commission on Dispute Resolution. 

4. Judicial Selection Task Force. The task force members have 
studied the issue of judici,d selection as well as the financ­
ing of judicial campaigns. The findings and recommenda­
tions of this task force have been furnished to the Third 
Citi~ens' Conference on Alabama State Courts. 

5. Other committees and task forces Involved in public service 
include Indigent Defense Committee, Prepaid Legal Services 
Committee, Law Day Committee. Citizenship Education 
Committee, Committee on Correctional Institutions and 
Procedures. and the Adult Literacy Committee. 

Ben ch a nd Bar 
Bench and Bar Committee. This committee has worked to 

encourage joint activities between the bench and bar includ­
ing joint programs al the mid-winter meeting of the circuit 
and district judges associations. and the recent ;'Unity Confer­
ence" involving representatives of different segments within 
the bar. 

Other committees and task forces include the Supreme Court 

~a rnell 

L E G A L 
Rese arch 

WE SAVE YOUR 
TIME ... 

Now legal research assistance 
is available when you need ii. 
wilhout the necessity of 
adding a rutt-rime associate or 
clerk. 

With access 10 the Sta le law Library ond Westlaw. we 
provide fast and efficient service. For deadline work. we 
can deliver information 10 you via common carrier. 
Federal Express. or FAX. 

Farnell Legal Research examines the issues 1horoughly 
through quality research. brief writing and analysis. 

Our rares are $35.00 per hour. wilh a three hour 
minimum. 

For Research Assistance contact: 
Sarah Kathryn Farnell 

112 Moore Building 
Montgomer y, AL 36104 

Call (205) 277•7937 

No fl1P(llSB(tilli is made lhal tre QWli)' <i tre ;,gal SOM>lS ID be pe,frm-ed 
is gr...:er 119'1 lhe Qlallyd legal sm<i:esp,,fo11'ed by<XJ>e,~ 
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Liaison Committee and the Judicial Conference for the State 
of Alabama. 

Focu s o n t he prof essi on 
1. Editorial Board of The Alabama /.,awyer. The board of edi­

tors is an advisory board and assists the editor in publish­
ing The Alabama law.I/er and other pub I ications assigned 
to it by the board of bar commissioners. 

2. Permanent Code Commission. The Commission works close­
ly with members of the general counsel's staff in monitor­
ing wheU1er the Rules of Professional Conduct meet the 
needs of the legal profession and the public, as well as 
serving as a clearing house for all proposed amendments or 
changes lo the rules. 

3. Committee on Lawyer Public Relations. This committee 
works directly with the bar's director of communications 
to provide public education and public information and 
publicize the services available lo the public from the bar. 

4. Task Force on Solo and Small Firm Practitioners. Working 
with bar staff, the charge of this task force is to determine 
any significant problems or issues that confront solo prac­
titioners and members of small firms and whal lhe bar can 
do lo assist these members in particular. For the purpose 
of this task force's mission. "small firm" includes five or 
fewer members. 

5. Other committees and task forces involved in this area 
include Insurance Programs Committee. Task Poree on 
Minority Participation and Opportunity, Ethics Education 
Committee, Women in the Profession Task Force, and Com­
mittee on Local Bar Activities and Services. 

Bar manag ement and govern a nc e 
Long Range Planning Task Force. With the adoption of a long 

range plan by the board of bar commissioners. this committee 
works with the staff and other bar -committees and task forces 
to accomplish the ten broad objectives of this plan. 

Futur e of the bar 
The long range plan was approved in September 1994 al the 

recommendation or the Long Range Planning Task Force ably 
chaired by Camille Cook of Tuscaloosa. The long range plan, 
the work product of that task force, is a blueprint for the future 
of the Alabama State Bar. The bar's mission statement as con­
tained in the long range plan states; 

"The Alabama State Bar is dedicated to promoting profes­
sional responsibility and competence of its members, improving 
the administration of justice, and increasing the public under­
standing of and respect for the law." 

To accomplish this mission, the plan sets forth ten general 
objectives that will serve as a road map into the next millenni­
um. A copy of the long range plan tan be obtained by contact· 
ing state bar headquarters. 

Conc lu sion 
This quick overview does not detail the full menu of bar pro­

grams and activities. but by highlighting those I believe to be 
of specific interest to most of you, I hope to have provided a 
more complete picture of the Alabama Stale Bar. • 
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ABOUT MEMBERS, AMONG FIRMS 

ABOUT MEMBERS 

David A. McDonald announces Lhe 
opening of his ofnce at 208 S. Warren 
Street, Mobile, Alabama 36602. The mail­
ing address is P.O. Box 832. Mobile 36601. 
Phone (334) 434-0045. 

Mark C. ~tonllel, former judge of lhe 
Alabama Court of Criminal Appeals, 
announces the opening of his office at 
6754 Taylor Circle, Montgomery, Alaba­
ma 36117. Phone (334) 277· 7525. 

Edward E. Blair announces the reloc:.a­
lion of his office to 200 W. Court Square. 
Suite 51. Huntsville, Alabama 35801. 
The mailing address is P.O. Box 2855, 
Huntsville 35804. Phone (205) 534-9995. 

Wayne K. Alexander, Jr .. formerly of 
the Morgan County District Attorney's 
office. announces lhe opening of his office 
at 302 Second Avenue, Soulheast. Suite 
C, Decatur, Alabama 35601. The mailing 
address is P.O. Box 1286, Decatur 35602. 
Phone (205) 355-9591. 

Paula I. Cobia. formerly of Bolt. Isom. 
Jackson & Bailey, announces the open­
ing of her office al Security Bank Build­
ing. 10 W. I Ith Street. Suite 20. 
Anniston. Alabama 3620 I. The mailing 
address is P.O. Box 1195, Anniston 
36202. Phone (2051 235-3903. 

Kenneth Wilson, former assistant 
state superintendent of education, an­
nounces Lhe opening of his office al 200 
Sand Mountnin Drive, NW, Albertville. 
Alabama 35950. Phone (205) 878-9720. 

Robert C. Gammons announces the 
relocation or his office to 108 South Side 
Square. Huntsville. Alabama 35801. Phone 
(205) 534-4557. 

AMONG FIRMS 

Ernest Cory. Leila Ji. Watson, Charles 
R. Crowder. O. Bruce Petway, and Annes­
lcy H. DeGarls announce U1e formation 
of Cory, Watson, Crowder & Petway. 
Orfices are localed at 300 21st Street, 
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North, Suite 900. Birmingham. Alabama 
35203. Phone 1205) 328-2200. 

Donna Wesson Smalley announces the 
association of Jason Ba.ird. 0/fices have 
been relocated lo 601 Greensboro Avenue, 
Tuscaloosa, Alabama 35403. The mailing 
address is P.O. 1488. Tuscaloosa 35403. 
Phone (205) 758-5576. 

Gary O. Hoo1X?r and R. Stephen Griff­
is announce the formation of Hooper & 
Criflis. Offices are localed at New South 
Federal Savings Building, 8th Floor, 215 
N. 21st Street. Birmingham. Alabama 
35203. Phone (205) 251-7788. 

James C. King and Can:e l\'ey, Jr. , 
formerly of Wilson & King, announce 
the formation of King & Ivey. Barry A. 
Ragsdale joined the firm as an associate 
in the Birmingham office, and Charles 
£, Harrison and Clatus Junkin, former 
circuit judge, have joined the F'ayette 
office. 

Richard A. Freese has joined the firm 

of Langston. Frazer & Sweet. The new 
name is Langsto n, Frazer, Sweet & 
Freese . Offices are localed at 1040 
Financial Center. 505 N. 20th Street, 
Birmingham, Alabama 35203. Phone 
(205) 458-3550. 

Rutland & Braswell announces that L. 
Cooper Rutland, Jr. has joined the firm 
as an associate. Offices are located at 208 
N. Prairie Street, Union Springs. Alaba­
ma. The mailing address is P.O. Box 551. 
Union Springs 36089. Phone (334) 738· 
4770. 

Weathington & Associates announces 
that Corey O. Moore has joined the firm. 
Offices are localed at 819 Parkway Drive, 
Southeast. Leeds, Alabama 35094. Phone 
t205) 699-6164. 

Watson, Fees & Jimmerson announces 
lhat Charle5 H. l'ullcn has become a part­
ner. Offices are located at AmSouth Cen­
ter, 200 Clinton Avenue, West. Suite 800. 
Huntsville, Alabama 35801. The mailing 

EXCELSLOR- L EGAL'S 

~y/akw~~ 
5249 

Ideal for Laser Printers 

Includes: 1,000 Letterhead s and Envelopes 
500 Business Cards, 500 Plaln Second Sheets 

Also includes dies a11d a proof. 
24 lb .. 25% Cotton, Laser Finish, White or Bamboo, 

Recycled Bond $249 
24 lb., 50% Cotton Law Bond, White. Bamboo 

and Laser White $259 
Crane 's and Gilbert paper al additional cost 

Engraving pla.nJs in Albany , NY and Orlando, FL 
Call/or samplrs and legal supply catalog, 

(800) 221-2972, ert. 503. 

~slor-Legal, Inc.·· 
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address is P.O. Box 46, Huntsville 35804. 
Phone (205) 536-7423. 

Donald, Randall, Donald, Tipton & 
Donaldson announces that Laurie K. 
Pratt has become an associate. Offices 
are located at AmSouth Bank Building, 
2330 University Boulevard, 9th Floor, 
Tuscaloosa, Alabama 35401. The mailing 
address is P.O. Box 2155, Tuscaloosa 
35403. Phone (205) 758-2585. 

Wallace, Jordan, Ratliff, Byers & 
Brandt announces the opening of their 
Montgomery office and that Algert S. 
Agricola, Jr. has joined as of counsel. 
Offices are located in Montgomery and 
Birmingham, Alabama. 

Bainbridge, Mims & Rogers announces 
that Alfred F. Smith, Jr., formerly with 
Maynard, Cooper & Gale, has become a 
partner. The firm's new name is Bain­
bridge, Mims, Rogers & Smith. Offices 
are located at 1'he Luckie Building, 600 
Luckie Drive at Highway 280. South, 
Suite 415, Birmingham, Alabama. The 
mail ing address is P.O. Box 530886, 
Birmingham 35253. Phone (205) 879-
1100. 

While, Dunn & Booker announces that 
Oscar W. Adams, Jr., associate justice 
(Retired), Supreme Court of Alabama, 
has joi ned the firm of counsel, and 
Robert W. O'Neill, formerly vice-presi­
dent and general counsel for South Cen­
t ra I Bell Telephone Company, and 
James L. Sanders, II have joined the 
firm. Offices are located at 1200 First 
Alabama Bank Building, Birmingham, 
Alabama 35203. Phone (205) 323-1888. 

Miller. Hamilton , Snider & Odom 
announces lhat A. Carson I. Nicolson and 
James Rebarchak have become members, 
and Joseph E. Yesutis, W. Ben Broad­
water and A. Lynne Wiggins have become 
associates. E. Barry Johnson has relo­
cated to the Montgomery office. Offices 
are located in Mobile and Montgomery. 
Alabama and Washington. D.C. 

Felq & Hyde announces the association 
of Ka\herine N. Barr. Offices are located 
at 2100 South Bridge Parkway, Suite 590, 
Birmingham, Alabama 35209. Phone 
(205) 802-7575. 

Burdine, Collier & Burdine announces 
the association of Roy Edgar Long, and 
the new firm name is Burdine, Collier. 
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Burdine & Long. Offices are located 102 
S. Court Street, Suite 412, Florence, 
Alabama 35630-5656. Phone (205) 767, 
5930. 

Joseph W. Strickland, Patrick F. 
Smith, Melissa K. Smith and James A. 
Haggerty, Jr. announce the formation of 
Strickland, Smith & Haggerty. Offices are 
located at 4 Office Park Circle, Suite 212. 
Birmingham, Alabama 35223. Phone 
(205) 870-4440. 

Balch & Bingham announces that 
Rebecca J. Brown, 8. Davis Butler and 
Paul 8. Seeley have joined the firm as 
associates. Offices are located in Birm, 
ingham and Huntsville, Alabama and 
Washington, D.C. 

James W. May and Kathryn D. Ferrell 
announce the formation of May & Ferrell. 
Offices are located at 307 S. McKenzie 
Street, Foley, Alabama 36535. The mail­
ing address is P.O. Box 549, Foley 36535. 
Phone (334) 943-2881 or (334) 943-2333. 

Burns , Cunningham & Mackey an­
nounces that Gary W. Fillingim has be­
come an associate. Offices are localed at 
50 Saint Emanuel Street , Mobile, 
Alabama. The mailing address is P. 0. 
Box 1583. Mobile 36633. Phone (334) 
432-0612. 

Sirole & Permutl announces that 
Charles A. Stewart, lll has joined as a 
shareholder and Dana Claire Gibson as 
an associate in the Montgomery office. 

Michael D. Rogers, Thomas H. Young 
and Stephen K. Wollstein , formerly 
partners with Boll, Isom, Jackson & Bai, 
ley, announce U1e formation of Rogers, 
Young & Wollstein. Offices are located 
at Williamson Commerce Center, 801 
Noble Street. Anniston, Alabama. Phone 
(205) 235-2240. 

Vickers, Riis, Murr;iy & Curran an­
nounces that C. Richard Wilkins has be­
come a member of the firm. Offices are 
located at first Alabama Bank Building, 
Mobile. Alabama. 

Armbrecht. Jackson, DeMouy, Crowe, 
Holmes & Reeves announces that James 
E. Robertson, Jr . and Scott C. Brown 
have become members. Offices are local· 
ed at 1300 AmSouth Center, Mobile, 
Alabama. Phone (334) 405-1300. 

Tingle, Watson & Bates announces 
that Mark T. Waggoner has become an 

associate. Offices are located at 900 Park 
Place Tower, 2001 Park Place, North, 
Birmingham . Alabama 35203-2759. 
Phone (205) 324-4400. 

Lanier, Ford, Shaver & Payne an­
nounces that George E. Knox, Jr . has 
become a member and Jamie Manasco 
Brabston, Louise C. Porter and P. Scott 
Arnston have become associates. Offices 
are located at 200 W. Court Square, 
Suite 5000, Huntsville, Alabama 35801. 
The mailing address is P.O. Box 2087. 
Huntsville 35804. Phone (205) 535-
JJOO. 

Bond, Boles, Thornton & Carlson an­
nounces that Mary frank Brown has 
joined the firm as an associate. Offices 
are located at the Colonial l~inancia l 
Center, One Commerce Street, Suite 101, 
Montgomery, Alabama 36104. Phone 
(334) 264-3363. 

The following attorneys announce the 
relocation of their offices to # 15 Office 
Park Circle, Suite 100. Birmingham, 
Alabama 35223: James M. Kendrick 
(205) 871-3ll6 ; D. William Rooks (205) 
802-7063; James S. Witcher (205) 871-
3056; Michael J. Romeo (205) 871-5859; 
and A. Dozier Williams (205) 871-5050. 

Olschner & Associates announces that 
J. Mark Ha.rt has become a shareholder, 
and the new firm name is Olschner & 
Hart. Offices are located at 17 Office Park 
Circle, Suite 100, Birmingham, Alabama .. 
1'he malling address is P.O. Box 531228, 
Birmingham 35253. Phone (205) 879, 
9905. 

Richard A. Thompson announces thal 
C. Brandon Halstead, Jr. has become an 
associate. Offices are located at 2903 7th 
Street, Tuscaloosa, Alabama 3540 l. Phone 
(205) 759-1512. 

Pierce, Carr. Alford, Ledyard & Latta 
announces that James H. McDonald, Jr. 
has joined the finn. Offices are located at 
1110 Monllimar Drive, Mobile, Alabama 
36609. The mailing address is P.O. Box 
16046, Mobile 36616. Phone (334) 344-5151. 

Steven C. Sasser and Robert D. 
Weathers, Jr. announce the formation 
of Sasser & Weathers. Offices are locat­
ed at801 Church Street, Suite 14, Decatur, 
Alabama 35601. The mailing address is 
P .0. Box 3043. Decatur 35602-3043. 
Phone (205) 351-1184. • 
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BUILDING ALABAMA'S 
COURTHOUSES 
MACON COUNTY COURTHOUSE 

By SAMUEl A. RUMORE, JR. 

The following co111ti1ues a history of 
Alabam11's co1ml11 courlhouses-lheir 
origillS and some of the people who con­
lribuled lo their growth. The Alabama 
la UIJler pluns lo nm one counly's slory 
in each is:/1111 of Iha magazine. If you 
hare any pholographs of early or pre­
sen/ courlhousc,s. please forward /hem 
lo: Samual A Rumore, Jr .• Miglionico & 
Rumore. 12.10 Brown Mar.~ Tower. 
Birmingham, Alabama 35203. 

MACON COUNTY 

rm aeon County was one o( ten 
new counties created by the 
Alabama Legislature on 
December 18, 1832. All of 

these counties came from former Indian 
lands - Choctaw. Cherokee, or Creek. 
Macon County formerly belonged Lo the 
Creeks who transferred the last of their 
lands east o( the Mississippi River to the 
United Stales by a treat)' in I 832. 

The county was named for Nathaniel 
Macon, a Hevolulionary War soldier and 
long-serving political leader. Macon was 
born in what is now Warren County, 
North Carolina, on December 17. 1758. 
He attended Princeton University in 
New Jersey In I 774 and joined the New 
Jerse)' militia an 1776. In I 777 he 
returned to North C..rolin.i to study law. 
but in 1780 he reioined the army \\·hen 
the British a111cked the southern 
colonies. 

Macon becamt an 1mPOrtant political 
leader in North Carolina. From 1781 lo 
1786, he served in lhe North Carolina 
Senate. In 1788 he joined Lhe anti-feder­
alist movement In opposing the adop· 
lion o( lhe United States Constitution. 
He was a (erv~nl believer in slates' rights: 
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the ability of local people to govern 
themselves. He (eared a strong central 
government. I lowever, afier lhe Consti­
tution was ado11ted. he supported the 
new government nnd was elected in 
1791 lo serve In lhe I louse o( Represen­
tatives. 

Macon served continuously in Congress, 
either in Lhe I louse or Senate. for the next 
37 years. He was Speaker of the House 
from 1800 to 1807 and chaired the 
House Foreign Relations Committee. He 
served m the United States Senate from 
1815 to 1828. Dunng his final t\\'O )'ears 
in the Senate . he was President Pro 
Tempore. He resigned from the Senate in 
1828 when he reached age 70. 

Macon was universally respected (or his 
honesty . Economy with lhe puhlic·s 
money was tl1e passion or his career. How­
ever. Macon opposed Federalist policies 
in Congress. I le 01iposed any conslilu-

lional mtel']lrelat ion that e1Cpanded fed­
eral power. I le opposed protective tariffs 
and the building o( a navy. He opposed 
taxation to /und lhe War of 1812. He 
opposed the Missouri Compro mise 
because he felt thnt to acknowledge the 
right or Congress to compromise on slav­
ery would acknowledge a right to inter­
fere with states' rights. In summary. 
Macon Is not remembered by historians 
as a constructive force in Congress. 

Macon continued to seM his state after 
retiring from Congress. first as trustee 
o( the University of North Carolina and 
then in 1835, as president o( the North 
Carolina Conslltutional Convention. He 
died al his home on June 29, 1837. 

Macon was popular among the settlers 
in the newly opened Indian lands in 
Alabama 1vho came from the Carolinas. 
Georgia, Tennessee, and Virginia. They 
respected his long service and his politi-
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cal leanings, including his defense of 
slave!)' and states' rights, and his posi­
tion that secession was the only remedy 
for usurpation of power by the federal 
government. The 1832 Alabama Legisla­
ture named one of the ten new counties 
in the state "Macon" in his honor. 

On January 12, 1833, the Alabama 
Legislature passed an acl establishing a 
three-member commission which would 
select a site ror the courthouse of Macon 
County. The commission was charged 
with locating the seat of justice al or 
near the center of the county if practi­
cable or, if not, at the most eligible point 
not exceeding six miles from the center 
of the county. The members of the 
commiss ion were General Thomas 
Woodward. lsaac Ray and John Thomp­
son. They chose a site on the headwa­
ters of Calebee Creek on an old Indian 
trail near the center of the area. The 
town was laid out In 1833 and named 
Tuskegee. 

As with many Indian names, there are 
several theories concerning the history 
and derivation of the name ''Tuskegee". 
One tradition is that the word comes 
from a Creek Indian word ''taskialgi" 
which means "warriors." Another theo­
ry is that U1e town was named for a tribe 
- U1e Tuskigis. A third possibility is that 
the town was named in honor of an Indi­
an town, Taskigi, which was located 
near Port Toulouse in the triangle formed 
by the Coosa and Tallapoosa rivers. A 
final suggestion is that the town was 
named for a Creek Indian chieftain­
Tuskegee. At any rate, Tuskegee became 
county seat of Macon County in 1833 
and has served continuously since as its 
only county seat. 

The first election of county commis­
sioners took place on the first Monday 
in March 1833. General Thomas Wood­
ward. a member of the original selec­
tion commit tee, was among the first 
commissioners elected. He built the first 
house in the town of Tuskegee. 

The first Chancery Court met in April 
1833. The initial courthouse was a log 
cabin-type structure 1vith a dirt floor. It 
was also used by the Methodist congre­
gation. 

In 1841 this old log structure was re­
placed by a two-story brick courthouse 
constructed in the center of the town 
square. This courthouse was designed 
by Joshua F. Mitchen and Benjamin H. 
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Cameron. It was identical to the Greek 
Revival courthouses built in Chambers 
County in 1837, Tallapoosa County in 
1839. and Randolph County in 1840. 

By the 1850s Macon County had grown 
and thrived due to the richness of its soil. 
Plantations prospered there. The total 
population approached 27,000. Fine 
homes were constructed, including the 
Varner-Alexander House, commonly 
known as Grey Columns, which today is 
one of the largest and most elaborate 

Gargoyle de/ail on lhil courth.ouSt! 

The 1853 Grl!.e.k Re.viua/ cou,thouse located i,t 
TU.(ltt!gL"f! 

ante-bellum homes still standing in the 
state. It was acquired by the National 
Park Service in 1975 to serve as a recep­
tion center and headquarters for the 
Tuskegee Institute National Historic 
Site. Its front gates were used in the 
movie ''Gone With The Wind." 

Also, by the 1850s. Tuskegee had 
become a center of educational oppor­
tunities and culture, especially for young 
women. There were 46 public schools in 
the county and several private schools 
and colleges. On February 2, 1854, the 

Tuskegee F'emale College was chartered 
by the State of Alabama. This school 
was later taken over by U1e Methodist 
Church and became known as the 
Alabama Conference F'emale College. In 
1909 the college moved lo Mont­
gomery. In 1935 its name was changed 
again, this lime to Huntingdon College. 
Thus, Huntingdon, which still thrives 
today as a private college, can trace its 
roots directly to the college chartered 
by the state in Tuskegee in 1854. 

By the mid-19U1 century the citizens 
of Macon County wanted a new court­
house that would reflect the wealth and 
prestige of the county. Montgomery 
architect Charles C. Ordeman designed 
a new building that was erected in the 
town square. The cornerstone was laid 
on June 24, 1853. His design was simi­
lar to the 1854 Montgomery County 
Courthouse for which he also se,ved as 
architect. 

The style for this third Macon County 
Courthouse was Creek Revival. It included 
a raised portico, reached by paired curv­
ing staircases. and four nuted columns. 
The cost ,~as $14,000. Besides being used 
in Macon County, U'lis basic design was 
imitated in other central Alabama court­
houses, including the Tallapoosa County 
Courthouse at Dadeville, lhe Lowndes 
County Courthouse at Hayneville, the 
Butler County Courthouse at Greenville, 
and the Lee County Courthouse at Opeli­
ka. These courthouses all expressed the 
view that the place of justice should be a 
"temple of democracy" and so they were 
constructed in the fashion of ancient 
Creek temples. 

Al the outbreak of the Civil \Var, 
Tuskegee was the center for trade and 
culture in a large county that included 
such towns as Auburn, Union Springs, 
Notasulga, and Loachapoka. After the 
Civil War, Macon County lost territory, 
population. wealth. and influence. 

The Reconstruction legislature or 
1866 created several new counties. 
Among these were Bullock and Lee. 
Much of the territ ory used to create 
these counties came from Macon Coun­
ty. In 1870 the population of Macon 
County had declined to less than 
18.000. and its area had been reduced to 
622 square miles. 

The 1880 census revealed a further 
decline in the population of Macon Coun­
ty. Yet, despite this problem, the elec-
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lion of 1880 set the stage for Tuskegee 
and Macon County to become known 
around the \\'Orld. 

In 1880. many residents of Macon 
County were trying to unseat the two 
county legislators. The electJon result 
could not be predicted. These legislators 
madt a political promise to Le"•is 
Adams, a black leader. that in return for 
the black vote that }"ear they \\'Ould sup­
port the establishment of a vocational 
school for black students. The two won 
re-election with the help o( black vot­
ers. and then kept their promise. On 
February 12, 1881, Governor Rufus Cobb 
signed the bill creating the Tuskegee 
Normal and Industrial Institute. The 
lnsllt ute opened its doors with 40 stu­
dents on Ju ly 4, 188l. Through the 
efforts of Booker T. Washin11ton, George 
Washington Carver and others, Tuskegee 
Institute helped to transform the South 
through education. The school is now 
Tuskegee Uni,-ersity. 

When Macon County decided to build 
a new courthouse in 1905. the style cho­
sen was Richardsonlan llomanesque. 
Homnnesque architecture ls a basic archi­
tectural style dating back almost L.000 
years. Its characteristics Include round­
ed arches, barrel ~oaulu and thick walls. 
The style is noted for Its strength and 
solidity. 

Between 1880 and 1910. a variation 
of the Romanesque style became quite 
fashionable for public buildings in the 
Uni led States. The style was pOJlU larized 
by I lenry Hobson Richardson of Boston. 
His version of Romanesque contained 
massiw pyramidal roofs, peaked towers, 
turrets. and low. rounded Syrian arches 
(or porches or other openings. This 
style Is called Richardsonian Roman­
esque. 

The 1905 Macon County Courthouse. 
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which continues lo se~-e lhe county, is 
quite impressi\oe for a rural county and 
is one of the best preserved tum-of-the­
century courthouses In Alabama. The 
main or southern side of the building 
contains a six-story central clock tower 
with nanking octagonal turrets. The 
roofs over the tower and turrets are 
steep-pitched pyramids. Rounded arch­
es predominate in the openings of the 
tower. The structure is brick with gran­
ite trim. A special feature of the clock 
tower is lhe decorat ive granite gar­
goyles localed at each corner. These 
gargoyles are an artistic combination of 
an eagle and a dragon. The Macon 
County Courthouse is the only court· 
house in Alabama with gargoyles. 

Since the courth ouse is irregularly 
shaped, the western side Is totally differ­
ent from the southern exposure. The 
western entrance has a one-story fiat­
roof portico with rounded arches for the 
three openings. The entrance is framed 
by twin four-story tO\\-ers. Directly abo\-e 
the entrance is a gabled dormer match­
ing the height of the twin towers. 

The courlho use is located directly 
northeast of the town squnre. The two 
previous courthouses were located in 
lhe center or the square. When the pres-

enl courthouse was completed, the 
Grt_ek Revival structure in the square 
was lorn down. The square now serves 
as a memorial park. 

The present Macon County Court­
house was designed by J. W. Golucke and 
Company of Atlanta who also designed 
the Chambers County Courthouse of 
1899 and the Calhoun County Court­
house of 1900. Remarkably the Macon 
County structure was completed in 1906 
at a cost of only $42,000. IL was named 
to lhe National Registe r of Misloric 
Places on Nowmber 17, 1978. 

Macon County has a unique distinction 
in Alabama history. In the 1950s. due to 
civil right$-era hysteria, the county was 
targeted not simply to be reduced as in 
1866, but to be abolished. Pears of a 
black majority taking control of county 
government motivated the legislature 
to propose a constitutional amendment 
that would alter the boundaries, reduce 
the area. or entirely abolish Macon 
County based on the proposal of a com­
mi ltee. The committee was composed 
of senators and representatives from 
Bullock. ~: lmore, Lee, Montgome ry, 
Macon. and Tallapoosa co1mties. This 
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Cumberland School of Law 
The Cumberland School of Law of Samford University is indebted to the many Alabama 
attorneys and judges who contributed their time and expertise to planning and speaking at 

Hon. William M. Acker, Jr. Birmingham Alan J. Dane Birmingham 
James P. Alexander Birmingham Richard Eldoo Davis Birmingham 
Bibb Allen Birmingham Edward A. Dean Mobile 
LaBella S. Alvis Birmingham Charles L. Denaburg Birmingham 
Orrin K. Ames, lU Mobile Susan D. Doughton Birmingham 
Ann Z. Arnold Birmingham Helen Kathryn Downs Birmingham 
Leslie R. Barineau Birmingham B. Boozer Downs, Jr. Birmingham 
James C. Barton, Sr. Birmingham J. Richard Duke Birmingham 
Steven A. Benefield Birmingham John C. Falkenberry Birmingham 
Lee R. Benton Birmingham Charles W. Gamble Tuscaloosa 
T. Brad Bishop Birmingham Hon. Ollie L. Garmon, ill Birmingham 
Duncan B. Blair Birmingham Beth H. Gerwin Birmingham 
Pamela C. Blalock Birmingham Sen. M. Douglas Ghee Anniston 
011 ie L. Blan, Jr. Birmingham Walter T. Gilmer, Jr. Mobile 
H. Hampton Boles Birmingham John D. Gleissner Birmingham 
R. Michael Booker Birmingham Hon. Paul W. Greene Huntsville 
Karon 0. Bowdre Birmingham James 0. Haley Birmingham 
William M. Bowen, Jr. Montgomery Francis H. Hare, Jr. Birmingham 
Michael A. Bownes Montgomery Samuel H. Heldman Birmingham 
Gov. Albert P. Brewer Birmingham Stephen D. Heninger Birmingham 
Richard J. Brockman Birmingham Henry T. Henzel Birmingham 
Stephen E. Brown Birmingham R. Benjamin Hogan, m Birmingham 
Richard E. Browning Mobile Jack B. Hood Mobile 
Hon. Jack Caddell Decatur Alex L. Holtsford, Jr. Montgomery 
Charles F. Carr Birmingham M. Ann Huckstep Birmingham 
Rhonda Pitts Chambers Birmingham James F. Hughey, Jr. Birmingham 
Thomas W. Ch.ristian Birmingham Edwin E. Humphreys Birmingham 
John S. Civils, Jr. Birmingham Patricia E. I vie Montgomery 
Charles Tyler Clark Birmingham Alex W. Jackson Montgomery 
William N. Clark Birmingham Hon. Douglas I. Johnstone Mobile 
James R. Clifton Andalusia Jasper J. Juliano Birmingham 
Patricia Clotfelter Birmingham Frances E. King Birmingham 
Fred L. Coffey, Jr. Huntsville M. Christian King Birmingham 
Charles D. Cole Birmingham Jeffrey C. Kirby Birmingham 
John J. Coleman, DI Birmingham John T. Kirk Montgomery 
William D. Coleman Montgomery John F. Kizer Birmingham 
Joseph A. Colquitt Tuscaloosa Harold 8. Kushner Birmingham 
Reggie Copeland, Jr. Mobile Frederick T. Kuykendall, fil Birmingham 
Deane K. Corliss Birmingham Nina M. Lafleur Birmingham 



Continuing Legal Education 
our education seminars during the 1994-95 academic year. We gratefully acknowledge the 
contnoutions of the following individuals to the success of our CLE programs. 

Forrest S. Latta Mobile John P. Scott, Jr. Birmingham 
Sydney Lavender Birmingham Elizabelh H. Shaw Birmingham 
L. Tennent Lee, Ill Huntsvi.lle Terry A. Sides Montgomery 
Roben W. Lee, Jr. Birmingham Griffin Sikes, Jr. Montgomery 
Hon. Hugh Maddox Monigomery Wilbur G. Silberman Birmingham 
Patrick Mahaney Montgomery Susan J. Silvernail Birmingham 
Hon. Margaret A. Mahoney Mobile Hon. Kennelh 0. Simon Birmingham 
David H. Marsh Birmingham D. J. Simonetti Birmingham 
Deborah A. Mattison Birmingham Winfield J. Sinclair Birmingham 
Rodney A. Max Birmingham Hon. James S. Sledge Anniston 
George F. Maynard Birmingham Deborah Alley Smilh Birmingham 
BruceJ. McKee Birmingham James Dale Smilh Mobile 
E. Ann McMahon Birmingham Gary G. Stanko Anniston 
William H. Mills Birmingham James H. Starnes Birmingham 
Hon. Tamara 0. Mitchell Birmingham Norman P. Stein Tuscaloosa 
P. Russel Myles Mobile William B. Stewart Birmingham 
Rebecca A. Narmore Muscle Shoals Charles D. Stewart Birmingham 
Carol Sue Nelson Birmingham Ted Stuckenschneider Birmingham 
Hon. Edwin L. Nelson Birmingham Hon. Charles A. Thigpen Montgomery 
Thomas A. Netlles, IV Tuscaloosa Marshall Timberlake Birmingham 
F. W. Neumann, Ill Birmingham Steven D. Tipler Birmingham 
Ralph R. Norman, Ill Montgomery W. Terry Travis Montgomery 
Lewis W. Page, Jr. Birmingham Michael E. Upchurch Mobile 
Virginia C. Patterson Birmingham Ray Vaughan Montgomery 
Gary C. Pears Birmingham Howard P. Wallhall Birmingham 
E. B. Peebles Ill Mobile Roben C. Walthall Birmingham 
Hon. Joseph D. Phelps Montgomery Keith Watldns Troy 
Abner R. Powell, Ill Andalusia Anne P. Wheeler Birmingham 
Phillip B. Price Huntsville J. Mark White Birmingham 
James D. Pruett Birmingham John P. Whittington Birmingham 
Wanda M. Rabren Andalusia Ann K. Wiggins Birmingham 
L. Drew Redden Birmingham Rohen L. Wiggins, Jr. Birmingham 
Dnvid P. Rogers Birmingham James C. Wilson, Jr. Birmingham 
Richard R. Rosenthal Birmingham R. Wayne Wolfe Huntsville 
Richard P. Rouco Birmingham William C. Wood Birmingham 
George W. Royer, Jr . Humsville Thomas Woodall Birmingham 
Frank M. Saller Birmingham Cathy S. Wright Birmingham 
S. Shay Samples Birmingham 
Ernestine S. Sapp Tuskegee 
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committee could recommend the trans­
fer of all Macon County territory in var­
ious portions to contiguous counties. 

On December 17, 1957, the citizens of 
Alabama, by a t,oo to one majority, 
approved this proposal, and it became 
Amendment No. 132 to the Alabama 
Constitution. The amendment provided 
that a report of the "abolition" commit­
tee had to be submitted to the legisla­
ture by the first Friday in October 1958. 

The committee met, but could arrive 
at no recommendation for the legisla­
ture. The representatives failed to reach 
any agreement on how to divide up the 
populat ion and territory of a county 
where blacks outnumbered whites seven 
to one. The "abolition" committee soon 
disbanded. 

This amendment remained a part of 
the Alabama Constitution until 1982. 
Theoretically, the committee. could have 
been revived to once again consider 
abolition of the county. On March 2 of 
that year, the voters of Alabama passed 
Amendment No. 406 which repealed the 
previous amendment. 

Tragedy struck the Macon County 
Courthouse on August 2, 1985, when a 
fire destroyed much of the interior. The 
county rented a build ing across the 
street and moved the courts and some 
offices into this courthouse annex. The 
struc tur e had a small, make-shift 
courtroom with folding chairs. Other 
county offices were scattered through­
out town. 

For approximately two years the coun­
ty leaders debated U1e fate of their court­
house. Some argued for a new building 
while others desired to retain the unique­
ly designed but damaged old courthouse. 
finding the funds for any project was a 
problem. Finally, in 1987, plans were 
initiated to remodel the old courthouse. 
Construction began in 1989. 

Because of limited resources, the 
Macon County Commission had to be 
creative in financing and implementing 
this project Major L. Holland of Tuskegee 
was architect, and Hardaway Construc­
tion Company of Nashville, Tennessee, 
was construction manager. However, to 
save money in construction, the county 
itself served as its own general contrac­
tor. The county divided the original bid 
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A uiew of the main or south facing entrance after renouation 

into 16 bid projects and purchased 
materials directly for each phase. The 
county used inmate labor from the Bul­
lock County Correctional fac ility al 
Union Springs to further bring down 
costs. With the use of various cost-sav­
ing measures, the project totalled $1.7 
million instead of the originally esti­
mated $2.5 million. 

The historic Macon County Court­
house was rededicated in a ceremony 
held on Sunday April 7, 1991, almost 
six years after the destructive fire. Rep­
resentatives from the Governor's office, 
the supreme court, the Alabama l..egis­
lature, the U.S. Congress and Senate, 
other state agencies. and the City of 
Tuskegee were present for the cere­
monies. 

One day the city of Tuskegee and the 
county of Macon hope to undertake a 
joint venture to build a city-county jus­
tice center complete with courtrooms 
and jail. Due to careful foresight in the 
renovation project, if a new building is 
ever constructed, the old court facilities 
al the courthouse can be easily and 
cost-effectively converted Into county 
offices. With an eye on the future but 
recogn izing its past. Macon County 
should be saluted for saving its historic 
courthouse building. • 

The author extends thanks to the 
Macon County Commission and its 
president, frank H. Lee. for providing 
information and photographs for use in 
preparing this article. 
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BOOK REVIEW bg Patrick C. Cooper 

Bus RIDE TO ]UST/CE 
By Fred D. Gray, Sr. 

Ill 
red D. Cray's autobiography, 
Bus Ride to Just ice, is a 
"must read" for students of 
the Civil Rights Movement 

and for those interested in the tactical 
maneuvering and legal underpinnings 
of st'\<eral of the most important consti­
tutional cases lo emerge from Alabama. 
It is nlso a wonderful, Illuminating story 
of how a talent ed community-based 
lawyer, dedicated to a CllUSC. used the law 
as a catalyst for effecting change in our 
soci,ty. 

Mr. Cray's story begins in Montgomery. 
Although he excelled academically at 
Alabama State CoUege {what is now Alaba­
ma Sta le University), Mr. Cray was 
forced to attend law school outside the 
stale because the Unive1$lty of Alabama 
would not admit blacks. For some blacks, 
that injustice might have caused them 
to never look back. For Mr. Cray. the 
experience of exclusion acted as a mag­
net: he pledged to return Lo his home­
town, law degree in hand, to "destroy 
everything segregated 1 could find." 

Providence smiled on Mr. Cray. One of 
his first clients was Rosa Parks. who was 
arrested for violating Montgomery's 
segregation laws by refusing to vacate 
her seat on a bus to a white man. Parks' 
criminal conviction triggered the mas­
sive 14-month boycott of Montgomery's 
segregMed buses by blacks. It also ush­
ered onto center stage a little-known 
26-year old Baptist minister named 
Marlin Luther King, Jr. who. as Mr. 
Cray points out. was the "default" can­
didate to lead the protest because selec­
tion of either of the two obvious choices 
for thnt position would have alienated 
the other's supporters. 

Much h.1s bttn written about lhe Mont­
gomery bus bo)'cott. but Mr. Cray's book 
provides a rare, first-hand description of 
the legal and political battles that issued 
from that groundbreaking ew.nt. Indeed, 
a central tl1esis of Mr. Cray's book is that 
several of the most significant conslitu-
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tional and civil rights cases decided by 
the Supreme Court have roots in Ms. 
Pnrks' courageous refusal to give up her 
seat-that "bus ride to justice." 

Mr. Cray's rapid rise as a civil rights 
laW}U, though, almost came as briskly 
to a hall in 1956. In the midst of the boy. 
colt, he ,,,as indicted by a Montgomery 
County Grand Jury for purportedly rep­
resenting a plaintiff without her consent 
in a federal desegregation lawsuit. (The 

Fred D. Gr• y, Sr. 

indictment was mad, notwithstanding 
the fact that Mr. Cray had obtained, prior 
to filing the suit. a written retainer agree­
ment from his client and n tape record· 
ing of her oral agreemenL) I !ere, Mr. Cray 
relates a poignant story about how Judge 
Frank Johnson, then two months new 
to the United States District Court for 
the Middle District of ,\labama, came dis­
creelly lo Mr. Cray's aid. 

At the conclusion of a meeting in Judge 
Johnson's chambers on another matter, 
the judge inquired about the status of the 
prosecution. Mr. Cray ruponded and. as 
he tumtd to leave, the )udgt suggested 
offhandedly: -you know whate-oer offense 
there ,..as, if any. was committed when 
lhe lawsuit was filed on the second noor 
of this courthouse, of which the United 
Swtcs government has exclusive juris-

diction." Those words proved prophetic 
because the Montgomery County District 
Allorney soon dropped the charge for lack 
of Jurisdiction. In his book. Mr. Cray also 
counters the notion that Judge Johnson 
was a liberal. activist jurist. pointing out 
that Judge Johnson ruled against him on 
several significant civil rights cases. But 
Judge Johnson 1<•as extraordinary among 
Southern judges of the time, Mr. Cray 
writes, because he had the "Intestinal 
fortitude" to interpret the Constitution 
as protecting the right.s of ill people. 

Mr. Cray's c:arttr, which includes a stint 
as a state legislator and work as a minister, 
has been long and full. The list of cases 
he has litigated reads like a road map of 
constitutional and civil rights landmarks. 
A few examples of those cases are; 
• Gomillion u. Lightfoot, in which the 

Umltd Slates Supreme Court dealt a 
body blow to racial gerrymandering 
and laid the groundwork for the prin· 
ciple of"one man, one vote" later enun­
ciated in Baker u. Carr; 

• lee u. Maron County Board of Educa­
tion. which resulted in a statewide 
injunction ordering the desegregation 
of all of I.he primary and elementary 
schools in Alabama: 

• Sullivan u. New York Times, a land­
mark United States Supreme Court 
libel rnse holding thal a public official 
may not recover damages for libel 
absent proof that tht statement was 
made with '"actual malice": 

• Vivian Molone 11. Uniuersity of Alaba­
ma and Franklin 11. Auburn, the cases 
that desegregated the University of 
Alabama and Auburn Universi ty, 
respectively; 

• St. John Dixon u. Alabama State Board 
of Education, in which I.he Eleventh 
Circuit for the United S!Alu Court of 
Appeals held, for lhe ftrsl time, that 
students have a constitutional right to 
an education at stale-supported insti­
tutions. and that the Due Process 
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Clause or the Fourteenth Amendment 
requires notice and ~n opportunity to 
be heard before a student may be 
expelled from a public institution; and 

• State of Alabama u. NMCP, in which 
the United States Supreme Court 
made dear that a civil rights organi­
zation has a legal right to usert and 
protect the rights or its members and 
lo refuse to disclose its members' 
names and addresses. 
In a recent interview, Mr. Cra1• db­

cussed his book. his legal career and 
Alabama: 

Q: Why is the Gomillion case one or 
)'Our favorites? 

A: Thal case was very challenging. 
/llareouer, I probably felt that one more 
keenly because I realim the problem 
Afrlt:an-Americans were having in 
obtaining the ballot in the City of 
Tuskegee. They hod been litlgotlt1g ill 
Tuskegee for the right to vote long 
before I became involued In the case. 
It goes afl the wag buck to the Boswell 
Amendmet1t which I tMnk 1110s passed 
back in the forties. Theg w1111t through 
a very difficult time i11 gelling the bal­
lot. Fina/lg, when m1111icipol elections 
were coming up, and we hod about 400 
blacks In the cltg, and we /mew we 
would at least plag a rote i1I who would 

be ek>ctt!d, t/1eg put euergbodg out of the 
city. It was uery ingenuous the wag they 
did-bg just changing the city limits 
and then soging ti,at it is a "politico/ 
issue" which the courts could not fbuch. 
It was challenging to come up with a 
theory that would work, a11d to find 
lawyers who would hat'f!: enough faith 
011d confidc11ce in what I was trying to 
do and who would be willing to help me 
with it •... 

Q: ll'hat do !JOU see as the present cho/­
l1!11fl!!S faci11g those who were inoolued in 
the Civil Rights Mo,:emerit? 

A: I really think this whole business 
of economic disparity is one of the areas 
that I hace real serious problems with. 
Somehow WC' 11et!d to do something to 
be sure that of/ people can share ill the 
ecot10111ic prosperity of this nation. And 
clearly there is disparity between blacks 
011d whites i11 this area. Just like we 
were able to come up wit!, some of the 
strategies for attacking overt racial 
discrimi11otio11, there should be some 
wag that goung legal minds, including 
gours, can go Into the Constitution 
and see if there isn't some way to come 
up with ideas 011d theories that can be 
atlv1111ced lo solve these problems. 

Q: What is your opinion of the prese11/ 
slate of race relations in Alabama given 
gour long perspective? 
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A: I tl,ink ,ue haue made II lot of 
progress in race relations. I'm Impressed 
with the s ubstantia l increase in the 
number of elected officials. I think 
Alabama now probablg has tJ,e largest 
number of black eleclt!d omclals of any 
slate in the Unio,1. ll'heu I slarted 
practicing we had maybe one or two 
from the one or tu,o black towns we had 
in the state al that lime. /tlost of these 
positioe changes can be traced back to 
Gomillion v. Ughtfool and related issues 
that arose as a result of that can . I'm 
also glad to see a substantial improioe­
ment in lem,s of African-Americ1111s 
employed in slate goi-ernment. IVhM I 
was in the state legislatun, i11 1970-74. 
there were absolutelg no blacks doirlg 
a11gthing other lha11 ja11iloriul work in 
state got'f!:mment. I w'1nl the other dug 
to the legisloture with /llr. McGregor 
in connection with casino bills and gou 
haue blacks i11 mea11illgful positions 
all over the slate ho11se. So I f/,ink we 
have made u lot of progress •••• 

Q: Did gou ever imagine when you 
returned lo Alabama in 1954 that uou 
would be as s11ccessf11l 1md inle.qroted 
into the Alabama Sta/a Bat as gou are 
today? 

A: Thal never entered ,mg mint/. The 
reason it didn '/ was that the press of 
everg day, the shet>r pressure of 111hat I 
had to. do, was so great that all I could 
do wos think about what I had lo do to 
suroiue. As gou can tell from the book, 
my career has taken so mong hoists 
and turns that I do11 '/ where it is going 
next, other than t /mow that I am try­
ing to bock awog from it. But I neuer 
rrolly thought about where it was ulti­
malelg going lo food to, and I never lost 
focus on mg desire and why I became 
a lawyer- and that was to destroy 
ece.rything segregated I c:011ld find. I 
tooA· it dog by day and u_.,orked with it. 
ft doesn't seem like it has been O<"er 
40 years. • 
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Karen Michelle Adams 
Randy Lee Allen 
Cindy Michele Anders 
Allison Black Anderson 
Thomas Craig Anderson 
Carol Jean Athey 
Sheila Jane Ayers 
Christopher Alan Bailey 
Russell Clyde Balch 
Bishop Derrick Blythe 
Carol Jean Lackey &one 
John Wayne Boone 
William Robert Boulware 
Gary Dean Bradshaw 
William Terry Bullard, Jr. 
Timothy Carst.Jrphen Burgess 
Yancey Neal Burnell 
Peter Austin Bush 
John Russell Campbell 
Velma Denese Carr 
Mark John Christensen 
Rosemari Lalise Claibon 
Kori Lynn Clement 
Cathy Dale Holliman Coggin 
Richard Michael Colbert 
Bryson Kyle Collins 
John Robert Colvin 
Charles Thomas Conway 
Julia Elizabeth Boaz Cooper 
Thomas Louis Coppedge 
Charles Gilbert Crawford, IV 
David Sims Crawford 
Lois Gwenctt Hillestad Dagian 
John Albert Daugherty 
John Judson Davis 
Charles Lafayette Day 
David La,V'rence Dean, Sr. 
Patricia Diak 
Sherry Ann Weldon Dobbins 
Ann Michele Falletta Durham 
Maria Karolina Dyb<zak 
Thomas Craig Earnest 
William Don Eddins 
Miller Bonner Engelhardt, Jr. 
Rebecca Nan Jell Farris 
Catherine Ann Filhiol 
Jason Theodore l'leishman 
Laura Lell F'orehand 
Carl Everett Freman 
RobertAnderson Caines 
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William Marshall Gardner 
Lynette Kay Gayle 
Murray Harlin Gibson. Jr. 
Donald Joe Gilbert 
Fletcher Delmas Green 
John Allen Greene 
Malvern Ulysses Griffin, m 
Angelina Gabrielle McGehee Crimes 
Caleb Brandon Halstead, Jr. 
Clifton Floyd Hastings 
Ansley Dare Head 
Deborah Susan Hensley 
James Roger Hepburn 
Michael Bray Houston 
Jimmy Douglas Jacobs 
Clifford Wayne Jarrett 
Michael Ray Jeffries 
Jennifer Lynn Jones 
Michelle Yvette Jones 
Helen FIO)'d-Jones Joyce 
Abdul Karim Steven Kallon 
Larry Wayne Keel 
Roderick Steven King 
Deborah Green Knight 
Roxanne Wilson I.avenue 
Anne•t.1arie \Vatkins La\,·son 
Richard Brooke Lawson, m 
Harry Owen Lee, Jr. 
Richard Dale l,ively 
George Gregory Locklier 
TI1omas Ralston Long, IV 

Rebecca Jennalhan Luck 
Georgia Ann Midle Ludlum 
Brantley Walker Lyons 
Maria Therese Vines Macksoud 
Edgar Findlay Maier 
Dan LaShaun Malone 
Frank Timothy Mccollum 
St.>nton Howell McDonald 
Sean l,dward McLaughlin 
Gloria Jean McPherson 
Bill Clayton Messick 
Dana Tara Middleton 
George William Miller 
Louis Martin Montgomery 
Eugene Terry Moore 
Pamela Ann Moore 
Dothan Elroy Morgan, Jr. 
Theodore Darryl Morgan 

-----
Monique Deborah Moyse 
Patrick Gerald Nelson 
Janis Knox Nettles 
Craig Andrew Parker 
Bernard Dobbie Nomberg 
Albert John Patterson 
Celeste Lynn Patton 
Andrew Christopher G. Pettus. Sr. 
Gregory Holly Piner 
Patrick David Pinkston 
Robertetta Jean Davis Priest 
Carranza Mothershed Pryor 
James Darrell Reedy 
Jodee Loaring Rowe 
Dennis Lowell Rushing 
Deirdre Young Russell 
Louis Cooper Rutland, Jr. 
Joseph Lenn Ryals 
Lynn Bruce Sanders 
Harvey Dean Smith Sanford 
Patricia Leigh Sansone 
Karen Crace Ashworth Saulsberry 
Lawrence Clifford Schill 
John Foster Scroggins 
Jerry Lee Seemann 
William Walton Sellers 
Rod Cameron Shirley 
David William Smith 
Christopher Rhett Smilbem,an 
Kalia Spears 
James Larry Stewart 
Mose Wadsworth Stuart. IV 
Lester Thomas Styron 
Barbara Muriel Miller Sullivan 
Hugh Tristram S,vindle 
Craig Lamar Thomas 
William Bartley Till 
Lisa Diane Burch Todd 
Robert Thomas Treese. Jr. 

' James Albert Trigg 
Barry Reed Tuggle 
Scott Watson Weatherly, Jr. 
Alexander Martin Weisskopf 
Mark Henzler Welton 
Jeffrey Alan White 
Ronald Jay Williams 
Alisa Kelli Wise 
Tracy Coy Wooden 
Rebecca Lynn Wright 
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F'rank T. Mi:Ccllum 0995) •nd J.,,... 
Ttr,yM<Collum.Jr. 11990lladmltttt 
....i brolh<r I 

l!cb<cc• Pimt, c 1995) and Owlll)ll Jtll. 
Jr. 119871 (•dm,lttt and brolherl 

PW!ck U. PmkS1on (19951 and Jolln E. 
£n•lrn 119n) l•dmlllee and lalh<t-on 
fow) 
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AJ!oon Bi.ck AnJ«rson 11995) w1 
Pitri<k J. And<non 11994) lldnu11tt 
>ndhusbandl 

S!iln Mcllon.ild (1995) •nd Robtrl 
Mtrholl (19921 l•dmllttt 1nd brother• 
in-law) 

Don l. Cllbm (1995) •nd Judg, Sh>ron 
C. Yates I 1982) l•dn11IL•• and si.terl 

Wllh•m Ttrry Bullard. Jr. (1995) >nd 
W Tmy RullAtd Cl9801 t>dmilltt :anJ 
iw..,1 

H<mord D. Nombtrg (1995) and J0tl 
M Nombtrg (19671 (admitltt •nd 
falh<rl 

P. lK!g!I San,ont (1994) and Pot>r 
Maury Mltcl,cll (19931(admlueo and 
cou,in) 
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1-hchd• Fallttto Durham 119951 ml 
Bart Durham 1196:ll l>dmilltund 
f>tber·lt>-lowl 

:,i.lwm U. Cnffin. Ill (1995) ond 
M•lwm U. Criffin, fl 11951) 
(>dmmtt ond f•lhrrl 

Roger 11,poum 11995). IJ. Tara ~liddl,. 
Ion ( 19951 ond nm R. Wodsworlh (l9S5J 
(lldmlu,<i n,n« . lldmitw<i n, • .,., >nd 
llutu1<I lo111'r•ln-low/ol<plalh" l 
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• 

Tho.,.. Rlbton 1""'11, I\' 11995) and 
ltlny l'hlrr Lona 119711) t..tnutttund 
bNllhcrl 

MumyH Cibson.Jr. ll!l'J51 and Dan.l 
C. C,bt.an 119931 (..tm,u,und sister· 
ln-lawl 

Jodtt 1.oat111c R-119951 ml Clwi<S 
W•rrtn ~~ 1111?:!l l..tm,tlff and 
f.,lhal 

John A. U.u!Ch<rly 11995) and Chtryl 
A. O.uilhcrty 1191121 
l•dmlll« •nd wll,J 

Ft!brua,:1/ 1995 Bar Exam Ptatt:1lir .1 o/ ~nkte,d 
• 

Number ~tllmg tor exam . . ...•.••.. . ........•. . .•••..•.... 282 
Numbfr certified lo Supreme C1>urt oi .~labama ......•••........ 136 
Certification rate .•...........•.........••••....•.......... -18 percent 

Certiflcalion percentages: 
t:ni~<rstt)' oi Alnbama School of Law . . . . . . . • • . • • . . . . . . • • • . . . . .60 percent 
Cumberland S,hool of La,~ ... . • . •............ . ........ .. .... 61 percent 
Bimtingham School of Law .... ••.•••.•••.•••• . ..••••.. .. ..•• 26 percent 
Jone.~ School ol Law ...... . . . . ... . • , ... , . , .•....•• , .•. .. .... 56 percent 
Mil~s College of UM . •..... .. ... ...... . ........ . ..... ... .. .. IO 11ercent 
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John Robtrt Colvin (1995) and 
Judge Cus Colvin, Jr. (19651 
(admiltcc and father) 

John J. Oavis (1995) and Henry 0. 
Binford (1982) (admillte nnd 
brothcr•in•law) 

Louis C. Rutland (1969) ond 
L. Cooper Rutlnnd. Jr. ( 1995) 
(father ond odmittee) 

____ t<,)95 

A1'JNUAL M~EE;;;.;;;11~~0 
July 19,22 , 1995 

Th e Wynfrey Hote l 
Binningh an1-

" .. . striving to keep our business a profession 
and our p,·ofession a calling in the st1irit of public service." 

THE ALABAMA LAWYER JULY 1995 / 219 



BAR BRIEFS 
• The Alabama Association of Legal 

Secn?taries held Its annual mttling May 
5-7, 1995 In Tuscaloosa. Alabama and 
the following new officers were installed: 
• Pruid cnt-Cinny Check. Cabaniss. 

Johnston 
• President-elect-Debbie Whilman, 

Montgomery County District Attor­
ney's Office 

• Isl Vice-president- Barbara Malone, 
Collins. Calloway & Smith 

• 2nd \Ike-president-Beverly Lynn. 
Balch & Bingham 

• Secretal)'--Nell Yarbrough, 
Schuessler. Sandlin & Thigpen 

• 

• Treasurer-Babs DeKeyser. Hon. 
Michael E. McMakcn 

• NaUonal Director-Susan Tumer. 
Burr & Forman and 

• Tammy Denson of Williams & 
Williams in Tuscaloosa was named 
1995 Member of the Year. 

• Two Alabama attorneys. Phillip E. 
Adams. Jr . of Opelika and Fred David 
Gray of Tuskegee, were recently elected 
FellOl•'S of the American Bar Foundation. 

The Fellows is an honorary organiza­
tion of attomcys. judges and law teachers 
whose professional. public and private 

Mississippi \.\llley n~e has the strength and stobllhy of over 50 years In the lhle 
business, c:onsecuuve A+ rating; from Standani & Poo,·, und ~ie estttnied posi· 
uon of bdng lhc number oiie tide lllSU!1!1' in both Mlsslss!pp1 ond Alabama. 

With oor suingih and ~nence. we combine lhc ~bihl}' lO solve )'O\lr 
tough tldc problems wilh a willuw,ess 10 \\ffi \\1th )'OU IO\l-ards Ital sohJlJons. 
Bcausr ai M~ \'all')· Tole. Fle.~ht) · ISll\ J\151 ~ oonctpt. u\ lhc way 

"" do busmcss. 
••• ¥ .. .. 

• MISSISSIPPI VALLEY TITLE 
• ... ,. *•INSURANCE COMPANY 

Tl1e Flexibi111y You Need. Tl1e Stability You Tnist. 
JIH1111bl9><d<rtc1 • ),dorm, M"""'PP 1920, • COl,9611.0Ul • a:o.6+7,1121 
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caretrs have demonstrated outstanding 
dedication to the welfart of their com­
munities and to the highest principles 
of the legal profession. 

Established in 1955, Fellows encourage 
and support the research program or the 
American 13ar Associnlion. 

Ado ms, or the flrm of Walker, HIii, 
Adams, Umbach, Meadows & Walton, 
graduated from Auburn University in 
1965 and the University or Alabama 
School of Law in l 96S. lie has served as 
president of the Lee County Bar Associa­
tion and lhe Alabama State Bar. A mem, 
brr of the ASA since 1969, he has served 
on the Howe of Delegates since 199L 
He was a municipal Judge for the City of 
Opelika from 19i6 to 1991. 

Cray, senior partner of the firm of 
Crny. Langford, Sapp, Davis & McGowan, 
received his undergraduate degree from 
;\labama Slate University and his law 
degree from Case Western Reserve Uni­
versity. He has served as president of 
the M~con County Bar Association. 

lie was n member of the Alabama 
House of Representatives from 1970 to 
1974, a suite bar commissioner for the 
Fifth Judicial Circuit in 1983, and present­
ly serves on the Alabama Advisory Com­
mittee to the Civil Rights Commission. 

• The American College oi Trust and 
Estate Counsel announces that Ralph 
H. Yeilding has been elected a F'eJlow of 
the College. Yeilding practices with the 
Birmingham firm of Bradley. Arant. 
Rose and While . 

• Mnhnla Ashley Dickerson, a partner 
with the Anchorage. 1\lask.1 firm or Dick­
erson & Gibbons, was chosen as one of 
six recipients of the F'i~h Annual Mar­
~ret Brent Women L.r.~ffi d Achievement 
Award. sponsored by the ABA Com­
mission on Women in the Profession. Ms. 
Dickel'50l1, a 1948 admittee to the Alaba· 
ma State Bar, was the featured speaker at 
the state bar's 1994 Grande Com'Ocation. 

The awards honor outstanding women 
lawyers who hove achieved professional 
excellence and who have contributed to 
the success of women throughout the 
profession. The ceremony will be held 
Augusl 6. 1995 at the Al3A Annual Meet· 
ing in Chicago. • 
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Your Alabama State Bar Staff 
By Pamela l. Mable 

Keith B. Norman, executive director 
K,ith ha$ been the executi\-t director of the bar since Septem­

ber I, 1994. With this new position, Keith wears three hats. As 
executive director. Keith's duties and respons,bililies include 
overseeing admissions and licensing and working with the gen­
eral counsel's oflice on such matters as coordinnling ongoing 
disciplinary issues affecting lhe bar. 

In addition to his resparuibililies as executive director, Keith 
is an elected officer of lhe board of bar commissioners. He serves 
as secretary 10 the board or bar commissioners. and his duties 
include overseeing everything relate{! to the board, such as pro­
vidil1JI notices to the commissioners. organizing the agenda for 
meetings, taking minutes of Lhe meetings, having those min­
utes transcribed and distributed. insuring that the board's Poli· 
des are implemented. handling the electoral functioM by making 
surt lhat members are properly elected; notifying the judicial 
circuits when a vacancy is coming up; and seeing that the var· 
ious commiltee appainlrnents are made. 

The third hat that Keith wears Is the "associallonal" hat In lhis 
c.ipacity Keith works with other state agencies and the Legisla­
ture in matters concerning the bar (which is a state agency) and 
maintains nscal policies that are consistent with the Finance 
Department's and Examiner or Public Accounts· palicies and 
procedures. 

Prior to becoming executiw director, Keith sel\-ed as the state 
bar'$ director of programs for six years. Keith worked with the 
law firm or Balch & Bingham in Montgomery before joining the 
stale bar staff. 

l(elth Is married to Teresa Norman, an attorney, who serves as 
the staff attorney for JLL~tice Ralph Cook or lhe Alabam.1 Supreme 
Court. They have four children. 

Margaret Boone , administrative assistant 
Milf83ret has been with the bar for 17 years. Her main respon­

sibilities include being secretary to the executive director; assist­
ing in the preparation of all annual meetings. commissioners· 
meellng.s and commissioners' elections; and maintaining records 
and personnel files. 

Margaret is familiar with many aspects of the bar bec.iuse she 
has worked as the receptionist. as the lawyer referral s«retaJ)' 
and as the bookkeeper. 

Margaret is a native or Prattville where she currently lives with 
her husband. They have three sons and five grandchildren. 

Edward M. Patterson, director of programs 
Ed Joined the state bar in October 1994 as the director of pro­

grams. I le has had a varied past Including clerking with Justice 
Hugh Maddox for l\\'O years. \\'Orking ,,ith the bar (or (our and a 
hal( years as lhe first assistant general counsel, and 14 years in 
pnvate practice including with the Montgomery law nrm or Hill, 
Mill, Carter. F'ranco, Cole & Black. and as a sole practitioner. 

Ed enjoys proactive management and the challenge or pro­
viding expanded services programs to the membership. Mis 
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goal is that some program will enhance the personal or pro­
fessional life of Alabama practitioners in a practical way. 

As director of programs, his responsibnities are multi-faceted 
and changing in view of U,e ever-changing legal and social envi­
mnmenL For example, Ed is responsible for directing the MCLE 
program. At present. this is u,e most lime-consuming aspect of 
!,;d's Job. In addition. he serves as lhe liaison and administrative 
supp()rt person between the state bar and the various commit­
tees and task forces of the bar. He is also lm'Ol\'l!d in ~ future 
or specialization as administrator of the legal specialization 
board, a 12-member board appointed by the board or bar com­
missioners, which bec.ime effective January 1994 lo approve the 
cerllfic.ition or attorneys wllhln such current speclalized areas 
such as bankruptcy law, and civil and criminal trial ad\l\lcacy. 

Ed is a native or Montgomery. He is married and has two 
daughters. one who is a sophomore at Aubum University and 
another who is a senior at Trinity Presbyterian School. 

Diane Weldon, administrative assistant 
for programs 

!)lane has been with the bar since 1978. when she came as a 
student worker as part of a business office education course dur· 
Ing high school. In 1982. she became a full-time staff member 
and has been with the CLE program since its Inception. Her 
job entails handling alt correspondence · relating to CLE. 
reviewing proposed CLE programs, keeping a running list of 
all programs and sponsors. maintaining all CI.E records and 
files. and working with the Disciplinary Commission certifying 
attorneys who fail to get their required annual CLE hours. 
Diane also is involved with ,,'Orking with the various commit· 
tees, task forces and sections of lhe bar. A new area with which 
she is assisting is the development of legal specialization in 
Alabama. 

Heidi Alves, programs sec retary 
I lcidi, a native of Manhattan, Kansas, has been wlth the bar as 

the programs secretary since May 1994. Heidi attended Kansas 
State University where she received her bachelor or science in 
mana~ment. Prior to that, she was stationed at Port Jackson, 
South Carolina. Heidl has a daughter who is one and a half years 
old. 

As programs secretary, Heidi"s duties include keeping track 
or lhe different sections or the bar and the members of those sec­
tions, handling the committee and task force mailings, entering 
approved CLE programs into the computer system. and main­
taining and updating the transcripts indicating CLE credits to 
be given to lawyers. 

Susan H. Andres , director of communications 
& public information 

Susan joined the bar In No\'ember 1994 In the newly created 
position or director or communications and public information. 
Susan's job focuses on both outreach and inreach programs. Out-
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reach programs involve establishing the state bar as the central 
resource for obtaining and distributing accurate information re­
garding the legal profession; establishing media contacts; and 
publicizing major bar activities, such as the Citizen's Confer­
ence to be held this year and other bar programs. such as the 
Alternate Dispute Resolution Center, IOLTA grants and the 
Volunteer Lawyers Program. 

A primary aspect of the inreach program is the ASB .. Roadshow 
'95.'' With other state bar staff members, Susan is traveling to 
local bar associations in the state, presenting an overview of the 
bar's long-range plans. This is also an opportunity to receive 
input from the local bars on concerns and areas to be addressed 
in the future. 

A major project for 1995. in conjunction with The Alabama 
Lawyer editorial board. is the publication of a newsletter. 

Before coming to the bar, Susan served as the executive direc­
tor of the Chattanooga Bar Association. In addition to her expe­
rience in Tennessee, Susan managed the Alabama Radio Network 
in Birmingham, and she and her husband owned and operated 
a radio station in Arkansas. They are the parents of a daughter 
and a son. 

Margaret L. Murphy, publications director 
Margaret has been with the state bar for ten and a half years 

as publications director. She serves as the managing editor of 
The Alabama Lawyer and theA/abama Bar Direc/ory, and works 
with those two committees to produce the bimonthly journal 
and annual directory. In addition to editing these two publica­
tions, Margaret is responsible for all the various bookkeeping, 
advertising and subscription duties related to the two bar pub-
1 ications. 

Margaret, a native of Montgomery, is married and has two 
sons. She attended Brenau College in Gainesville, Georgia and 
received her degree in communications from Auburn Univer­
sity at Montgomery. 

Linda F. Smith, communications assistant 
Linda works full-time for the Communications & Public Informa­

tion department as a communications assistanL Previously. she 
divided her responsibilities between the Volunteer Lawyers Pro­
gram and The Alabama lawyer. Before joining the state bar staff. 
she worked as an administrative secretary at Auburn University at 
Montgomery and Washington University in St. Louis, Missouri. 

Linda is a native of Savannah. Ceorgia. She has a certificate 
as a business stenographer/word processor programmer and has 
obtained her certificate as a legal secretary. She attended Arm­
strong State College in Savannah. 

Christie Tarantino Freeman, membership ser­
vices director 

Christie has been with the state bar for two years. She is the 
membership services director and her job responsibilities include 
issuing licenses, collecting fees, maintaining the member records. 
handling pro hac vice applications and collecting the applica­
ble fees for the client security fund. In addition. Christie also 
maintains all the current addresses and telephone numbers of 
the members of the bar. 

Christie, a native of Montgomery, worked at the VA Hospital 
in Montgomery. In 1991, she received her bachelor of science 

222 / JULY 1995 

degree in political science from Auburn University al Mont­
gomery and in 1993 she received her master's degree in public 
administration from AUM. You may have noticed Christie's 
new last name; she married last month. 

Kelly H. Carden , membership assistant 
Kelly has been with the bar since January 1994 and she assists 

with all matters relating to membership. This includes process­
ing the occupational and special licenses, administering pro hac 
vice applications and maintaining the membership files. 

Kelly is originally from Covington, Louisiana. She attended 
Louisiana State University. She and her husband currently reside 
in Montgomery with their son, and are expecting another child 
in November. 

Dorothy D. Johnson, director of admissions 
Dorothy has been with the state bar for three years. Dorothy's 

duties include screening bar applications, reviewing law student 
registration applications. coordinating the bar examination with 
the board of bar examiners, administering the bar examination, 
and scheduling/attending Character and Pitness Committee 
hearings for student and bar applicants. 

Dorothy and her husband, both natives of Montgomery, and 
their two children returned home when her husband retired 
from the Navy. Dorothy received an accounting degree from 
Alabama State University. 

Judy Keegan , director, Alabama Center for Dis • 
pute Resolution 

Judy Keegan became Lhe director of the Alabama Center for 
Dispute Resolution in the fall of 1994. She maintains educa· 
tional and resource materials and a roster of mediators for use 
throughout the state court system, and works lo coordinate all 
alternative dispute resolution programs in the State of Alaba· 
ma. The Center operates under the supervision of the Alabama 
Supreme Court Commission on Dispute Resolution and in 
conjunction with the Alabama Stale Bar Committee on Alter­
native Methods or Dispute Resolution. 

Judy's main duties include providing support to local bar 
association ADR committees; assisting with the presentation 
of ADR seminars; maintaining statistical data to evaluate the 
effectiveness of ADR programs; assisting state agencies in 
implementing ADR concepts in the administrative process: 
and promoting conflict resolution programs in the courts. 
schools and neighborhoods. 

Judy. a native of Florida, received her law degree from 
Catholic University in 1986. She is married and lives in Mont­
gomery. 

Tracy Daniel , Alabama Law Foundation , Inc. 
executive director 

Although not technically part or the state bar staff. Tracy is the 
executive director of the Alabama Law Poundation, Inc. The 
Alabama Law Foundation is housed at the bar's offices in Mont­
gomery. The foundation runs the IOLTA program and administers 
various scholarships, including the l<ids' Chance Scholarship 
endowed by the Workers' Compensation Section or the bar and 
the Cabaniss, Johnston, Gardner. Dumas & O'Neal Scholar­
ship ror second-year law students. 

Tracy has been with the foundation for over seven years. Before 
that. she worked as an assistant with the bar's admissions office. 
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Tr.Icy is a nati,,e of Hurtsboro, Alabama, but becamt a Mont­
gomery lranSplant after attending Huntingdon College where 
she received her degree in marketing. She also has a master's 
in business administration from Auburn University. 

Dawn Howa,d , ALF assistant 
Dawn Howard is one of ouT newest employees at the bar. 

having only been here since the end of April. She works for the 
Law Foundation as an assistant to Tracy Daniel and she also 
works ror the bar one day a week. Dawn is a native of Mont­
gomery and received her degree in marketing from Auburn 
University in August or 1991. She was a sales representative 
wit.h Alltel Mobile before joining the state bar staff. 

Elizabeth Shwarts, admissions assistant 
Some oi Elizabeth's duties include processing student npplka­

tions and assisting In the processing or bar eicamination applica­
tions, handling requests for copies of bar applications and admis­
sion Information packets, assisting in Im' admini.stntion ol the bar 
eicamination and monitoring special acx:ommodations mminees. 

Elizabeth served as a secretary for two ministers at First Bai>­
tist Church located on Perry Street in Montgomery. 1mzabcth 
is a native or Montgomery where she graduated from Lanier ~ligh 
School. She has two children. a boy and a girl. ages 11 and 13. 

Gate Skinner , bookkeeper 
Cale started with the bar 13 years ago, and it goes without say­

ing that she has seen much growth over those years. Cale has 
served as the bookkeeper for nine years where her primary respon­
sibilities include accounting for all funds coming Into and 
going out of the bar, maintaining financial records, dealing 
with the state Comptroller's Office and Examiners of Public 
Accounts, and handling bar investments. One change that has 
occurred relati\iely recently is the direct receipt by lhe bar or 
bar license rees. By centralizing the collection of these fees. the 
state bar knows more quickly who is licensed to practice and 
who ,snot. 

Before becoming 1he state bar's bookkeeper. Cale worked as 
the law,-er referral secretary. She Ul'eS in Wetumpka with her 
husband and two children. 

Margaret (Maggie) Stuller , graphics arts director 
Maggie bas been with the bar for ten years in the graphics arts 

department. where she is responsible for running the in-house 
print shop. This includes offset printing of the Alabama Bar 
Reporter. envelopes. stationary and other forms. She also helps 
In developing and typesetting the various rorms, pamphlets and 
memos which are printed in-house. 

Maggie attended John Patterson Technical College for graph­
ic arts in Montgomery. Prior to that she ser--ed in the Air Force 
(or four years at Maxwell Air force Base. She is a native or Oregon, 
Oh,o where she graduated from Cardinal Stritch High School. 

Katherine C. Creamer, Lawyer Referral Service 
director 

As director of the la\")'er Refeml Service, Katherine oper­
ates the lawyer refeml service by receiving all incoming calls 
from people who do not have a Ja,")·er or who do not know how 
to obtain the services of a Ja.,,yer. Katherine then refers that 
client to an attorney in a county in which Lhey need help for 
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their particular problem. In addition_ she is responsible for the 
coordinating and billing or the Alabama Bar Reporter. 

Katherine has been with the state bar (or three years. She ls 
a native of Montgomery, where she allended Robert E. Lee H lgh 
School and has attended Ceorge Wallace Junior College. 

Jennie Logan , receptionist 
Jennie is that very pleasant voice that you hear when you call 

the state bar. She profes.<ionally and courteously directs telephone 
calls received and greets guests to the slate bar. Before Joining 
the bar in January 1994. Jennie served as Covernor I lunl's 
receptionisL She is a nati,-e or Elmore County. She is married 
and has l\\'O children. a daughter who .. ~11 be graduating from 
Auburn University and a son who is currenll)• in high school. 

Robert w. Norris, general counsel 
General Norris has been the general counsel of the slate bar 

since 1988. He and his staff are responsible for enforcement of 
the Rules of ProfeMional Conduct. representing the bar in state 
and federal court, providing advice to bar members on ethics 
matters and as legal advisor to the omcers and commissioners 
of the bar. The general counsel's staff has grown from six in 
1985 lo 11 today, including four lawyers. three investigators 
and four administrative assistants. 

Gener.ii Norris received his law degrte from Im' Unl\-ersity of 
Alabama and a master's on tax law from Ctorge Washington Uni­
versity. He ser\'ed 31 ye.1rs as a laW)-er (Judge Advocate) in the 
Air l'orce, retiring in 1988 as the Air Force Judge Advocate Cen, 
eral.11~ is married with two children and three grandchildren. 

J, Anthony McLain , assistant general counsel 
Tony McLain has served as assistant general counsel since 

October 1988. He received his undergraduate degree from 
Auburn University In 1974 and his law degree from Cumber• 
land School of Law in 1977. Upon graduation from law school. 
Tony \\-ent to work with the Alabama Attorney General's Office 
as an assistant attorney genernl. After l\\'O years with the AC's 
Office, he left to enter private practice in Montgomery as a part· 

J. Llt1r/o F. Smith. 2. Dorotl1J1 John.son, 3. Nttf{JaM I.. Murphy • ./. Kim Ellis. S. 
Christie T,mmtino Fn,,,rnmt. &. Bonnie Nainot. 7. J.. Gilbt:rt Kendri<k, 8. £Ji,. 
a6t:th Sh,,vrts, 9. KdlJwrm« C Cnomer 10. Kr/11 II Cmrkn, IJ. /kJt!I """'-
13. Narpati'/-_ 13. Mpno ~/dknry, U. £driml M. Pott.,_, IS. Sus.an 
H. AJ,d,a, I&. l'imn Fm-m.m. 11. Col,• Slw•Wl', 18. J'1mk loga,1, 19. ChcrvJ 
llm1~/11, 20. Maggie $tu/for, :!I. Krith 8. 11·0,mo11, Zl, Robert H( Norr,;, 23. 
Diam W,l,lon. :U. Peggy Cami/, 25. Jndg lle<•gt111, 26. VicA·i C/a.ssroth. 27. J. 
1~1/ho,1/1 Ncl.ain, 28. MIiton J.. i'/o.ss 
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ner in a two-man firm. Aner nine years in private practice, 
Tony came to work for the bar. 

His primary responsibilities as assistonl general counsel are 
providing ethical opinions to attorneys, prosecuting cases of eth· 
ical misconduct involving attorneys. and representing the bar, 
its officers and staff in litigation In the state and federal courts. 

He is married and has two children 

L .. Gilbert Kendri ck , assistant general co unsel 
Gil Kendrick began working for the Office of General Coun­

sel on a part-time basis in January 1991 and btcame full lime 
in 1992. As assistant general counsel his duties Include prose­
cuting violations of the Rules of Professional Conduct and pro­
viding opinions in n:sponse to ethical inquiries. 

Gil is a native of BuUer County, Alabama and attended the 
University of Alabama undergraduate and law schools. After 
law school. he clerked for Judge James Bloodworth on the 
Alabama Supreme Court and served as an assistant attorney 
general for eight years. He was in private practict for 12 years 
prior to joining the Office of General Counsel. 

He is married and has three children. 

Milton L. Moss, assistant general co unsel 
Milton has been with the Center for Professional Responsibili· 

ty as an assistant general counsel since January 1991. He has 
the duly of dealing with disciplinar)• cases from Lhe initial 
screening stage through the appellate stage. Also. Millon deals 
with requests from la\vyers and others seeking advice regard­
ing ethical problems or interpretations or the Rules of Profes­
sional Conduct. 

Milton is originally from Racine. Wisconsin, but was raised 
primarily in St. Louis, Missouri. After attending the University 
of Missouri and the University of Alabama School of Law. Mil­
ton clerked for Justice James Faulkner of the Alabama Supreme 
Court, served as an assistant U.S. Attorney in Montgomery and 
in Alaska, and practiced law in Alaska. He returned to Mont· 
gomery in 1989 and practiced law here until 1991. He ls mar­
ried and has two children. one a graduate of AUM and one a 
graduate of Emory University. 

Vivian Freeman, general cou nsel 's secretary 
Vivian's tille as the secrdary to the general counsel is some­

what misleading because her job entails more than secretarial 
duties. Vivian also handles petitions for reinstatements, main­
tains statistical data for disciplinary purposes, and files any 
appeals which are received through the admissions office deal­
ing with character and fitness. She Is also the ethics opinion 
coordinator which entails indexing all informal opinions given 
by lhe lawyers in the discipline office. Vivian also is responsi· 
ble for indexing and upkeeping formal opinions written by the 
Office or General Counsel. 

Vivian has been with the bar staff since 1981. 

Kim Ellis , complaint s Intak e & advertising 
coordinator 

Kim, like many of the other staff members, wears more than 
one haL As the complaints intake coordinator. she opens files 
on each complaint that comes to the Center for Professional 
Responsibility. As lhe advertising coordinator, she receives all 
legal advertisements which must be submitted according to the 
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Rules of Professional Conduct. She reviews each advertisenienl 
that is submitted to insure that lt complies with the Rules and 
maintains all such advertisements in the Oles. 

Kim has been with the Center for Professional Responsibili· 
ty for two years. Before that. she worked with the CLE division 
of the slate bar. 

Kim is a native of Montgomery and graduated from Jeff Davis 
High School. She has attended Auburn University. She Is mar­
ried and has three sons. 

Bonnie Mainor, Unauthorized Practic e of Law, 
Client Security Fund claims admlnlstrat9r, and 
CSF & CLE Compliance coordinat or 

Bonnie has a \'al'iety of responsibilities In her duties at the bar. 
As Client Security Fund claims administrator. she handles 
claims to the fund and presents an invtStigath.'e report on each 
claim to the Client Security f'und Committee for payment or 
denial. In addition. Bonnie handles the delinquent Mandatory 
Continuing Legal Education files and the files of those attor­
neys who have not complied with the CSF assessment. Bonnie 
also Lakes care of an)' unauthorized practice of la\\• mailers 
and works closely with the UPL Committee. 

Bonnie worked with the Grievance committees from 1976 
until she left the bar in 1981. In 1989 she was rehired to "'ork 
as Tony McLain's secretary. She worked in that p0sition for five 
years and for the last year ha.\ worked in her current job. Bon· 
nie has been with the bar for a total of ten and a half ye;1rs. 

She is originally from Lincoln, Illinois. She is married and has 
three children. Her younger daughter is 11 and will be attend­
ing the ISIA World Ice Skating Competition In Mouston this 
summer. Her son attends Southern Union Community College 
in Opelika, Alabama and her older daughter is married and lives 
in Florida. 

Vicki Glassroth, paralegal/Investigator 
Vicki's job is two-fold. She has served both as a l)llralegal and 

investigator since February 1991. primarily for Gil Kendrick. 
As a paralegal she researches legal issues. attends hearings, sum­
marizes depositions and helps prepare for hearings and appeals. 
She also fields questions from complainants needing clarilica­
tions of the Rules of Professional Conduct and any other ques­
tions that may come in the office. As an investigator for Cil, 
Vicki receives a certain number of complaints which are assigned 
to her office that she summarizes. She also maintains records 
of any "repeal offenders•. If a complaint Is deemed to bt meri­
torious. she commences an in\'estigation of the allegations which 
can include working with law enforcement agencies, such as 
the U.S. Attorney's Office. Lhe Attorney General's Office and local 
district attorney offices. 

Vicki is from Montgomery where she n:sides ,oith her husband, 
Stephen, an attorney. and their son. Vicki attended lhe Univer• 
sity oi Alabama where she rcc.eived her degree in English and 
subsequently her paralegal certification. Vicki wa.~ the first pres­
ident of the Montgomery County Bar Association, Legal Assis­
tant Section. 

Pame ta L Mable 
~ l Mable Is a gract.sate ol Samford Unrvet1<ly and IN Unf\ler1ny of A\oiD1m1 
School ot Law She ls an as500la1e at Tho<lng:on & Cl<ogo,y, and a - Oi lhO 
ed<c11,al boa<d ol 7l>o Ah!bama LS"l"'f 
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Rob in Key , secre tary 
Robin Is the newest staff member of the disciplinary offict. 

Her main jobs are the dosing or all discipline files. sending out 
press releases, plac:ing discipline ads in the newspapers, 
requesting supreme court orders. backing up the complaint 
intake coordinator. and assisting all other employees, if and 
'"hen the need arises. 

Robin is a native of Alexander City. She moved to Mont­
gomery in 1993 to continue her education at Auburn Universi­
ty at Montgome ry. Whi le allendlog AUM Robin received 
certification as a paralegal and \"3.S a member of the AUM pre· 
law society. Robin graduated this June with a Bachelor of Sci­
ence degrtt in Justice and Public Safety. 

Peggy Garrett, investigator /paralegal 
Peggy Joined the state bar staff in May 1992. and provides staff 

support to Millon Moss. Her main duties include research, 
preparing for trials/hearings, assisting in the appeal or discipli­
nary matters handled by Milton, statewide attorney assistance. 
working with slate and/or local agencies during the invest iga­
tion and discovery stages of complaints, summarizing new 
complaints, ill'"'l'Stigation or meritorious complaints. and main­
taining the law library for the Office of General Counsel. 

ABICLE proudly presents ...... . 

In addition. Peggy has communicated with other state bars 
regarding their rules. regulations. policies and procedures 
involved in the disciplinary process to see where improvements 
could be made al the Alabama State Bar. 

Pegm, obtained her associate degree/certification in paralegal 
studies at Auburn University al Montgomery in March or this ye.ir. 
She is presently attending AUM, majoring in jurisprudence. She 
lives in Montgomery, and has two children. a daughter and a son. 

Cheryl Rankin , Investigator 
Cheryl. a Columbia. Mississippi. native, has been with the state 

bar since September J 988. BeJore that, she worked for a law finn 
in Hattiesburg. Mississippi. When Cheryl first came on board. 
she str\'ed as the complaints intake coordinator. In September 
1994, she became an investigator. 

As an investigator. Cheryl works primarily with Tony McLain. 
In addition lo screening complaints and investigating all com. 
plaints deemed meritorious, Cheryl interviews witnesses and 
does clerical work for Tony, such as maintaining trial and hear· 
ing dates. Also, by 1\/0rking with Tony. Cheryl assists with any 
civil litigation that the bar is Involved in directly. 

Cheryl attended Mississippi State College for Women in Colum-
bus, Mississippi. • 

Alabama Business Corporation Law Guide (1995) 
by James C. Wilson, Jr. 

Your Guide to the New Alabama Business Corporations Ac t 
Effective January l , l 995 

Topics covered includ e: 
Fonnation of Corporations 

Corporate Operations 
Merger; Share Exchange 

Sale of Assets 
Dissolutfoo 

Report & Fees 
Foreign Corporations 

Close Corporation 
Special Problems & 

Certain Tax Considerations 
Forms included 

Get yo11r copy now from: 
AB I CLE 

• Box 870384 • 
• Tuscaloosa, AL 35487 • 

• l-800-627-6524 • 

THE ALABAMA LAWYER 

Send me _ copies al S59.00 each ror o 101111 or S, _ _ _ 

ToOrdrr 
Mall to: ADICLE. llot 370384 

T.,..ioo.., AL 35481--0384 
Pboae: J400-Q 7-451" or10S.34M1JO 
Fu: l05-34J.1072 

Addra••--- ---- -----------
Clly·---- --- - - ----------
Sta1,.Zlp, __ _____ __ , ________ _ 

fl Chttk tndowd p.ay1ble ton~ UnlYutlty or A1:1b1ma 
0 VISA D M .. 1.,Card D Dilcov<r 
Aannl #, ____ __ __ _ ___ r:ap datr, __ _ _ 

A1uborlltc1Slcn11u~-- ---- --- ----- -
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I-OPPORTUNITIES 
The following in-state programs have bee11 approved for credit by the Alabama Mandatory CLE Commis­
sion. However, infom1atio11 is available free of charge 011 over 4,500 approced programs 11ationwide 
identifi ed by locat/011 date or specialty area. Co11tact the /lfCLE Commission office at (334) 269-1515, 
or 1-800-354-6154, and a complete CLE cale11dar will be mailed to you. 

JULY 

10 Monday 
COBRA COMPLIANCE 
Birmingham, Holiday Inn Redmon! 
A.E. Roberts Co. 
Crtdits: 5.5 Cost S260 
(8001 4S6-4S8S 

11 Tuesday 
SECTION 125 PLANS 
Birmingham, Holiday Inn Redmont 
A.E. Roberts Co. 
Credlls: 3.8 Cost: SJ45 
(800) 486-4585 

AUTOMOTIVE 
RELATED 

LITIGATION? 

Automotive Consultant 
and Expert Witness 

Charles Reynolds 

40+ years expe rience 
in all phases of the 

autom obile industry 

Phone 970-6010 

One Perimcu:r 1'11rk South 
Suite IOON 

Oirminghnm. Alabama 35243 
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MASTEIUNG REAL ESTATE 
TITLES ANO TITLE lNSURANCE 

Mobile. Admiral Semmes 
National Business Institute, Inc. 
Credits: 6.0 Cost: $149 
(715) 835-8525 

DEFENDING WRONGFUL 
DISCHARGE CLAINS UNDER 
Al.ADAN;\ LAW 

Birmingham. Harbert Center 
National Business Institute, Inc. 
Credits: 6.0 Cost: Sl49 
(7 I 5) 835-8525 

12 Wednesday 
MASTERING REAL ESTATE 

TITLES ANO TJTLE INSURANCE 
Montgomery, Madison Hotel 
National llusiness Institute, Inc. 
Credits: 6.0 Cost Sl49 
(715) 835-8525 

DEFENDING WRONGFUL 
DISCHARGE CLAIMS UNDER 
ALABAMA LAW 

Huntsville, Marriott 
National Business Institute. Inc. 
Credits: 6.0 Cost: S149 
(715) 835,8525 

13 Thursday 
ALABA~WFEOERAL FIDUCIARY 

INCOME TAX WORKSHOP 
Birmingham 
Proressional Education Systems. Inc. 
Credits: 6.7 Cost: S149 
(800) 826•7155 

14 Friday 
AI.ABAMNFEOERAL FIDUC1ARY 

fNCOME TAX WORKSHOP 
Mobile 
Proressional Education Systems. Inc. 
Credits: G. 7 Cost: $149 
(800) 826-7155 

18 Tuesday 
LIMITED LIABILITY CO~lPANl ES: 
THE ENTITY OF CHOICE 

Birmingham, Harbert Center 
National Business Institute. Inc. 
Credits: 6.0 Cost: $149 
(715) 835-8525 

19-22 
A.~NUAL MEETING 
Birmingham. Wynfrey Hotel 
Alabama Slate Bar 
(334) 269-1515 

21 Friday 
WORKERS COMPENSATION IN 

ALA(li\J\IA 
Mobile 
Lorman Business Center. Inc. 
Credits: 6.0 Cost: S 159 
(7151833-3940 

27 Thursday 
INSURAl'liCE LAW 
Birmingham 
Lorman Business Center. Inc. 
Credits: 6.0 Cost: S 159 
(715) 833--39-10 

AUGUST 

4 Friday 
fNTROOUl..'TORY ARBrTRATOR 
TRAINING 

Birmingham 
American Atbitration Association 
Credits: 6.3 Cost: S75 
(404) 325·0101 

9-11 
MEDIATOR TRAINING 
WORKSHOP 

Montgomery 
American Arbitration Association 
Credits: 20.0 Cost: S600 
(404) 325,0101 
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OPINIONS OF THE GENERAL COUNSEL 
By ROBERT W NORRIS, general counsel 

m 
UESTION : 

Through Legal Services Corporation I have agreed 
to represent an indigent individual in a petition to 
modify his divorce decree to lenninate or reduce his 
child support since he is now unemployed. He 

quit his job with a nen.'OUS breakdown and has been hospital­
iztd twice for suicide attempts. I le has stopped seeking ps}'Cho­
logical counseling because he is scared of indigent health c.,re 
systems and has feelings of paranoia about being watched and 
or imresllgated. It has now come to my attention that, in fact, 
there is an ongoing investigation about his alleged sexual 
abuse of one of his children two years ago. He has not been 
allowed visitation with his children in over a year pursuant to 
tenns in the divorce decree for this very reason. 

Every time I talk to him about any facet of his case he has a 
complete emotional breakdown. Ht cannot handle any stress 
right now. I cannot convince him to seek psychological coun­
seling because of his fear of what might be revealed. 

He Is so unstable. I do not believe l can proceed with the peti­
tion to modify. because I will nol be able to gel him through a 
court proceeding or even the discovery necessary to prove his 
case. He has no immediate fomily that I can call upon for help. 

l have been approached by opposing counsel (who' must rep­
resent hi5 client, the ex-wife, who will not consent to a tempo­
rary termination of the court ordered child support) that he 
"'Ould be willing to allow an in-chambers presentation to the 
judge about our dilemma. If I do so I will be divulging to the 
judge that the man has a serious emotional problem that the 
judge might want me 10 establish or he might even order psy­
chological testing to see if my client can adequately assist me 
with the case. In either event, If the man goes to any counselor 
further evidence would be revealed about his serious feelings or 
guilt and remorse which could be used against him in a crimi­
nal investigation. 

l cannot counsel 1\Tith my client as to which course to lake 
because he cannot deal with confiict without an emotional break-
00\\TI and I feel this could jeoparchtt his life (i.e. another sui­
cide attempt and/or because he is incapable of malting rational 
decisions). On the other hand I cannot leave him without relief 
from the decree of divorce because the arrearages would just 
keep adding up al S9ll.56 per month. (He was ronnerly employed 
al a very good wage working in an intensive care unit at a local 
hospital which caused such a high child support award). 

I am convinced my client's emotional instability is real and I 
have uperience and training to make that judgment 

NOTI CE TO SHOW CAUSE 

I low must I proceed in properly representing my client? 
This is, of course, urgent because a trial date is coming up In a 

few weeks and I am further concerned for my client's well being." 

D N~~:~ Rules of Professional Conduct allow 
you to seek appointment of a guardian for your 
client, or to take any other protective action if you 

reasonably believe that your client cannot adequately act in his 
own interest. l'urther, the rules allow you to disclose such con­
fidential information as may be required to adequately repre­
sent your client and advance your client's interest. 

Rule 1.14, Alabama Rules of Professional Conduct. states ns 
rollows: 

"Rule 1J4 Client Under A Disability 
(a) When a client's ability to make adequately considered 

decisions in connection with the representation is 
impaired, whether because of minority, mental dis­
ability or for some other reason, the lawyer shall, as 
far as reasonably possible, maintain a normal client· 
lawyer relationship with the client. 

(b) A lawyer may seek the appointment of a guardian or take 
other protective action with respect to a c)ient, only 
when the lawyer reasonably believes that the client 
cannot adequately act in the client's°'"" interest.• 

The Comment portion of Rule 1.14 takes note of the foct that 
disclosure of your client's disability could adversely affect his 
interest. The Comment directs that the lawyer may seek guid­
ance from an appropriate diagnostician in furtherance of the 
client's best interest. 

The issue which you foce requires consideration of the oblig­
ation of confidentiality, but also requires that you assess the situ· 
at ion and make a determination as what you feel \\'Ould be best. 
under the totality of the circumstances, for your client's inter­
est. ln R0-90-67. the Disciplinary Commission stated that Rule 
1.14 • ... IRJecognizes that a laW>·er may, on occasion best serve 
a client by taking action that, on first blush, might appear to be 
adverse to the client." 

In R0-95-03. the Disciplinary Commission reasoned that a 
lawyer confronted with such a dilemma must determine what is 
in the best interest or the client based 0 11 the lawyer's analysis or 
all aspects of the situation. Including opinions of medical experts. 
The Commission further stated: 

"Much of the burden of this decision is placed on the 

Notice ls hereby given to Timothy Patrick McMahon of Foley. Alabama that he mus1 respond to discipllnaiy file 
ASS 95.45 within 30 (thirty) days from the date of this publication (July 18, 1995). Failure to respond shall result In fur­
ther action by the Office or General Counsel. (ASS No, 95-4'5) 
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lawyer who must keep foremost in his mind the 
increased standard of responsibility when dealing with a 
disabled client. He must assess all aspects of the situation, 
including expert medical opinions, balancing the client's 
ability to communicate and to appreciate the serious 
decisions to be made. If the lawyer has doubts, he should 
resol,,e those doubts in a manner U,at best serves his client. 
The lawyer should also appreciate the Court"s increased 
concern in matters involving lawyers and their represen­
tation of incompetent clients. 'The normal limitations on 
a lawyer's self-enrichment at the expense of a clienl are 
applied with enhanced strictness when the client is a 
child or othenvise not capable of making fully informed 
and ,,oluntary decisions.'· Wolfram, supra, p. 159. 
Maza.rd and Modes, in their treatise The laUJ of lawyering , deal 

with Rule 1.14 and give an illustrative case wherein a lawyer is 
representing a criminal defendant with diminished capacity. Haz­
ard and Hodes determined that the lawyer acts properly in urg­
ing his client, who has diminished c.,pacity, Lo accept a plea 
bargain offered by the prosecution and to waive a possible insan­
ity defense, even U1ough it would mean a conviction on Lhe 
client's record and a short jail term. Hazard and Hodes con­
clude that the lawyer may judge that his client's long-term 
best interest would be best served by accepting a short jail term 
rather than a determinant stay in a mental institution. Hazard 
and Hodes feel that in close cases, the lawyer "cannot be disci­
plined for any action thal has a reasonable basis and arguably 
is in his client's best interests". Section 1.14: 201 

Finally. Rule l.6, Alabama Rules of Professional Conduct, deals 
with "confidentiality of information''. Subsection (bl of Rule 1.6 
allows disclosure of information by a lawyer which is otherwise 
confidential if the lawyer reasonably believes disclosure is nec­
essary to prevent the client from committing a criminal act 
which the lawyer believes is likely to result in imminent deaU1 
or substantial bodily harm. The Comment provision to Rule 1.6 
allows that U1e lawyer has professional discretion to reveal infor­
mation in order to prevent such consequences. Therefore, if 
you determine that the best interest of your client would be 
served by making disclosure lo the court of your client's condi· 
tion, and the possibility that he might harm himself, and that 
protective measures should be taken to prevent such harm, the 
Rule would allow such. In conjunction with Rule 1.14, if you 
make this determination. then you could seek appointment of 
legal representative for your client to further protect your client's 
interest. 

There is no definitive standard which can be applied In such 
a situation lo guarantee the best result. The rules are fashioned 
lo allow the lawyer to analyze the client's emotional stale, in 
the interest lo be advanced by the lawyer on behalf of the client, 
and then pursue whatever action the lawyer deems best under 
obviously difficult circumstances. Once lhe lawyer has determined 
what he feels to be U1e proper course of action to best serve his 
client, the rules al low the lawyer to do what is necessary to 
advance the interest or the client. while, at the same time, insur­
ing protection of the client and his well-being. • 

IR0-95-061 

ALABAMA DIVORCE, ALIMONY AND 
CBJLD CUSTODY HORNBOOK 

TBIRDEDmON 

REORGANIZED FOR 
CONVENIENT QUICK 
REFERENCE 

Alabama Divorce, Alimony and Child 
Custody Hombook, Third Edition, is 
the most comprehensive book on 
Alabama divorce law available. Il has 
been reorganized into 42 chapters, 
taking the practitioner through each 
step of the divorce proeess. 

LAWYERS EDUCATIONAL PRESS 
Post Office Box 1287 
Tuscaloosa, AL 35486 

by 
Penny A. Davis 

and 
Robert L. McCurlcy, Jr. 

New Edition of the Leading 
Reference relied upon by 
the Alabama Bench and 
Bar for over ten years. 

FORMS 

Over 175 pages of forms are 
conveniently organized with the busy 
lawyer in mind. Among them are new 
forms on posinuptial agreements and 
uncontested divorces. Several forms 
have been revised, including the client 
divorce coatract, agreement in 
contemplation oJ divorce and property 
settlement 

Also Available: LAW OFFICE PRACTICE DESKBOOK, Sixth 
Edition with supplement at $67.80 ($60.00 plus $7.80, tax, postage and 
handling . 1994 Pocket Parts of tbe Law Office Practice Dcskbook, 

S23 .00 each ($20 .00 plus $3.00 tax, postage and 
handling). 

Please send me __ copies of ALABAMA UIVORCE, ALIMONY AND CBILD CUSTODY liORNBOOK, Third 
Edition, at S79.40 each ($70.00 plus $9.40 tax, postage and handling). All orders must be PREPAID. Make checks payable 
to LAWYERS EDUCATIONAL PRESS. If not satisfied you may return the book within 10 days for a full refund. 
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LEGISLATIVE WRAP-UP 
By ROBERT l. McCURLEY, JR. 

m ver 1,100 bills have been 
introduced in the Legisla­
ture. The Alabama Law 
Institute has presented to 

the Legislature eight of these bills 
which are the most evH presented in 
any one legislative session. Pending 
before the Legislature are Unincorpo• 
rated Nonprofit Associations (see 
November 1994 Alabama Lawver); 
revised Articles 3 & 4 of the Uniform 
Commercial Code (see March 1995 
Alabama lawyer) ; and four bills con­
cerning family law (see May 1995 
Alabama lawyer) . These bills and their 
sponsors are as fol 10\\'S; 

Revised Articles 3 & 4 
Representative Hill- HB llO 
Senate Windom - SB 237 

Unincorporated Nonprofit Associations 
Representative Caines- HB 218 
~nator Chtt - SB 204 

30-Day Cooling orr Before Divorce 
Representative Guin - HB 168 
Senator Bailey - SB 125 

Legal Separation 
Representative Black - HB 108 
~nator Hale - SB 210 

Retirement Benefits Part of Property 
Settlement 
i~epresmtalive Petelos - HB 208 
Senator Lindsey - SB 218 

Joint Custody 
Representative Hawk- HB 156 
Senator Bedford - SB 280 

Partnership 
A committee of the Institute chaired 

by Fred Daniels of Birmingham with 
Reporter Professor Tom Jones or the 
University of Alabama School or Law has 
worked for several years on this new acL 

The National Conference of Commis, 
sioners on Uniform State Laws has 
promulgated a newly revised Uniform 
Partnership AcL The Law Institute con­
vened a committee to review Alabama's 
Partnership law in comparison with the 

THE Al.ADA.MA LAWYER 

new revised 1>artnership Act. The com­
mittee met for the first time In November 
1993 and established three subcommit­
tees as follO\,-s: 

Creation/Property - Cordon Rosen; 
Governance/Liability - Bob Johnson; 

and 

Dissolution, Conversions. Mergers -
John Lyle 

Although the UPA retains the basic his-

torical character of a partnership, there 
have been some changes lo adapt lo the 
way business is currenlly done and is 
exp«ted to be done in the next century. 
Under the UPA the partnership formed 
is an entity and not an aggregate of indi­
viduals. The UPA does not require filing 
a certificate to form a partnership. pre­
serving availability of the partnership 
fonn or organization to both large and 
small e_ntities. It does, however. permit 
the filing of a statement of partnership 
authority which may be used to limit 
the capacity of a partner to act as an 
agent or the partnership and to limit a 
partner's capacity lo transfer property 
on behalf of the partnership. Such state­
ment is voluntary. No partnership need 
file such a statement nor is the existence 

o( the partnership dependent upon the 
nling or the statement. However, the 
statement, if filed, has an impact upon a 
third party dealing with the partnership. 
Nonetheless. a limitation upon a part­
ner·s authority does not affect any third 
party who does not knO\v about the state­
ment, except as to real estate transac­
tions. If there has been some limitation 
as to real estate transactions that are med 
In the records office, then a third party 
dealing with that partner is held to knO\,• 
!>f that limitation. 

The draft contains articles on: Nature 
of the Partnership: Relations of Partners 
to Persons Dealing with Partnership; 
Relations of Partners to Each Other and 
the Partnership; Transfers and Creditors 
of Partners; Partner's Disassociation; 
Partner's Dissolution When Business 
Nol Wound Up; Winding Up a Business: 
and Conversions. 

Additionally. a separate committee of 
lawyers, many or whom helped draft the 
Umiled Liability Company Acl. drafted 
a Limited Liability Partnership Article to 
add lo the UPA. Because about half the 
states have already passed a LLP Act and 
much interest has been expressed that 
Alabama should also have LLPs as an 
alternate entily, it has been added to 
the Revised Uniform Partnership Act. 

Rev ised Article 8 of the 
Uniform Commercial Code 

In late 1992. a committee was formed 
to study revisions lo Article 8 or the Uni­
form Commercial Code. This committee 
was chaired by E.B. Peebles of Mobile 

RobertL 
McCurl ey. Jr. 
Aoben L McCurloy, Jr 
ls lhe 1'«ecl<>< ol 1ho 
Alabama Law lflltoMI 
...... \Jrbven,.tyd 
NliDama_ tie I~ 

nics,unoe,g~er,o 
law oeQtNI ftam N 

U"""""IY 
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with Rep0rter Professor Howard Walthall 
of Cumberland School or Law. In 1977 a 
revised Article of lhe Uniform Commer· 
cial Code was promulg;ited by the Nation­
al Conference or Commissioners on 
Uniform Stale Laws and the American 
Law Institute. Although 48 stales have 
enacted the 1977 Revised Article 8. Alaba­
ma is still following the pre-1977 ver­
sion. A newly revised Article 8 was adopted 
by the National Conference or Commis­
sioners and the Council of the American 
Law Institute. The committee reviewed 
the current Alabama statutory and case 
law in conjunclion with the proposed 
changes to Revised Article 8. Several sub­
committees have been formed to insure 
an indeplh review or each area. 

Article 8 of the Uniform Commercial 
Code provides the commercial law rules 
applicable to investment securities. The 
Official Comment to the first section of 
Alabama's present version of Article 8 
notes, the article is neither a Blue Sky 
law nor a corporations code, instead play­
ing the role of a negoLiable instruments 
law for Investment securities. Related 
provisions of Article 9 deal with secured 
transactions Involving investment secu· 
rities. 

The present Alabama version of Article 
8 was enacted as part of Alabama's initial 
adoption of the Uniform Commercial 
Code in 1965. Alabama Acts 1965, No. 
549. It was based up0n the UCC's origi­
nal Article 8, drafted in the 1940s and 
t 950s and appl'O\-ed by the American Law 
Institute and the National Conference 
of Commissioners on Uniform State 
Law-the sponsoring bodies or the Uni­
form Commercial Code-as part of the 
1962 Official Text of the UCC. The origi­
nal Article 8. which became law in Ala­
bama effective midnight, December 31, 
1966. superseded the Uniform Stock 

Transfer Act, adopted inNaba.ma in 1931. 
The original Article 8. like the earlier 

Uniform Stock Transfer Act, is based on 
the assumption that the ownership of 
securities is evidenced by possession of 
physical certificates, and that transfers 
of Stturities are effected by the delivery 
o( the certificates. It assumes, in short, 
a ·paper-based" system for the ownership 
and transfer of securities. ln the 1960s, 
however, securities markets and their 
participant nrms encountered difficulty 
in dealing with a high volume of securi­
ties trdding when required to settle trades 
through lhe physical delivery of certifi­
cates. In response to this problem, often 
referred to as the "paperwork crunch" 
problem. state corporation codes were 
amended lo per mit the issuance of 
"uncertificated securities" and in 1978 
the sponsoring bodies or the ucc ID pro­
vide rules for the holding and conveyance 
of ·uncertificated securities." The 1978 
Amendments to Article 8. which also 
moved the rules dealing with security 
interests in investment securities from 
Article 9 lo Article 8, were never adopt­
ed in Alabama. 

As il turned out. "uncertificated secu­
rities" did not emerge as the solution to 
the papenvork crunch. Instead there 
developed a system or indirect holding 
of securities, under which "jumbo cer­
t.incates" are issued to a depository insti­
tution. The Depository Trust Company, 
which holds the securities for its mem­
ber broker-dealers and banks, who in 
tum hold th• securities on behalf of their 
customers. For participants in the indi­
rect holding system, trades are effected 
by bookkeeping entries on the books of 
the DePosltory Trust Company and on 
the books or member banks and broker 
-dealers. rather Lhan through the deliv­
ery of physical c.erlincates. Whether an 

investor is an individual or an institu· 
tional investor. such as a pension trust 
or insurance company. the investor's 
ownership of investment securities is 
typically evidenced by bookkeeping 
entries on a securities account rnajn­
tained by the broker-dealer or other 
custodian of its investments, rather than 
by the physical Possession of tangible 
certificates. 

However. neither the original Article 8 
nor 1978 version of Article 8 dealt com­
prehensively with the commercial law 
issues Involved in holding and transfer, 
ring securities held in Lhe indirect hold­
ing system, or with the use of investment 
securities so held as collateral for loans. 
Accordingly. the sponsors of the Uni· 
form Commercial Code-the American 
Law Institute and the National Conrer­
ence of Commissioners on Uniform State 
Laws-promulgated in 1994 this revi­
sion of Artltle 8. It includes a new Part 
5. entitled "Security Entitlements" the 
purpose or which is to provide the com· 
mercial law framework for the holding 
and transfer or lntertsts in investment 
securit ies held in the Indirect holding 
system. It also contains amendments to 
Article 9 dealing with the use of such 
interests as collateral for loans. Since 
Alabama did not adopt Lhe l 978 version 
of Article 8, this revision also provides 
for lhe nrst time in Alabama rules pro­
viding for uncert1ficated securities. 

The annual meeting of the Alabama 
Law Institute \\ill be held at 4 p.rn. Thurs­
day, July 20. 1995 during the Alabama 
State Bar Annual Meeting at the Wyn­
frey Motel in Birmingham. 

For further information. contact Bob 
Mccurley, Alabama Law Institute, P.O. 
Box 1425. Tuscaloosa, Alabama 35486, 
or call (205) 348-7 4 11, i'AX (205) 
348-8411. • 

Richard Wilson & Associates 
Registered Professional 

TELEPHONE 
(ZOS) JZS.9111 

ANNA LEE GlATilNA 

FACSIMILE 
(ZOS) 326-2316 

Court Reporters 
804 S. Perry Street 

Monlgomery, Alabama 36104 

264-6433 

230 /JULY 1995 

ATIOltNEY • M&\IBl:l! Of AI.All,\\IA !WI ~INCE 1987 

Anne I.« Omnn>. P.C. 
~ Pb:> Build•na •• Mocnolt.:1 Offlu Pork 
Su1tcll8 · 2112 Ekvtmh Avtnu<Sou,h 

B"'nln~ham_ AL>bom, JS2DS 

RISEAJI.CH • 811.IUWRm!li'O • WESJUW • ASSISTANCE l?rrtCA!i[ PkEPARATION 
.,.._ ................. -..,1_ .... ,....._,._ .......... ,11,,J _ ___, ...... i..,1:_ · 

THE ALABAMA LAWYER 



Fraudulent Suppression's Duty To Disclose -
Has Exception 

Swallowed the Rule? 
~ 

bv Madeline H. Haikala ~­\~~ 

T
he Alabama Supreme Court consistently has held that 
a plaintiff cannot prevail on a fraudulent suppression 
claim unless he can prove by sufficient evidence that the 

defendant had a duty to disclose material facts to him. Until 
recently, unless a defendant undertook to advise or counsel a 
plaintiff. the Court was reluctant to recognize a duty to disclose. 
In the past year, however. the Court has recast the circum­
stances under which a duty to disclose may arise. This article 
will review the pre~entiaJ background against which the tort 
has evol,-ed and will examine recent developments regarding 
the circumstances under which the Court now will recognize a 
duty to disclose. Civen the new parameters of a duty lo dis­
close, the article also suggests a number of defenses which 
should have application to the tort. ::=.. 

H isto rical bac kgr ound of th e t ort of 
fra udulent suppr ess ion '~ 

In Jordan 11. Pickell, 78 Ala. 331 (1884), an early case regarding 
fraudulent suppression, the Alabama Supreme Court opined that: 

silence. in order to be actionable fraud, must relate to a 
material matter, known to the party, and which it was his 
l~I duty to communicate to the other contracting party, 

whether the duty arises from a relationship of lYUSI. 
, tifjf:' from confidence, inequality of condition and knowl· 

(( ~ j . edge, or other attendant circumstances. 

_.Y Id. at 336-39. The tort of fraudulent suppression Inter was 
codified and now ,s located at Alabama Code§ 6-5-102 ( 1975). 
Section 6-5-102 provides that: 

(sJuppression of a material fact which a party is under an 
obligation to communicate constitutes fraud. The oblig­
ation to communicate may arise from the conndential 
relations of the parties or from the particular circum­
stances of the case. 

Id. ·A party must have knowledge of a fact to be liable for its 
suppression; and the information omitted must be material. 
McGowan u. Chrv.~ler D)rp .. 631 So. 2d 842, 847 (A13. 1993); 
Dodd u. Nelda Stephenson Chevrolet, Inc .. 626 So. 2d 1288, 1293 
(Al3. 1993); Hardy,,. Blue Cross & Blue Shield of Alabama, 585 
So. 2d 29. 32 (Ala. 1991): King u. National Foundation Life Ins. 
Cc., 541 So. 2d 502. 505 (Ala. 1989). Additionally. a fraudulent 
suppression claim should not be presented to a jury if the plain­
tiff cannot prove by substantial evidence that the defendant had 
a present intent to deceive him. and the alleged deception prox-
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imately caused the plaintirrs injury. McCOlllml, 631 So. 2d at 
846-47 (citing Crou:der v. MemorJJ Hill Gardens. Inc.. 516 So. 
2d 602. 604-05 (Ala. 1987)). Finally, absent acti\-e concealment, 
a plaintiff must be al>le lo prove that the defendant had a duty 
to communicate a material fact to the him. "Mere silence is not 
fraudulent in the absence of a duty lo disclose." Dodd. 626 So. 
2d at 1293; Hardy, 585 So. 2d at 32. 

Much of the litigat!on concerning fraudulent suppression per­
Lains to the scope of a defendant's duty to disclose. A duty to dis­
close may be imp0std upon a defendant either (I) because or a 
confidential relationship, (2) because the plaintiff requested 
Information. or (3) because of the particular circumstances of 
the case. McGowan, 631 So. 2d at 846; /)()(id, 626 So. 2d at 1293. 
To the extent that such a duty purportedly arises out of a defen­
dant's confidential relationship with a plaintiff, the legal defin­
ition of a ·confidential relationship" appears to be well-settled. 
In /Jank of Red 801111. King, 482 So. 2d 274, 284 (Ala. J 985), the 
Alabama Supreme Court explained that: 

A confidential relationship is one in which one person 
occupies toward another such a position of adviser or 
counselor as reasonably to inspire confidence that he will 
act in good faith for tlie other·s interests, or when one per­
son has gained the confidence of another and purports to 
act or advise with the other's interests in mind; where trust 
and confidence are reposed by one person in another who, 
as a result. gains an Influence or superiority over the other: 
and it appears when the circumst.ancts make it certain 
the parties do not deal on eqwl terms. but, on the one -side. there is an overmastering innuence. or, on the ~ 
other, weakness, dependence, or lrust. justifiably · . ;~ )} 
reposed; in both an unfair advantage is possible.' ~ , 

/Jank of Red &y , 482 So. 2d at 284 (citations omitted). It also 
is fairly clear that if a plaintiff asks a defendant for information, 
then the defendant ,s obligated to provide it. Moreover. once the 
defendant has supplied some information to a plaintiff regard· 
Ing a pi1rticular topic. the defendant is required to make a full 
disclosure. Lucas u. /lodges, 589 So. 2d 154, 158 (Ala. 1991) 
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(once pest control company "undertook to issue a letter con­
cerning the last Inspection" of lhe plaintiffs' house, company 
had "a duly to disclose lhe full situation.") (emphasis supplied); 
Jackson Co.,,. Faulkner, 55Ala. App. 354. 3l5 So. 2d 591 (1975). 

The "particular circumstances" test for a duty to disclose is 
far murkier than lhe others. If a situation does nol im,olve a 
fiduciary relationship or a request for information. then a 
"duty to speak depends ul)On the relation of the parties. the 
value of the particular fact, the relative knowledge of the par­
Lies, and other circumstances.· &mk of Red Bag. 482 So. 2d at 
284-85 (citations omitted); see also HiTICS v. Riverside Chevro­
let-Olds, Inc.. No. 1921764, 1994 WL 474206. •5 (Ala. SepL 2, 
1994): Ala. Code at § 6-5-102. The question of whether or not a 
duty to disclose arises from the "particular circumstanc:e.s" of a 
case is determined on case-by~ basis. McCouvm, 631 So. 
2d at 847. 

The cornerstone of a duty to disclose even under the "partic­
ular circumstances" test traditionally has been the relationship 
of the parties. For instance, in the past, before a court would 
recognize a duty to disclose, there at least had to be some direct 
dealings between the parties. If a defendant did not have direct 
contact with the plaintiff, then the defendant was under no 
obligation lo disclose informMion to a plaintiff, material or oth­
erwise. Century 21-Reeves Rea/lg, Inc. 11. McConnell Cadillac, 
Inc .• 626 So. 2d 1273 (Ala. J 993): Cobb v. Soulheasl Toyota 
Distributors, Inc .. 569 So. 2d 395 (Ala. 1990). Even if the plain­
tiff and the defendant did deal directly with 011e another, the 
Alabama Supreme Court rarely found that here were special 
circumstances warranting n duty to disclose if the defendant 
did not counsel or advise the plaintiff or hold himself out as an 
expert in a particular area. Compare. e.g., Hardy, 585 So. 2d at 
32 (no special circumstllnces giving rise lo a duty on part of 
insurer to inform insured that she needed to purchase a con­
version policy to give her coverage during new plan's wailing 
period), and Lucas, 589 So. 2d at 158 (although pest control 
company did not deal directly with plaintiffs, where company 
held itself out as expert and made a partial disclosure that 
would lull plaintiffs into sense of security, company had a duty 
to disclose all infonnation reg.irding infestation of house). 

The evolving "Panlcul ar Clrcumstance-11" rule 
Recently, the emphasis in "particular circumstances• cases 

seems to be shifting away from the relationship between the par­
ties. Instead. the Alabama Supreme Court has highlighted the 
relative knowledge of the parties. In lndep1mdent Life & Acdd. 
Ins. Co. v. Ha"ington, No. 1921093. 1994 Ala. Lexis 384 (Ala. 
Aug.5. 1994), the Court stated, "this Court has emphasized that 
where one party has superior knowledge of a fact and the 
other party's having the same knowledge would cause the 
other party to take a different course or action. then a duty to 
disclose arises, if the other party cannot discover the fact him­
self."' 

In Hines 11. Riuerside Che11rolel-Olds, l11c., No. 1921764, 1994 
WL 47206 (Ala. Sept. 2. 1994), the Court found that the defen­
dant manufacturer's superior knowledge of a purportedly 
material fact established a relationship between the manufac­
turer and lhe plaintiff. In lli11es, the plainliff contended that 
the left rear quarter panel of his Oldsmobile had been repaint­
ed before the canvas sold Lo him, and that the repair lowered 
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the value of his car. The plaintiff alleged that both the dealer­
ship from which he bought the car and the car manufacturer 
had a duty to disclose the naw in the car's paint. The manufnc­
lurer had no contact with lhe plaintiff with respect to the sale 
of lhe car. id. at •s. In reversing a summary judgment in favor 
of the manufacturer on the plaintiffs suppression claim, the 
Court opined that: 

The fact that hvo parties have no contractual relationship 
or other dealings does not preclude the finding or lhe leg.-il 
duty not to mal<e a material misrepresentlltion or to sup-
press a material fact. The absence of a contractual 
relationship or other dealings, therefore, likewise does not 
preclude the finding of a relationship on which to base a.;;g,""" 
duty to disclose. ')J 
Id. at •7. The Court concluded that: 
Because ~ [plaintiffs! \\oere members of a group or crass 
or persons who (the manufacturer! expected or had special 
reason to expect \\'Ould be innuenced by its decision not to 
disclose information about the repainting of dama~ auto­
mobiles, (the manufacturer! and the (plaintiffs] had a suffi­
cient relationship on which to base a duty to disclose. 

Id. The Court overruled Century 21 and Cobb to the extent 
that they are inconsistent with the holding in Hines. The hold· 
ing incorporates the negligence concept of "foreseeability" into 
the elements that define a duty of disclosure. 

Following similar reasoning in Duckworth 11. Nalional Bank 
of Commerce, No. 1930416, 1994 Ala. Lexis 610 (Ala. Dec. 22, 
1994), a per curiam opinion, the Court abrogated the rule lhnt 
a bank does not have a duty of disclosure to third 1)arties 1vith 
whom the bank has no contractual relationship.' The plalnli(fs 
were investors in a real estate development. The defcndanl bank 
held a mortgage on the property. The plaintiffs and the bank did 
not deal directly with one another, al least wilh regard to the 
development To enlice the plaintiffs to invest in his project, the 
developer agreed to get a written concession from the bank that 
the plaintiffs would ha\,e priority over the bank's mortgage in the 
event the project ran into financial difficulties. The developer 
forged a bank officer's signature lo the written assurance lllld 
g.ive it to the plaintiffs. The plaintiffs gave the developer their 
money. Id. at *1-*3. 

The bank officer discovered the forgery, but he told no one 
about iL When the project went sour. the officer inilially denied 
knowledge of the forgery. Later. he admitted that he had dis­
covered the forgery but had not reported it. Id. at •:i.•s. The 
trial court directed a verdict for the bank on the plaintiffs' fraud­
ulent suppression claim. The Alabama Supreme Court reversed. 
finding that even though the bank did not have a relationship 
with the investors. the bank should ha\,e kn0\1.11 that the imoestors 
would rely on the verific.1tion letter when they contributed to 
lhe development, so the bank had a duty to disclose lhe forgery. 
Id. at *9-" 10. Justice Houston, dissented, noting the Court's 
departure from precedent and it's establishment of conOicting 
dulies. Duckworth , 1994 Ala. LEXIS 610, *11- 12 (Houston. J., 
concurring) ("What affirmative duty does a bank owe LO third 
parties regarding its customers? None. I believe this Court 
answered this question in Reynolds 11. McEwen. 4 J 6 So. 2d 702 
(Ala. 1982); Cahaba Seafood, Inc. 11. Central Btmk of /he South, 
567 So. 2d 1304 (Ala. 1990); and HacAney u. First Alabama Bank, 
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555 So. 2d 97 (Ala. 1989). In fact, financial institutions have a 
duty to maintain the confidentiality or their customers'1. 

The Court's decisions in these cases are difficult lo reconcile 
with its most recent decision in Mason v. Chrysler Corp .. No. 
193ll99, 1995 WL 19652 (Ala. Jan. 20, 1995). Justice Shores 
authored the unanimous opinion. The plaintiffs in Mason saw 
advertisements for Chrysler l'iflh Avenues. They visited the 
dclendant car dealership and spoke with a salesperson who 
allegedly told them that Pifth Avenues were comparable to other 
luxury cars and that the warranty on the Pilth Avenue was as 
good as the warranty on other luxury vehicles. At the time, the 
dealer and the manufacturer knew that the Fifth A,-enue line had 
·hesilalion" problems. In fact, the manufacturer had supplied 
dealers with a "repair kit" that would reduce the hesitation 
problem.Id. at • 1. 

The Masons sued the manufacturer and the dealership from 
which they bought their car. They claimed, among other things, 
thal lhe defendants failed lo disclose that they knew that Filth 
Avenues had recurring defects. The trial court granted the defen­
dants' motions for summary judgment on all of the plaintiffs' 
claims. Id. at •2. 

The Alnbama Supreme Court affirmed the summary judgment 
finding with regard to the plaintiff's suppression claim that nei· 
ther the manufacturer nor the dealer had a duty to disclose their 
knowledge of the recurring defect 

This Court has stated that whether one has a duty to speak 
depends upon a fiduciary, or other relationship of the par· 
ties, the value ol the particular foct, the relative knowledge. 
and other circumstances of the case. When the parties to a 
transaction deal with each other at arms length, with no 
confidential relationship, no oblig.ltion to disclose informa­
tion arises when the informal.ion is not requested. There 
was no evidence of a confidential relationship between the 
Masons and eilher of the lv.'O defendants, and there \\'ere no 
special cirrumstances to give rise to a duty to speak. The 
Masons' contacts with Chl')'Sler Corporation consisted pri­
marily ol their viewing nation.ii advertisements belore they 
purchased the vehicle and their presenting the vehicle for 
repair. Neither the Masons' depositions nor the1r affidavits in 
opposition to the summary judgment motion contain any 
evidence Indicating that they Inquired of Chl')'Sler Corp0ra· 
tlon or Royal Motors Company regarding whether problems 
similar to theirs had occurred in other automobiles. :==. 

ld.at•4 . ~ 
Surely, the mechanical defects in the Masons' car "·ere more 

erious and had a greater impact on the value of their car then 
,e paint defect in Mr. Hines' car. Nonetheless. the Court found 
duty to disclose in the latter case. based upon the manufactur· 
r's superior knowledge or the defect and the foreseeability of the 
lalntilfs "need to know" the information. but the Court held 
ut there was no relationship or other special circumstance in 
ie former case that would give rise to a duty to disclose. The con­
'ilTY results perhapS can be explaintd by the fact that the Court 
1 Mason may have felt constrained by its opinion in McGowan, 
case virtually identical to Mason in whkh the Court found that 
1e arms· length relationship ol the parties precluded the impo­
tion of a duty upon the manufacturer to disclose the known 
efects. McGowan, 631 So. 2d at 847-48. 
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A Pandora 's box ~ I 
The ramifications of the "particular circumstances" rule as it 

appears to be developing in recent cases are far reaching. Con, 
sider the foll°"'ing scenario. Ms. Jones is a salesperson. Mr. Smith 
approaches her and tells her that he wants to purchase a product 
that performs a particular function. Ms. Jones shows Mr. Smith 
one of the products that she distributes. She tells Mr. Smith 
that it is the product on the market best-suited to his needs; 
however, Ms. Jones knows that in less than one month, the man• 
ufacturer that supplies the products that Ms. Jones distributes 
will introduce a product that will better serve Mr. Smith. The 
new product will be slightly cheaper than the product Ms. Jones 
sells Mr. Smith. Only members of the industry have knowledge 
of the new product. Does Ms. Jones ha,oe a duty to tell Mr. Smith 
about the upcoming product? Under Harrington and Hines, it 
appears that she does: Mr. Smith certainly would like to kn01v 
about lhe better, less-expensive product, and he cannot discov­
er the new product on his own: oniy people in the industry are 
aware of iL Under Hines, the manufacturer of the product that 
Ms. Jones sells also may have a duty to share with Mr. Smith 
the information that it has regarding the new product. 

The burdens which a duty of disclosure impose upon a defen. 
dant who has no direct conlacl with the plaintiff. such as the 
manufacturer in the example abo\'e, are substantial. What type 
of disclosure that will salisfy the defendant's duty if the defen­
dant does not deal directly with the plainliffi A written discto· 
sure is sufficient under Alabama law unless the plaintiff cannot 
understand the document or is not given the opportunity to read 
it. Henson u. Ce/lie Life Ins. Co., 621 So. 2d 1268, 1273-74 (Ala. 
1993) (where application for Insurance policy contained inlor· 
mation that plaintiff argued was concealed, "no material fact 
was undisclosed"): Hardy, 585 So. 2d at 32-33 (no suppression 
where empt~ bookkt disc~ insurance plan's 270-day wail· 
ing period); Roper v. Associales Financial Seroices of Alabama, 
Inc., 533 So. 2d 206, 209 (Ala. 1988): but see, Howard v. Mutu­
al Savings Life ln.s. Ca., 608 So. 2d 379 (Ala. 1992) (finding 
that lnlormation in documents was not sufficient to put plain­
tiff on notice of fraud as a matter of law where documents were 
"complex''). Because a defendant that had no direct contact with 
a plaintiff ordinarily would have to rely on a third party to con· 
vey a disclosure, the defendant could not possibly determine 
whether the plaintiff could read or was given a chance to read 
a written disclosure. Can a 113rty such as a manufacturer be 
held liable for suppression if the person who bought its product 
could not read the manufacturer's written disclosure? Does a 
manufacturer have to train its distributor to ensure that an 
appropriate disclosure is made?) 

Madelln e H, H alka la 
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Possible soluti ons 
Although the Al.ibama Supreme Court's shift in emphasis from 

the relation of lhe parties to the relative knowledge of the par­
ties may mean a wider variety of defendants, such as defendants 
who havt had no c:onlllct with a plaintiff. will be subject to a duty 
to disclose. a defendant 5hould not be found liable for fraudulent 
suppression as ii milller of course simply because the deJendant 
has a duty to disclose. A$ the focus of the "particular drcum­
stances" test has shilled to the relative knowledge of the parties, 
the torl of fraudulent suppression has become strikingly simi­
lar to the tort of negligent failure lo warn. In Alabama, "(al man­
ufacturer is under u duly lo warn users of the dangerous 
propensities of a product only when such products ore 
dangerous when put to their intended use." Gurley v. American 
Honda Motor Co .. Inc .. 505 So. 2d 358, 361 (Ala. 1987). Many 
of the defenses that have been recognized in failure to warn 
cases should translate to fraudulent suppression cases. One 
concept from negligent fililure to warn cases already has made 
its way into fraudulent suppression cases. Just as a manufac­
turer has no duty lo warn of a danger that is open and obvious. 
a person does not have a duty to provide information to anoth­
er party if the party can discover the fact himself. Id.; Harring­
ton at •11. 

In a failure to warn case, "[wlhere a warning is necessary, 
the warning need only be one that is reasonable under the cir­
cumstances and ll need not be the best possible warning." 
Gurley, 505 So. 2d al 361. Applying this rule to a fraudulent 
suppression case, an adequate written disclosure should suffice 
to discharge a party's duty lo inform if the party has not dealt 
directly with the plaintiff, even if the plaintiff is unable to read 
or is otherwise prevented from reading the disclosure. The dis• 
closure must be conspicuous and unambiguous. 

The learned intermediary defense from warnings cases also 
should be available as a defense in fraudulent omission cases. 
In failure Lo warn case.<. a manufacturer ·ought not Lo be held 
liable where it has milde reasonable efforts to comoey warnings 
and/or product information that. due to drcumstanw beyond 
the manufacturer's control. were not passed on to or received 
by the ultimate user. Where the third party has an Independent 
duty to warn the ultimate user .... the manufacturer is justified 
in relying UPQn lhe third party to perform ils duty." l'tlruis u. 
P.P.G. Industri es, Inc., 502 So. 2d 714, 720-22 {1\la. 1987). 
Similarly, if a party with an obligation to disclose provides per­
tinent information to a third party who deals directly with a 
plaintiff and who has a duly to transmit the information to the 
plaintiff, then the obllgor has fulfilled his duty to disclose. For 
Instance, In Hines, if the manuiacturer had told the car dealer 
about the paint defecu. then the manufacturer should have a 
complete defense as a millter of law to the plaintiffs fraudulent 
suppression claim. The manuJact:urer would have discharged 
his duty by providing all material information to the car dealer. 
and it would have become the responsibility of the car dealer. 
the p.1rty that deall directly with the plaintiff. to com,ey the infor­
mation to the plaintiff. 

In addition, just as a plaintiffs failure to read the labels on a 
product bar a failure lo warn claim, proof that the plaintiff was 
able to read a document In which an allegedly inadequate disclo­
sure was milde but that he did not do so should foreclose a fraud­
ulent su11pression claim. Deere & Co. u. Crose, 586 So. 2d 196, 
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198 (Ala. 1991) ("a negligent-failure,to-warn-adequately case 
should nol be submitted to the jury unless there is substantial 
evidence thal an adequate warning would have been read and 
heeded and would ha\-e prevented the accident"). 

Fimlly, the Alabama Supreme Court recenUy recogniied the 
·competitor's privilege· as a defense to tortious interference with 
business relations cases. The Soop Co., el al. v. Ecolab, Inc .. el 
al. 646 So. 2d 1366 (Ala. 1994). Under that doctrine. a party may 
Intentionally cause another either not to enter into a "prospec­
tive contractual relation with another who is his competitor" 
or to discontinue a contract terminable at will if the party "does 
not employ wrongful (i.e. illegal I means." Id. This defense also 
should apply to fraudulent suppression cases so that in com~t ­
itive situations. one party does not have to disclose informa­
tion about a competitor's product absent a direct inquiry. 

Conclu sion 
It is unclear whether the Court's decisions in Harrington. 

Hines and Duckworth are Isolated departures from the Court's 
prior opinions regarding the "particular circumsrances· test in 
fraudulent suppression cases, or whether the emphasis for the 
test indeed has shifted from the relationship of the parties to the 
parties' relative knowledge. If the requirement of some degree 
of direct relationship betwt.!n the plaintiff and a defendant as a 
prerequisite to imposing a duty of disclosure in fact has been 
discarded, then the implications of the new direction that the 
rule is taking may be dramatic. tr the "part icular circum­
stances" test has undergone a met.,morphosis. and the Court's 
decision In Mason is to be regarded as the exception rather than 
the rule, then defendants should be permitted to avail them· 
selves of defenses that the Court previous!)• has recognized in 
other contexts. such as the learned intermediilry doctrine and 
the ·competitor's privilege." • 

r{! 
ENDNOTES V 
1, Tho Court cs:ed In.- Tn.JCA ~ h: V - · 608 So. 2d 716 (Illa. 

1992). 111 -o!,,.. _.11on In - · a mhy c:,ac,,pany ""'' oego­
ba:IICI a lease Wlill lhe p1a1n1,a - ta,ed 10 -. 10 tile - Iha! the 
rental property was o,e subjilCI ot c:ondomnallon pt(>CHd.ngs. The leSS<!e 
l'lad roque:sted cena,ri Information lrom the reatto, regarding the subfeci 
property , and 11,e less&e COUid not hovo d.scovered 1ho condemnatJOn p,o­
CHding mrough due diligence. Tl1e Coun hokl 1h11 a Ju,y would llave IO deter· 
mine whether the reaJIOt had a du1y tO (hsclose The le$$0t argued 1ha1 he 
was enll11ed 10 summa,y judgmem on lho plolnbtl's supp,osslon claim because 
ho deal! with Ille ptalntilt 0<1ty through the rnnlly company and had no dlrec1 
contact WTlh lhe plalm,rt Tho Court found thot the lossor coukl be liable 10 
th& plalnt1tt u-ncler the tkeory of r11Spond(>11t 1upenor. so II reversed the 
wmma,y judgmeni In 1ho lessof• I•....,. S1gn,l,cantly, Ille Coon <fid not lind 
lhat Ille lessor had an Independent d1J1y IO - the oondemnation p,o­
ceedings. even inough ""' ~ OI °*" ,., .. superior ID lhe pta;nlill's 
koowtodge. Thefl!fote. allhough lhe Court wu c,oncaolOd wnn lhe relalJVe 
r.-tecfge ol lhe paTll8S. K would nol ""- a du1\' « - In Ille 
ll>sence ol a rela~ oeiween tt,em s.no.r. IS08 So. 2d al 720. 

2 Alabama coorts tradr..onally """" '""'9d 1lle ~ - a -
and abcxrowe<asacredilor-~ .nr-1Din'4)DSOa liclJ· 
<>ary du1)' c,1-.,e on lhe - ~- .Equrp Co v FlfSt Aid. Ban*. 
585 So. 2d 1291, 1297 (- 19911, ,-,,.,,v Fnt IIIL 8.JAA. 555So. 2d 
97 (- 1989); l ... V Untied l'«I.Sav IL°"" A.$S'n, "66 So 2d 131 (Ala 
1985J: Bayt« v. Jordan, 445 So 2d 254 (Ala t 9&41 

3 It a manutaciUrer does ualn a satos.Ptf'10(l 10 molw an adequate disdosure. 
dOes lhe manufactutar exercise sufficient cont,ol ovcw the salespt!fson so as 
10 ()O(IVeft 1he salesperson from an ~otll cootraclOt to an agent, there~ 
b)' making the manufacu.ller tlablo 10, any mlSconcluei In which th.a safes· 
pctson might engage within lhe acope ot h,1 omploymont? 

THE Al.ASAM,\ LAWYER 



Major Medical. Provides personalized comprehensive coverage to Lawyers, employees , and 
eligible family members . The Southern Professional Trust is totally underwritten by Continen tal 

Casualty Company, a CNA Insurance Company. 

Life 
Family Term Life. Provides benefits for Lawyers, spouses , children and employees. Coverage 

through Northwestern National Life Insurance Company. 

Security 
DisabiJity Income. Features "Your Own Specialty'' definition of disability with renewal guarantee 

and benefits available up to 75% of your income for most insureds. Coverage through 
Commerc ial Life, a subsidiary of UNUM. 

Peace d 
Business Overhead Expense Insurance. A financial aid to keep your office running if you become 

disabled . Coverage through Commercial Life, a subsidiary of UNUM. 

from ISi 
If you're a Lawyer practicing in the State of Alabama , Insurance Specialists, Inc. offers the finest 

insurance coverage anywhere . We're here to help with all your insurance needs. 

ESt 19S') 

INSURANCE SPECIALISTS, INC. 

33 Lenox Pointe NE 
Atlanla . GA 30324-3 172 
404~14-0232 
800-241-n53 
FAX: 404-814--0782 



Montgomery County Bar Association 
Establishes New Volunteer Lawyers Program 

The Montgomery Counl;y Bar Associ­
ation. In conjunction with the 
Alabama State Bar and the Mont­

gomery Regional Office of Legal Ser­
vices Corporation of Alabama, has 
recently established the Montgomery 
County Bar Association Volunteer 
Lawyers Program (\/LP). This program 
creates a new and much needed avenue 
to the court system for low income citi­
zens or Montgomery County. 

The Montgomery County Bar Associa­
tion Legal Aid Committee, chaired by 
F'rank Higgs. oversees the program and 
attorney recruitment. The Legal Aid 
Committee members spent many vol­
unt eer hours individually contacting 
other attorneys about the program and 
encouraging their participation to 
ensure the project·s success. Also serv­
ing on this committee are attorneys 
Teddi Cane, Ellen Hastings, Debra Hol­
lis, Bobby Segall (also chairman or the 
Board o( Directors of Legal Services Cor­
poration of Alabama) and Jim Smith. man­
aging attorney of the Montgomery 
Regional Office of Legal Services Corp<>­
ration of Alabama. 

Many local law firms and sole practi­
tioners are supporting the VLP. ApproKi­
mately l , l 71 attorneys are currently 
licensed to proctlce in Montgomery 
County. Of these attorneys, 722 are 
actually eligible lo accept direct referral 
or pro bono cases: 447 others hold spe­
cial memberships in the Alabama State 
Bar and are therefore eligible to partici­
pate in special VLP projects. As of May 
26, 1995 011u 100 attorneys had volun­
teered to participate in lbe VLP. with 
many more expected to enroll during 
the nnal two stages or Lhe current 
recrui tment drive. Case refer rals 
through the program are expected to 
begin no later lhan August 1. )995. 

Montgomery County attorneys are 
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by Donna Sims, executive director, MCBA 

li?e Copeland. president of the MCB.4. meets with Judge John l. Carroll, U.S. Magis­
trate, lo coordinate pro bono services aoai/ab/e for use by federal magistrates in cer­
tain /JlfX!S of prisoners' civil actions. 

enrolling in great numbers in the new 
VLP due in large part to the variety of 
civil case types being handled through 
the program. In the past. the Mont­
gomery County pro bono program 
focused on domestic abuse cases, thus 
excluding many attorneys not practicing 
in this family law area. Under the ne-•ly 
organized project. attorneys may 
choose lo acttpt referred pro bono cases 
in a wide variety of practice areas includ­
ing, among others, adoptions. Chapter 
7 bankruptcy, consumer problems, real 
estate matters. laK problems. probate 
matters, and VA issues. The tremendous 
success of the recruitment drive thus 
far is Indicative of the public service 
spirit and support which is found In 

abundance among members of the 
Montgomery County Bar Association. 
When a need arises, Montgomery Coun­
ty attorneys willingly respond. 

Upon enrolling in the new VLP. each 
attorney voluntarily agrees to accept 
two clvll non-fee-generating case refer­
rals prr year or 20 hours of free legal 
services, whichever comes first. The 
project, which is administered through 
the Alabama State Bar Volunteer 
Lawyers Program. is a •panel model" 
pro bono project meaning that attor­
neys nre assigned cases only in the 
area(s) of his or her choice as indicated 
on the enro llment form. Potentia l 
clients nre first Interviewed for income 
eligibility by U1e professional staff of the 
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Montgomery Regional Office of Legal 
Services Corporation of Alabama. Eligi­
ble clients are then referred to the 
\labamn State Bar Volunteer Lawyers 
1'rogrnm for direct referral to a VL,P 
attorney. The volunteer attorney is 
expected to handle only the specific legal 
matter referred. Paperwork and report­
ing requirements associated with the 
project are kept to a minimum so that 
the volunteer attorney is Free to spend 
his or her entire time on the actual rep­
resentation rather than on administra· 
live matters. 

Vision and leadership for creation of 
the ntw VLP were provided by l..ee 
Copeland, 1995 president of the Mont­
gomery County Bar Association. and 
Dorothy Norwood. the 1994 presidenL 
Both worked diligently lo produce a suc· 
cessful program which would not only 
benefit indigent clients. but also appeal 
to bar members volunteering their 
valuable time. As local bar president, 
Copeland has chosen the VLP as his 
personal project. pledging to see that 
the program begins operation and is 
successfully underway during his term. 
The officers and board members have 
agreed wholeheartedly with this plan 
due to the fact that the new VLP will 
reach out to a client community greatly 
in need of fTee legal services while also 
fulfilling the moral responsibility of all 
attorneys lo provide access lo justice for 
all citizens regardless of their financial 
circumstances. 

Copeland is also responsible for the 
creation of a unique services compo­
Mnt within the VLP. After discussions 
with Judge John L. Carroll, U.S. Magis­
trate for the Middle District of Alabama. 
Copeland realized that magistrates in 
this district need the capability or refer­
ring indigent citizens to a volunteer 
attorney who will provide initial ser­
vices free of charge. Case types most 
often seen by the magistrates in this 
regard were then added lo lhe enroll­
ment form or the VLI' by Copeland and 
.idministralive details were coordinated 
with the clerk's office of the District 
Court. This cooperative effort between 
the federal judiciary and a local bar 
association to ser"e indigents through a 
pro bono project is unique in Alabama. 
No other VLP or pro bono program in 
this state currently has such a project 
~s part or its services. Montgomery 
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County attorneys are thus serving as 
role models for attorneys throughout 
Alabama. IL is hoped by Copeland and 
the board members or the Montgomery 
County Bar Association thnt other pro 
bono programs will review this special 
project and institute a similar one with· 
in their local VLP proiect. 

Finally, it must be noted that one 
major reason for the success of the VLP 
has been the cooperation of Jim Smith 
and the staff or the Montgome1')1 Region­
al Office of Legal Services Corporation of 
Alabama. Legal Services programs 
nationwide are now threatened with 
decreased funding or zero funding by 
Congress. In light of this, pro bono ser­
vices from the private bar are greatly 
needed to assist Legal Services staff in 
meeting the ever increasing legal needs 
of indigent clients. Smith and his entire 
staff have pledged their support to the 
Montgomery County Bar Association 
and will provide income eligibility 
screening for the VLP. Without lhis 
screening mechanism, the new VL,P 

simply could not exist. Montgomery 
County attorneys are grateful for this 
active suppOrt b1• Legal Services attor· 
ncys and staff and look forward lo work· 
ing cooperatively to better meet the 
civil legal needs of indigent Mont­
gomery County citizens. 

The newly restructured VLP has 
prQ\.'tJ\ to be very successful in a short 
period of lime. Recruitment efforts will 
contir.ue in the months ahead. Members 
of the Montgomery County Bar Associa­
tion may be proud of their long-standing 
commitment to the provision of pro 
bono legal services and service to the 
community generally. Recognition of 
those attomC)-'S will be a high priority for 
the coordinator of the VLP: however, 
participating volunteers know that 
helping clients in a lime or great per­
sonal crisis is sufficient reward in and or 
itself. If you are a practicing attorney in 
Montgomery County and have not yet 
joined the VLP, please call the VLP 
coordinator (located in the Alabama 
State Bar building) al 269-1515. • 

CADSO 
Computer Animation and Design Services 

euurtJvo111 /JJ'CsCJ1tatio11s J JccidCJtt t<ccrcatio1ts 

Stl lC of the an 
computer gr.iphic.~ ~ml l'idco . 
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Accur:uc, to ~cak 
3·DModcls 

529 Oaklinc Dr. Birmingh21n, AL. 35226 
Office (205) 823-8103 
Fro: (205) 823-817 1 
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Allied-Bruce Tenninix, Inc. v. Dobson: 

Widespread Enforcement of Arbitration 
Agreements Arrives in Alabama 

Introduction 
The United States Supreme Court case 

of Allied.Bruce 'renninix, lnc. v. Dobson, 
115 S.dt 834 (1995), Tee<?)'ltly held that the 
r,'ederaJ Arbitration Act (the FAA) governs 
all contracts within Congress's interst;ite 
commerce po\~er. This hQlaing signifi­
cantly etiangis arbitration law in many 
states, because the FAA li~erally enforces 
prospective agreei\,ents to submit dis­
putes 'to arbitration. Many state ar!,itra­
tion statutes Jl!ecl1;.ded enforcemenl.of 
prospective arbitration agreements in 
eertain categories of contracts, and those 
iu:bitration agreements w1JI now be enforce­
able under the"FAA. 

Nowher~~ ill the ease have-more impac:t 
than in Alabama. Although Alabama has 
long enforced arbitrati"on awards after 
parties voluntal'ily pufs'ue U1em to con­
clusion, Alabama law has always refused 
to enforce prospective agreements to 
submit disputes to arbitration. Widespread 
application of the F'AA. therefore, will 
revolutionize arbitration law in this state. 
For the first time, enforcement of con­
tractual arbitration provisions will be the 
rule rather than U1e exception in Alaba­
ma. In the wake of this change, many 
Alabama lawyers will need to become bet­
ter acquainted with the FM. More impor­
tantly, they must reconsider the advice 
they give clients about whether lo include 
arbitration provisions in their contracts 
and whether to sign contracts contain­
ing arbitration provisions. 

Alabama Arbitration Law and 
the Alabama Supreme Court 's 
resistance to the FAA 

Nearly al l arbitration comes about 
because the parties al some l.ime volun­
tarily agreed to arbitrate their disputes 
rather than take them to court. Parties 
might make such an agreement after a 
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dispute arises; or, more commonly. par­
ties to a contract might agree to arbi­
trate any disputes that later arise from 
their contractual relationship. In either 
case, if one party subsequently refuses to 
arbitrate and instead files a court action, 
then the court must dtGide 1vhether lQ 
enforce the agreement lo arb,!trate. 

NearJy alone among the states. Alaba­
ma completely refuses lo enforce all 
~tfch agreements. Nol only have Alabama 
courts continued to embrace the old com­
mon law hostility toward arbitration agree­
men ts, the Alabama Code exp~essly 
prohibits their enforcement~Ala. Code § 
8-1-4i1(3). u;:ider Alab~ma law, therefore, 
a par,cy lo an arb1lrat1on agreement may 
revoke bis agreement any time before an 
arbitration award is rendered. 1As a result. 
a{bitration agreements have been mean­
ingle..-;s in Alabama, and tl1e use of arbi­
tration has been limited. 

The Alabama Supreme Court summed 
up Alabama arbitration law as follows: 

!Alt this juncture, this Court feels 
compelled to point out its disfavor 
of predispute arbitration agree­
ments. In fact, Ala. Code loij 1975, 
(section! 8-1-41(3), explicitly pro­
hibits the enforcement of predis­
pute arbitration agreements. This 
somewhat hostile attitude toward 
predispute arbitration agreemenLs 
is rooted lo the belief that parties 
should not be permitted, by their 
agreement. to oust the courts of 
their jurisdiction ... . 

"The public policy of this state is 
to encourage arbitration and ami­
cable settlements of differences 
between parties; but public policy 
also holds void an agreement in 
advance to oust or defeat the juris­
diction of all courts, as to differ­
ences between the parties." 

H.L. Fuller Construclicm Co. u. Indus­
trial Deuelollmenl Board. 590 So.2d 218, 
221 (Ala. 199l)(quoting Wells v. Mobile 
County Board of Realtors . 387 So.2d 
140;14<1 (Ala. 1980)). 

This antagonism toward arbitrat ion 
agreements connicts w1th the J10licies1 
embodied in the fi'M. Congress enacted 
the i>M specifically to avoid lh~c~mmon 
law rule that arbitration agreements 1tere 
void and against public policy. Southland 
eorp. u. Keating, 465 U.S. l, 13-14 (l9s;.J. 
The FAA thus specifically provides lhal any 
arbitration agreement to which the Act 
applies "shall be valid, enforceable, and 
irrevocable, save upon such grounds as 
exist... for the revocation of any other 
contract." 9 U.S.C. § 2 (1988). 

To avoid preempllon by the F'AA of 
Alabama's policy against the enforcement 
of arbitration agreements. the Alabama 
Supreme Court narrowly construed the 
scope of the FAA's applicability.'lt first 
held that the FM applied only to cases in 
federal court-not cases in state court 
"The wording of the Act and its legisla­
tive history," the court said, "indicate a 
desire by Congress to create a law only 
applicable in federal courts in diversity 
eases." Ex Parle Alabama Oxygen Co., 
433 So.2d 1158, ll62 (Ala. 1984). This 
interpretation enabled Alabama courts lo 
continue denying enforcement of all arbi­
tration agreements brought before them. 

The United States Supreme Court over­
turned this interpretation of the ~·AA, how­
~r. in Southland Corp. v. Keating, 465 
U.S. 1 (1984). The Court held in South­
land Ulat the FM '·creates a body of fed­
eral substantive law'' based on Congress's 
power to regulate interstate commerce. 
Id. al 12. While conceding some ambigu­
ity in the FAA's legislative history, the 
Court held that Congress intended the 
central provisions of the FA<\ to apply in 
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state as well as federal courts. 
After Southland. the applicability of 

lhe FM hinged on the FM's inll!rstate 
commerce requirement. By its own terms, 
the l'M applies and requires enforce­
ment or arbitration agreements only if 
they are In a ;·maritime tnnsaction or a 
contract evidencing a transaction in 
(interstllt) commerce." 9 U.S.C. §§ l & 
2. I( neither the maritime transaction nor 
the interstate commerce requirement is 
satisfied, then the FM does not apply; 
and state law controls. In Alabama. that 
means the arbitration agreement is void 
and unenforceable. 

Again trying to salvage Alabama's poli­
cy disfavoring arbitral ion agreements, 
the Alilbama Supreme Court limited the 
applicnbility of the ~·AA by narrowly con­
struing its interstate commerce require­
ment. The test for determining whether 
a contract is one "evidencing a transac­
tion in (interstate! commerce" and thus 
enforceable under the FAA. the Alabama 
court held, is "whether. al the time (the 
p.1rt1es) entered into !the contract( and 
accepted lhe arbitration clause. they con, 
/empluted substantial interstate activi­
ty." Ex Porte Jones, 628 So.2d 316 (Ala. 
1993)(quoling Ex Parle IVanm, 548 So.2d 
157. 160 (/\la. 1989). and Matro Industri­
al Pan1ting C-Orp. v. Termn1al Construc­
tion Co., 287 F.2d 382. 387 (2d Cir.) 
(Lombard, J .. concurrin11)(emphasis in 
original)). Application or this test, which 
was substantially more restrictive than 
tests used by most other courts, resulted 
in numerous contracts being deemed 
outsWe the coveragt: of th, FAA. Conse­
quently, Alabama law continued to gov­
ern man>• arbitration agreements in 
Alabama (particularly those relating to 
consumer transactions). making them 
iinenforceable.> 

Allied -Bruce Term/niJr 
Compan ies , Inc . v. Dobson 

The United States Supreme Court again 
overturned the Alabama court's narrow 
inl erpretMion of the FM in ,Wied-Bruce 
Tann1i1lr Companies. Inc. v. Dobson. Thal 
case concerned an arbitration agreement 
in a termite protection contract between 
an Alabama homeowner and an Arkansas 
corporation doing business in Alabama. 
The contract provided that Terminix 
would provide termite protection for the 
lifetime of the residence in exchange (or 
nn annual fee. It further provided that 
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Terminix would arrange and pay for any 
repairs made necessary by subsequent 
termite damage. When termites were later 
discovered, Terminlx provided extermi­
nation treatments and performed vari­
ous repairs. The homeowners later filed 
a civil action against Terminix, however, 
claiming that Terminix breached the ter­
mite protection contract by failing to pro­
,.;de all necessary repairs. 

Relying on an arbitration provision in 
the contract, Terminix med a motion to 
slay lhe litigation to allow arbitration to 
proceed. The trial court denied the motion. 
and the /\lab.1ma Supreme Court afiirmed. 
An arbitration agreement is enforceable 
in Alabama. the court noted, only if it falls 
within the coverage of the FAA. Applying 
Its "contemplation of substantial inter­
state activity" test. the court held the FAA 
inapplicable because the homeowners did 
not contemplate substantial interstate 
activity ,ohen they entered the contract. 
The>· dealt with Terminix in its Daphne, 
Alabama office. and they purchased ser­
vices lor and protection or lheir home in 
l~airhope, Alabama. 

The United States Supreme Court, how­
ever. held that the PM did apply to the 
termite protection contract and required 
enforcement of its arbitration provision. 
The Court rejected the ·contemplation 
of substantial interstate activity" test used 
by the Alabama Supreme Court. The rel­
evant inquiry, the Court s.,ld, ls whether 
the contract in fact involved interstate 
commerce-not whether the parti.es con­
templated such commerce. More imp0r­
tanlly, the Court held that the phrase 
"in\lOlving commerce" used in the FAA is 
the "functional equi\•alent" of the phrase 
"affecting commerce." a phrase that "sig­
nals a congressional intent lo exercise its 
Commerce Clause powers lo the full." Id. 
at 839. The Court thus concluded that the 
Act reaches to the limits or Congress's com­
merce power. Under this standard. the 
ttrmite protection contract clearly im'Olv­
ed interstate commerce. ·1n addition to 
the multistate nature or Terminix ... : 
the Court noted, "the lermite- treating 
and house-repairing material used by 
ITerminixl in its (allegedly Inadequate) 
efforts to carry out tm tenns of the Plan. 
came from outside Alabama.· Id. at 843. 

Appll cabillty of the FAA after 
Allied -Bruce Term/n ix 

Under Allied-Bruce Terminix, then, 

the FAA applies to all arbitration agree­
ments within Congress's commerce 
power. Traditional wisdom and the many 
Supreme Court decisions construing the 
commerce power indicate U1al it is almost 
limit less. It extends to any activity or 
transaction that "affects interstate com­
merce." Hodel v. Virginia Surface Min­
ing & Reclamfllion As:socialion, 452 U.S. 
264, 276-77 (1981). Applying this stan­
dard, the Supreme Court has held that 
even "intrastate activities or a very small 
scale (cnn( be federally regulated if they 
might affect commerce when combined 
with similar small-scale activities." John 
E. Nowak, el al., Conslilulional law 
153-54 (3d ed. 1986). In Wickard v. Fi/­
bum, 317 U.S. 111 (1942), for example, 
the Court held that Congress could use 
Its commerce power lo regulnte a farmer's 
production or grain 011 his own form for 
his own consumption. The reach of Con· 
gress's commerce power and thus of the 
f'M. therefore. is immense. 

The only case in more than 50 years 
to suggest any limit lo the commerce 
power is the recent case or United States 
u. lopez, 1995 WL 238424 (/\prll 16, 1995). 
That decision struck down a (ederal statute 
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banning the possession of firearms in citrant party to proceed with arbitration 
school zones specifically on the ground as agreed. In order to obtain such an order, 
that it was beyond Congress's commerce a party must show: (1) that a valid and 
power. The decision may be limited to enforceable written agreement to arbitrate 
the peculiar facts of the case. or it may exists; (2) that a dispute exists between the 
mark a renewed initiative by the Court parties; (3) that the dispute is referable to 
to narrow Congress's commerce power. arbitration under the arbitration agree-
In any event, it suggests that while the ment; (4) that a demand for arbitration 
scope of the FAA's applicability may be was made; (5) that the other party failed 
immense, it is not limitless. or refused to arbitrate; and (6) that the 

Despite Lopez, the FAA has almost uni- dispute arises from a maritime transac-
versal applicability, since the Court's other lion or a contract involving interstate 

These federal rules of arbitration con­
tract law. based on either the language 
of the l';\A or the polic.ies implicit in it. 
reflect a strong policy favoring arbitra­
tion. As summarized below, the Court's 
decisions actually make arbitration agree­
ments more enforceable than 0U1er type.s 
of contracts. Indeed. an arbitration pro· 
vision is more enforceable lhan the sub­
stantive provisions of the contract that 
contains it. 

cases interpret the commerce power so conunerce. Section 4 clearly contemplates 1. Issues Relating to the Validity of 
expansively and since the FM now applies that such petitions shal I be addressed to the Contract 
to the limits of that power.• All commer- federal district courts, but il limits federal In deciding whether to enforce an arbi-
cial arbitration agreements (and nearly jurisdictiolo_ r such petitions to cases tration agreement. a court must first 
all arbitration agreements of any kind) in which t e I I courts have indepen- determine that the parties actually entered 
affect interstate commerce, are within dent subj t att r · risdiction. It is not valid contract to arbitrate and that no 
the federal commerce power, and are thus presently I r whetfi state cou st nses exist to defeat the contract. The 
governed by the FAA. The result~ - issue ord r compellin r i I', expressly 1>rovides that arbitration 
virtually all arbitration agreemii,_n~--are.., suant to§ 4, , reements within its coverage are "valid, 
enforceable as a matter of federat. aw, B. Co11tracl Law a11d /he FAA rrevocable, and enforceable. save upo11 
and al I courts - includ ing Alabama t.s inc)icated by the above requirements such grou11ds as exist al law or i11 equi-
c.ourts- are obligated to enfot& them for obtaining an o der staying litigatio ly for the revocalio11 of a11y co11trac/." 9 
pursuant to the l'AA. or compelling arbitration, proceed in s U.S.C. § 2 (1976). A party thus may defeat 

to enforce arbitration agreements Lind~ 'tration agreement under the FA,\ 
Enforcing arbitrat ion agree• the FAA raise a variety of~u · not dire by showin "la!:k of consideration, fraud, 
ments under the FAA' Jy addressed by the Act. Arbitration agree- u a do ®ility, or any other contract 

A. The Mechm1ics of E11forcing ,r,bi- merns, alter all, a're simP,IY contpicts, nd def en . • 
/ration Agreements $fli'der tlie'FAA: the substantive l)O\tion"of tl)e PAA on its or o prevent enforcement or an 
Orders to Sta.I/ lil igatioh and to face 1bes liltl r, ore tnao require these ar · ation provision. however, a contract 
Compel A'!!. 1"ation ci ntracts to Qe enforeeil like all other c · defense must relate specifically to the arbi-

The I' AA provrnes h~ avenue's for Gaels. Attempts"fo enforce or circu~ , l tration provision itself. The federal doc-
enforcing arbitration a~reement within arbitration agreements, therefore, rais trine of severability treats the arbitration 
its covera'ge: (i) a stay of litigation pena- a host of contract issues just as atle pts provision as if it were separate from the 
ing arbl{rajion and (ii) an orc!_er com- to enforce other.conrracts do'i_earties ay remainder of the contract. A contract 
pelling arbitratiQ_n.See 9 U.S.c~k§ 3 & 4 argue. for example. tliat tbe c6iitt: c efense that concerns the contract as a 
(1976). lf a lawsuil"is brougtit on 'an issue ineludiog the arbitration clab=is vo 1 •hole, therefore, will not prevent arbi· 
that is subject lo a vali{'a~ ra(atJp agree- on'grounds of frauil or unconsc, bih lion; rather, the court will require U1at 
ment, section 3 l?lovia~ ~ a '}!le court t)•; or they may argue that a partic defense to be addressed to the arbitrator. 
on application ofon,e~]l e parties"mus ~ ispute is not covered by the language o If, for example, a party contends that a 
stay the action until,~ Pirt~~ limi the applicable arbitration clause. contract containing an arbitration pro-
to an arbitration proceeding'an acCQ~ance Although state contract law could rea- vision was fraudulently induced, the court 
with the terms of their~agreemenU 9 ~h ably govern these issues, the United will nonetheless order arbitration unless 
U.S.C. § 3 (1976). In or<ler to obtam'the ~fStes Supreme Court has construed the the party shows that the fraud related 
stay, the party seeking to enforce the arbi· FA:\\ to provide federal rules to govern specifically to the arbitration provision. 
tration agreement must show {)) that a mao/~ f these contract issues as they See Prima Point Corp. v. Flood & Con-
valid and enforceable written agreement rela~t o arbitration agreements. These klin Mfg. Co .. 388 U.S. 395 (1967). A claim 
to arbitrate exists; (2) that the controver- federal rules preempt state Jaw whenev-
sy involved in lhe lawsuit is referable to er U,~ l';\A applies. Indeed, the Alabama 
arbitration under that agreement; (3) Supreme Court has stated: ''In cases gov-
Lhat Lhe controversy arises from a mar- emed by the FAA, the federal substantive 
itime transaction or a contract involving law of arbitration governs, despite con-
interstate commerce: and (4) that the tral')• state law .... Further. the provisions 
party seeking the stay is not in default in or the PAA govern all questions of the 
proceeding with such arbitralion. See 9 validity, interpretation. construction, and 
U.S.C. § 3 (1976). enforceability of the arbitration agree-

SecLion 4 provides procedures for ment". See Maxus, Inc. v. Sciacca, 598 
obtaining a court order to compel a recal- So.2d 1376, 1379 (Ala. 1992). 
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of fraud that relates directly to the arbi­
tration provision will be decided by the 
court. but a claim of fraud that relates to 
the contract as a whole must be addressed 
to the arbitrator. The effect is that an arbi­
tration provision is more enforceable than 
other parts of the contract because it is 
immune to contract defenses directed at 
the contract as a whole which may ren­
der void the remainder of the contract. 

2. Issues Relating to the lnterprela· 
lion of the ArbltrnUon Agreement 

Even after a court determines that there 
exists a valid arbitrdtion contract governed 
by the l'AA, the court must still interpret 
that contract. Since the obligation to 
arbitrate is conlr.\clual. courts can require 
a party to arbitrate only those disputes 
he or she agreed lo submit to arbitration. 
The court thus must determine whether 
the dispute in question is covered by the 
parties' arbitration agreement. In other 
words, the court must determine whether 
the dispute is "arbitTable." 

;\s it does with issues relating to the 
existence of a contract. the federal com­
mon law of arbitration tilts In favor of 
arbitration the standards governing the 
construction of arbitration provisions. 
Like any other contract interpretation. 
lhis inquiry requires the court lo deter­
mine and gi,'t foru to the parties' intent 
The Supreme Court has recognized a 
presumption of arb11rability, however. 
that requirts courts to order arbitration 
if an)' reasonable interpretation of the 
arbitration agreement would cover the 
dispute In issue. See Moses H. Cone 
Memorial Hospital 11. Mmury Ccnstruc­
lion Co .. 460 U.S. l , 24-25 (1983). 
Indeed, the Court has stated: 

"An order lo arbitrate ... should 
not be denied unless il may be said 
with positive assurance that the 
arbitration clause is not suscepti­
ble of an interpretation that covers 
the asserted dispute. Doubts 
should be resol~ in fa,-or of cov­
erage." 

United Stael Workers of America o. 
Wa"ior & Gulf Naviganon Co .. 363 U.S. 
574. 582-8311960).• 

In sum. the ~·M now applies to virtual­
ly all arbitration agreements. Under the 
Act and the Supreme Court's construe­
lion of ii, arbitration agreements are not 
only as enrorceablc as other contracts, 
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they are more enforceable. Arbitration 
provisions that are denied enforcement 
under lhe FM, therefore, will be rare. 

A new look at arb itration 
Now that contr.ictual arbitration provi­

sions will be routinely enforool in Alaba­
ma. Alabama lawyers musl take a closer 
look al the advantilges and disadvantages 
of arbitration in order to advise clients 
about lhe advisability of entering arbi­
tration agreements. Arbitration differs 
from llligalion in a number of respects. 
While these differences may offer many 
advantages over lltlgation, lhe desirabil­
ity of arbitration and an arbitration pro­
vision must be evaluated independently 
in light of each client's needs. 

First. arbitration is usually (but not 
always) faster and less expensive than a 
judicial trial. Arbitration ordinarily entails 
less pretrial maneuvering, and the arbi­
tration hearing usually takes place long 
before the case could get to trial. Since 
the matter proceeds lo hearing more 
quickly, arbitration can precipitate a set­
tlement more quickly. The arbitration 
hearing itself also Is generally shorter than 
a Lrial. This relative speed of arbitration 
is, of course. generally advantageous. 
because il usually makes the process 

less cosily than litigation and it ends the 
dispute more quickly so that the parties 
can focus on more productive endea\'­
ors. This speed can of course be detri­
mental if a client has some interest in 
delaying resolution of the dispute. 

Second. parties in arbitration have sub­
stantially more nexlbility and control 
over the process. They usually can deter· 
mine the lime and location of the hear­
ing. More Importantly. the parties can 
by agreement select or devise arbitration 
procedures that best suil their particular 
circumstances. They may adopt proce­
dures devised nnd published by organi­
iations like the American Arbitration 
Association, or they may tailor procedures 
lo fil a particular dispute or contract 

Third, arbitration procedures usually 
are less formal and technical than court 
procedures. They typically provide little 
or no pretrial discover)•. and they gener­
ally do not require adherence to legal 
rules of evidence. These characteristics 
contribute to the relative speed and iow 
cost of arbitration, ,ind lhey generally 
create less hostility among the parties 
and counsel than in litigation. Conse­
quently. arbitration is more likely to 
permit the continuation o( profitable 
relationships. These same characteris-
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tics, however, may create disadvantages. 
Formal judicial procedures were designed 
to protect the accuracy and integril)I of 
judicial decisions. and dispensing with 
those procedures may co~mise the 
values they protteL The Pi!rt'iel; ribne -
less can control these mat n arollt11t.ra.....::::::::c%. 
lion because they may use judicial 
procedures if they choose. 

Fourth . parties in arbitrat1 
greater control over the selectio r the 
decision maker(s). They can choose rbi­
trators who ore expert in the subJect 
matter of the dispute. OrganizaLions 
such as U,e American Arbitration !As-~o­
ciation maintain ll~ts of available arbi­
trators who are expert In a variety of 
fields. Such expert arbitrators are better 
able to understand the someti ch­
nical subJect matter of comme 1al jis· 
putes and the speci31ized ont t • 
which the disputes arise. --z ~ 

Fifth, arbitration provides a.'-gfeater 
measure of finality than litigation. 
E.~cepl for a few narrowly defined grounds 
for appeal. the decision of lhe arbitrator 
is final and binding. 9 U.S.C. § IO. This 
finality contributes to the lower cost and 
greater speed of arbitration. Al the same 
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Conclusion 
B~use of th marly potentialad\'an­

Lages arbitration offers, its use around 
the CO\lnll)' is widespread anil growing. 
While arb1trallon is not appropriate in 
e-.oery case and its use should not be man, 
dated, parties should be able to agree 
vof1Jntarily to'3rbitrate their disputes. To 
have any meaning and effect. ~agree-
ments must be tniorceabl T FAA 
provides tnnt enforcement. T 'Jli'n-
sive application o( the !'AA announced by 
Allied-flruce 1im-nini,r, therefore, fi~ ly 
provides modern arbitration for Alajjama. 

As Indicated by the recent /,0~~ case. 
however. the reach of Congress's com­
merce power and thus the f'M has lim­
its. Some few arbitration agreements 
remain beyond the FM's coverag_e. Con­
sequently, Alabama still needs to enact 
modern arbitration legislation to 
ra,,crse its antiquated treatment of arbi­
tration agreements and to make 
enforceable agreements not governed by 
the l'M. 

A bill to accomplish that end has been 
proposed by Rodney A. Max and is cur­
rently pending in the Alabama legisla­
ture . The proposed bill would repeal 
section 8· 1·41(3), which prohibits spe­
cific enforcement of arbitration agree­
ments. It also would modify section 6-ll-L 
which previously purported lo encour­
age arbitration but had no real effecL 
Under the proposal, section 6-6-1 would 
read as follows: 

The public policy of this state 
encourages the resolution and set­
tlement of pending and future con­
troversies through negotiation. 
mediation, arbitration, and other 
alternative dispute resolution mecha­
nisms. Agreements providing for 
arbitration or other alternative dis-

putt resolution mechanisms shall 
be specifically enforceable. 
This bill should be enacted. Combined 

with the expanded application of the FM. 
it would enable Alabamians to take full 
advantage of not only arbitntion but also 
the increasing amy of alternati\'e dispute 
resolution mechanisms. • 

The author thanks Professor Stephen 
J. Ware for helpful comments on earlier 
~his article. 
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THE THIRD CITIZENS ' CONFERENCE ON 

N%i:iJ~t4iffiiik•id;I ;1 
by A5socia/e Justice Hugh MaddDx 

"Reform of the Justice system Is too important 
to be left to lawyers and judges . " 

T
his statement was made by 
Chief Justice William Rehnquist 
of the United States Supreme 

Court LO a Just Solutions Conference 
organized by the American Bar Associa· 
lion and held May 1-3. 1994. in Lees· 
burg, Virginia. attended by 380 
conferees, a majorily of whom were 
nonluwyers - educalors, civic leaders. 
citizen activists, media representatives, 
business people. labor representatives. 
elected and appointed officials. con­
sumer activists. and others. 

In a report resulting from that confer­
ence, entitled Just Solulions, Seeking 
Innovation and Change in /he American 
Justice Sys/em, the conferees noted: 

"The American Justice system is 
at a crossroads. facing challenges 
unprecedented in the nation's histo-
1')1, challenges unforeseen as recently 
as a generation ago, challenges for 
which the sysltm Is neither de­
signed nor is now equipped to han· 
die. While the system is among the 
world's finest-Indeed. it remains 
one or the nation's hottest ex­
ports-change is clearly called for.'' 

"In the justice S)'$lem, change is 
most likely when it occurs 'where 
the rubber meets the road'--i!t the 
state and local level, where it touches 
real people every day. If change is lo 
be lasting it cannot be imposed from 
Washington. or l'\'en from the bench· 
es of state supreme courts and state­
house chambers. II must originate in 
cities and towns. and ll must reflect 
the concerns of everyday people. 
While the agenda should be 
Informed and ad,•anced by justice 
system ·insiders'-national. state, 
and local bar associations promi­
nent among them- it is the public, 
above all. that the system must not 
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fail. and it is the public interest that 
must be this mission's compass."• 
Alabama, of course, learned the value 

of citizen Involvement in changing the 
justice system almost 30 years ago when 
the Alabama State Bar. under the leader· 
ship of its president, Howell lieflln, took 
an active role in convening the First Citi-
1.ens' Conference on Alabama Stllte Courts 
to address problems faced by the judi· 
ciary at that lime. While he was president 
of the Bar. I fellin had appointed a "Com­
mittee on the Feasibility or a Citiz:en·s 
Conference" and two other committees 
that were 1..1sked lo study the problem of 
the congestion of cases in the circuit and 
appellate courts.• The Feasibility commit· 
tee recommended that the Alaooma State 
Bar. \\ilh the help of the American Judi­
cature Society, sponsor a "Citizen's 
Conference on Alabama State Courts."' 
The First Citizen's Conference was held 
in Montgomery on December 8. 9. and 
10, 1966. The conferees were from l'\'ery 
part of the stale and were di\oerse in their 
professions and trades; and al the con­
clusion of their meeting, they adopted a 
consensus statement recommending the 
abolishment of justices of the peace, the 
creation of a unified judicial S)'Stem. and 
the establishment of a judicial adminis­
trative ofllce of courts al the $Lale level.' 

Some recommendations of the First 
Citizens' Conference were adopled by the 
Legislature in 1969 and 1971,' but the 
major overhaul of the Judicial system 
would come later when llowell HeOin 
was elected Chief Justice of the Supreme 
Court of Alabama, and a Second Citizens' 
Conference was convened that made its 
final recommendations in J973. Those 
recommendations ultimately resulted in 
the creation of the Unified Judicial Sys­
tem and the adoption of the Judicial Arti­
cle Implementation Act, and Alabama's 
Judiciary became a model for the rest of 
the country.• 

After creating the Unified Judicial Sys­
tem. the Legislature did more. It provld· 
ed for continuing planning by continuing 
the Alabama Judicial Conference that had 
earlier been authorized, and by creaiing 
the Alabama Judicial Study Committee.' 
Neither the Judicial Conference nor the 
Judicial Study Committee was structured, 
as the first two citizens· conferences had 
been, to provide for the type of citizen 
involvemenL 

Mer having heard of the usefulness of 
comprehensive planning al the Confer­
ence of Chief Justices, Chief Justice 
Sonny Hornsby, in the fall of 1992, re­
quested the Administrative OHice of 
Courts lo initiate a statewide planning 
program. designed to allow the judiciar')' 
to examine itself and to define.its priorl­
lfes. Fifty representatives of the trial and 
appellate courts, all connected with lhe 
Unified Judicial System, served as a steer­
ing committee and met in Birmingham. 
Former Governor Albert P. Brewer and 
Dr. James W. Williams, Jr., president and 
executive director, respectively, of the 
Public Affairs Research Council of Alaba­
ma, served as facilitators, and the group 
identified several areas in which improve­
ment could be made.• 

The specific objective of this "in-house" 
planning group was to reconfirm or rede­
fine the mission, goals, and objectives of 
the Unified Judicial System, to idenlify 
.uternatives for improving the e((icicncy 
and effectiveness of court processes and 
services. lo develop a comprehtmsive 
program for implementing the changes 
recommended, and lo establish an on­
going process to monitor and evaluale 
any changes lhal were made. 

AL an initial meeting of the Judidal 
Planning Committee in NO\-ember 1992. 
former Governor Albert P. Brewer asked 
each member of the committee to rede· 
fine the mission, goals. and objectives of 
the Judicial System and to identify issues, 
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areas, procedures, or processes that might 
need to be refined or changed. so that a 
comprehensive plan could be developed 
to improve the efficiency and effective­
ness of the Unified Judicial System. Each 
committee member was specifically asked 
to "dream" and to define his or her indi­
vidual vision of how the Unified Judicial 
System could better serve the public. A 
joint meeting of the committee and the 
various subcommittees appointed to 
address specific problem areas was held 
in Tuscaloosa in September 1993. At this 
combined meeting, the members defined 
various "visions" of an ideal S)•stem for 
the courts of the future, and they adopt­
ed the following mission statement for 
the Unified Judicial System: 

"The mission of the Alabama I Uni­
fied] Judicial System is to provide 
equal justice under law in all cases, 
controversies, and matters within its 
powers and jur isdiction and to be 
accountable for the provision of 
judicial services in a just, speedy, and 
efficient manner so that the integrity 
of the system and the pub lic's 
respect for it will continue to be 
maintained." 
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One of the first findings of the commit­
tee was that the Unified Judicial System 
was. for the most part, operating reason­
ably efficiently. The second major finding 
was that, while a formal "planning doc­
ument" may never have been published. 
the officials of the Unified Judicial System 
had been planning and were still plan­
ning; however. the citizen input that had 
been evident in the citizens' conferences 
was missing, and a recommendation was 
made thal Lhe feasibility of reconvening 
a citizens' conference be explored.• 

At its' annual meeting on December 
1993, the Judicial Planning Committee 
endorsed the concept of the citizens' con­
ference and fonnally adopted a recommen­
dation directing U1e Administrative Office 
of Courts to review the feasibility of fund­
ing a new citizens' conference and to re­
port its findings at the Committee's 1994 
meeting. 

Interest in reconvening the conference 
heightened substantia lly after the 
November 1994 elections, in the hope the 
conference could look at several issues, 
especially concerning judkial selection 
and retention and financing for judicial 
campaigns. The Committee selected sev­
eral of its members to serve on a steer­
ing committee lo explore the feasibility 
of reconvening a citizens' conference, 
and securing the necessary funding.•• 
Pom1er Governor Albert P. Brewer agreed 
to chair the steering committee, and the 
Committee met on December J, 1994, at 
Samford University. That steering com­
mittee of the Judicial Study Commission 
formally issued a resolution recommend­
ing that the Alabama Judicial Conference 
and the Alabama State Bar, which had 
called Lhe First Citizens' Conference, be 
the appropriate group to jointly consid­
er a calling for the citizens' conference. 

On December 9 , 1994, the Alabama 
State Bar. noting the "widespread public 
concern, \\>hich is shared by the Alaba­
ma Stale Bar, about judicial elections in 
/\laban1a;' and thal the Bar's Task Force 
on Judicial Selection had previously 
"spent much Lime extensively studying 
issues involving the elected judiciary," 
adopted a resolution in which it called 
for and authorized the formation of a 
Third Citizens· Conference on the Alaba­
ma State Courts, "to be modeled gener­
ally on the 1966 and 1973 Conferences, 
to study the selection of judges in Alaba­
ma, judicial campaign financing and 

other important issues affecting the 
administration of justice in Alabama.'' 

On March 10. 1995, the Alabama Judi­
cial Conference, after noting that "the 
Alabama Judicial Planning Committee, 
after two years of study lofJ a number of 
issues affecting the structure, organiza­
tion, and administration of the Alabama 
state courts, lhadl recommended that 
the Alabama Judicial Conference and the 
Board of Bar Commissioners of the Alaba­
ma Stale Bar jointly issue a call for a 
Third Citizens' Conference on the 
Courts," adopted a resolution asking 
former Governor Brewer and Retired 
Justice Adams to solicit nominations for 
participants in such a conference. The 
Alabama Judicial Conference also asked 
that t:he Ciliz.ens' Conference "to make 
a report to the Judicial Conference and 
Board of Bar Commissioners on the 
issues of judicial selection and cam­
paign finarn:ing as soon as possible, and 
if feasible, prior to the 1995 session of 
the Alabama Legislature and make a II 
other reports on subsequent issues as 
soon as practicable." 

The Third Citizens' Conference was 
convened and held its first meeting on 
March 23, 1995, in Birmingham at the 
Carraway Convention Center, where the 
conferees heard remarks from Broox 
Holmes, President of the Alabama State 
Bar, and Chief Justice Sonny Hornsby, 
chairman of the Judicial Conference. 
They also received an overview of the 
Alabama Judicial System from Abner .R. 
Powell Iii of Andalusia. Attorneys Joe 
Whatley and David Boyd briefed the 
conference on the status of the two Vot­
ing Rights suits pending in the Eleventh 
Circuit Court of Appeals involving the 
structure of Alabama appellate and cir­
cuits courts, which could have an impact 
on what the conference was consider­
ing. Ms. Frances Zemens, vice president 
and executive director of the American 
Judicature Society of Chicago, spoke on 
the topic, "Judicial Selection in the Unit­
ed States," and Dr. Patrick M. Mcl'ad­
den, Loyola University School or La"'· 
Chicago. talked about "Campaign Financ­
ing for Judicial Elections." 

The conferees were assigned to dis­
cussion groups, where they discussed 
these questions: Whal do you like about 
Alabama's current process for selecting 
judges, both lrial and appellate? What 
do you believe could be improved about 
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Alabama's current judicial selection 
process? How could the suggested 
Improvement be addressed by conllnu­
i ng wit h partisan elections, or by 
changing to nonpartisan, either a 
muil/nominating commission. or 
merit Governor nominating, ... 1lhou1 a 
commission> The conferees then 
reassembled and the various discussion 
groups gave their reports. 

The conference met a second time in 
Montgomery on May 4, 1995. Retired 
Judge Richard Holmes told the group 
about the operations of the Judicial 
Inquiry Commission relating to the dis­
cipline of judges, and Robert Elliott. l~sq., 
of Lexington. Kentucky, discussed the 
operation of the nonpartisan election 
process in Kentucky. John fox Arnold, 
Esq. of SL Louis, discussed the "Missouri 
Plan," a merit selection plan for select­
Ing and retaining judges. 

Although the conference was initially 
established to consider judicial election 
and retention and financing for judicial 
campaigns. the Third Citizens' Conferern 
could be a long lived group, and judicial 
selection and retention and campaign 
(innncing were only the priority Items 
that needed attention because the Leg­
islature was in session. 

The initial steering committee desig­
nated by the Judicial Planning Commit­
tee to consider the feasibility of convening 
a citizens' conference considered the /\BA 
Model for Commission Creation and Mem­
bership, and s~cilically considered the 
following, which were adapted from Jusl 
So/ulions, Seeking lnnoualion and 
Change in the American Justi ce 
System, /\BA, 1994, pp. 65-71: 

Suggested mandates for 
court reform commissions : 
• Creating and then supporting projects. 

programs, and initiatives to improve 
the justice system in the jurisdiction; 
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• Increasing public awareness of and 
gaining public support for Justice sys­
tem improvements; 

• Enlisting public and government sup­
port for fair and adequate funding for 
the state's justice system: 

• Identifying and disseminating models 
of successful initiatives from other 
jurisdictions; 

• Conducting periodic assessments of 
system-wide and local justice problems 
and public opinion about Justice: 

• Enhancing cooperation among the 
three branches of government by cre­
at ing a SI.anding forum al which to 
work collegially toward effective solu­
tions: and 

• Accepting such other tasks to impl'O\<e 
lhe quality of state and local justice as 
one or more of the three branches of 
government may assign. 

Commission Lifespan : 
The work of the commission should 

require a significant contribution of time. 
It is recommended that the commission 
be long-lived. 

Commission support and 
opposition : 

It is essential that all three branches 
of stale government support bolh lhe 
process and the result. 01>1>0sition to 
the effort should be identified as early 
as posslble and converted to support. 

Commission tasks : 
• Gathering qualitative and quantitative 

data relating lo demographic, econom­
ic, and sociological trends that affect 
the quality of justice-in the stale; 

• Creating task forces (including non­
commission member experts where 
appropriate) to study and make recom­
mendations on specific Issues, being 
careful not to overuse lhe task force 
model because of the risk of commis­
sion fragmentation, lack of continu­
ity. and loss of diversity of viewpoint: 

• Conducting public opinion and justice­
consumer research on a regular basis 
through. e.g., professional telephone 
polling; written questionnaires; and 
jury POOi and jury panel exit polls; 

• Collecting, reviewing, and disseminat­
ing research results and model initia· 
lives from other sources, for el<ltmple: 
other slate commissions; the Slate Jus-

tice Institute; the National Center for 
Slate Courts; the Conference of Chief 
Justices; and private think tanks (e.g., 
the RAND Corporation) and universi­
ty-based research and practice-orient· 
ed projects; 

• Convening periodic public/professional 
symposiums and conferences to bring 
together justice system stakeholders 
to discuss specific issues, evaluate reac­
tion to new Initiatives and facilitate 
communication and feedback on the 
justice system generally. 

Comm ission time lines: 
To ensure timely completion of lhc inl· 

tiatives, time-specific dates for comple­
tion should be built into the authorizing 
statute, regulation. or judicial order. 

Commission funding : 
If all three branches of government will 

S\tpport the commission work, the costs 
can be spread. If nongovernmental funds, 
including in-kind contributions. are 
solicited. care must be taken to avoid 
any appearance of conflict. To the extent 
possible, support should be balanced 
between competing interests. 

lsaue-11 N1commended by the 
Judicial Planning Committ­
ln December 1993 to be 
referred to a citizens ' confer • 
ence on the courts: 
• Establishment of a comprehensive 

family court and n:structuring of the 
Unified Judicial $}'Siem into a one-tier 
court system: 

• Finality of judgments by the courts of 
limited jurisdiction and appeals for trial 
de novo in the circuit courts: 

• Procedures for the selection or judges; 
and 

• Use of six-~rson juries. 
i\s is apparent from this listing, the 

issues are many and the life span of the 
Third Citizens' Conference could be 
pe~tual. and the Third Citiuns' Con­
ference could be the group that would 
give credibility to a statement ln a 
report of the ABA sponsored Just Solu­
tions Conference: 

"If the justice system is to work. 
If it is to have credibility, it must 
ha\'e the public's tru.sl and conR­
dence. for the public Lo have conR· 
dence in the system, not only must 
it have a voice in reform. but II 
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must be a voice that is listened to. 
Chief Justice Rehnquist. speaking al 
the conference's conclusion, recalled 
Clemenceau's famous cautionary 
words - War IS too important to be 
left to the generals.' Similarly, said 
the Chief Justice, so is 'reform of 
the Justice s)'Stem.-too important 
to be left to lawyers and judges.' 
Creating just solutions cannot be a 
cookie-cutt er, top-down process. 
The initiatives. the energy, and the 
solutions must be local in origin and 
local in application, and above all, 
U1ey must begin with the public." 
It is apparent that the Stale of Alabama, 

by creating the Alabama Judicial Planning 
Commillee and toll\oening the Third Citi­
zens' Conference, has set in motion a 
process that can accomplish what the two 
prior citizens· conlerences have accom­
plished: a better judicial system. • 
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YOUNG LAWYERS' SECTION 
By HERBERT HAROLD WEST, JR. 

[I 
he last few months have been 
very busy ones for the Young 
Lawyers· Section. The section 
Mid its annual seminar at the 

beach: put on its second annual minori­
ty participation conference; sent. in coop­
eration with the YMCA. winners of the 
high school mock trial competition to 
Denver. Colorado to participate in the 
National Mock Trial Competition; and 
planned and organized the admissions 
ceremonle5 for the spring adrnitlees. 

The annual seminar at the beach, which 
was held at the Sandestin Beach Resort 
in Sandestin, Florida once again was a 
big success. Approximately 260 lawytrs 
registered to attend the seminar and were 
eligible for up to six hours of continuing 
legal education credit. The seminar fea­
tured an outstanding lineup of speakers, 
including: Judge Arthur Hanes; Dean 
Charles Camble: Professor Brad Bish­
op; Miguel J. Cortez (clerk for the 
Eleventh Circuit): Skip Amu; Tom 
Dutt on; David Dowd: and Chulie 
Anderson. The topics on which they 
spoke ranged from DUI law to evidence 
to procedure to the new corpgrate codt. 
Each morning session of the seminar 
was fol lowed by the usual entertainment 
in the afternoon and evening at which 
the lawyers attending the seminar had 
an opportunity to meet and exchange 
ideas. On behalf of the YLS, I extend a 
special thanks to the firms and compa­
nies which sponsored those social 
events: Pittman, Hooks. Marsh. Oulton 
& Hollis. P.C.: Jaclc:son, Taylor & Mar­
tino. P .C.: Beasley. Wilson, Allen, Main 
& Crow, P.C.; Hare, Wynn, Newell & 
Newton: Foshee & Turner; and Insur­
ance Spccinlists, Lnc. I also thank Jud­
son Wells, Cordon Armstrong. Robert 
Hedge. and Andy Birchfield for their 
hard work in putting on the seminar. 

On May 5, 1995. the section put on the 
Second Annual Minority Participation 
Conference. The conference was held at 
Alabama State University and provided 
minority high school students an oppor­
tunity to meet "'ilh minority judges and 
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lawyers and ask quesllons about legal 
careers. This year approximately 110 high 
school students participated in the forum. 
This year's attendance or 11 O students 
was an increase from last year's atten­
dance of 75. Fred Cray, who chairs the 
committee. was responsible for the con­
ference. He is commended for his efforts. 

The section is also responsible for the 
spring admissions ceremony 1ohich took 
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place on May 23, 1995. Over 100 new 
lawyers were admitted to the state bar at 
the ceremony. The section also planned 
and organized a luncheon after the cere­
mony in hooor of the admittw and their 
guests. This project is one of the most 
difficult and time-consuming of all or the 
section's projects, and Tom Albritton and 
Bryan Horsley are commended for their 
hard work in planning and organizing 
U1e ceremony. 

I can also report that. following a 
statewide competition held in Mont­
gomery, an all-star learn of high school 
mock trial competitors represented the 
state al the National Mock Trial Compe­
tition in Denver. Colorado. The group 
did very well despite the fact that it was 
hampered because its members were from 
schools across the slate and were unable 
to practice as a team like mosl or the 

teams against which it was competing. 
Finally. the section has agreed with 

the YLS of the Birmingham Bar Associa­
tion to sponsor a band party at Sloss fur­
nace on Thursday, July 20 during the 
state bar convention. The party will begin 
al 6:30 p.m. with the band starting at 8 
p.m. The proceeds from the party will be 
donated lo the YWCA program for abused 
and battered women and children. Tick­
ets are $IO and may be purchased when 
registering for the convention, from the 
Birmingham YLS or at the gate. 

This is my la.st article as president of 
the YLS, so I take this opportunity to 
thank you for allowing me to serve as 
your president for the past year. It has 
been an honor and a privilege. l thank the 
officers and the members of the Execu­
tive Committee for their hard work and 
dedication. • 
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DISCIPLINARY REPORT 

Public Reprimands 
• On May 12, 1995, Lhe Alabama State Bar administered a pub­

lic reprimand, without general publication, to Montgomery attor­
ney Keith Ausborn . Ausborn was listed as attorney for the 
petitioner in a matter wherein the petitioner was seeking to 
terminate the parental rights to and secure permanent custody 
of a juvenile. The child's mother had executed a written docu· 
ment staling that she wanted to give up her parental rights Lo 
the child. 

The court inquired of the mother as to how she had come to 
execute the written document. The mother stated that even 
though she had an attorney at the time she executed the docu­
ment, she did not discuss the document with her attorney, nor 
did she advise her attorney that she had executed the document. 
When asked by the courl if she had prepared the document her­
self, the mother stated, "I prepared it myself but I had some legal 
advice from Mr. Ausborn.'' The court then inquired of Ausborn 
as to how he had come to be the attorney who prepared U1e doc­
ument for the mother when, in fact. Ausborn knew the mother 
had an attorney, and 1\usborn was representing an adverse party. 
ln response, Ausborn stated, "The only communication I had 
with her (the mother ) was indirectly Ulrough Mrs. Newberry 
(Ausbom's client)." 

Ausborn's conduct was found to have violated Rule 4.2, which 
rule prohibits an attorney from communicating about the sub­
ject of the representation with a party the attorney knows lo be 
represented by another attorney. The Disciplinary Commission 
also found that Ausborn's conduct involved dishonesty, fraud. 
deceit or misrepresentation, a violation of Rule SA(c), was con­
duct prejudicial to the administration of justice. a violation of 
Rule 8.4(d), and Ulereby violated the Rules of Professional Con­
duct by engaging in conduct 1~hich adversely reOected on Aus­
born's fitness to practice law, violations of Rules 8.4(a) and (g). 
IASB No. 94-1701 

• On March 12, 1995, Tuscaloosa attorney John Alan Bivens 
was administered a public reprimand, with general publication, 
by Ule Alabama State Bar. 

Bivens had been hired by a woman from Mississippi to repre­
sent Ule woman's son in an appeal of a criminal conviction. 
Bivens made the mother and son understand that his fee would 
cover Ule appeal for the son, on both the state and federal level. 
A letter from Bivens to the mother supported the mother and 
son's interpretation of their employment contract wiUl Bivens. 

Bivens initially informed his clients that the appeal would be 
ready to file in January of 1988. However, this was not done. 
There were numerous requests from the clients for information 
concerning Ule status of the case beginning in April of 1988. and 
continuing up and until the clients filed a grievance against 
Bivens in December of 1993. 
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1>etitions filed by Bivens on behalf of the son ,~ere ruled upon 
by the Mississippi Suprem~ Court in April of 1990. However. 
Bivens failed to inform his clients about the denial of these 
motions until the mother came to Bivens' Tuscaloosa office for 
information in l'ebruary of 1991. At that time, Bivens also offered 
to me a petition for writ of habeas corpus in the federal court. 
However, he failed to pursue this. 

The Disciplinary Commission determined that Bivens' actions 
violated Rule 1.3, in Ulat he willfully neglected a legal matter 
entrusted to him, Rule l.4(a), in that he failed to keep his client 
reasonably informed about the status of the matter, Rule l.5(a), 
in that he charged or collected a clearly excessive fee, and Rule 
8.4(d), in that he engaged in conduct prejudicial to lhe admin­
istration of juslice. all of which adversely reflect on his fitness 
to practice law, a violation of Rule 8.4(g). fASB No. 93-466) 

• On May 12. 1995, Leeds. Alabama attorney Nancy L. Franklin 
was publicly reprimanded for willfully neglecting a legal mat­
ter entrusted to her and failing to c-0mmunicate with a client. 
A client made arrangements wiUl Franklin to handle a Social 
Security disability benefits case. After the initial consultation, 
the client heard nothing for eight months. Numerous calls and 
phone messages were ignored. When the Birmingham Bar 1\sso­
dation investigated the client's complaint, rranklin did not 
respond to the allegations. The Disciplinary Commission had 
determined Ulat a public reprimand without general publica­
tion was appropriate in this case, and franklin accepted that 
decision. (ASB No. 94-173) 

Suspensions 
• Scottsboro attorney Richard ~, . Payne was suspended from 

the practice of law by Order of the Supreme Court of Alabama 
ior a period or three years. said suspension effective February 
21. 1995. The order of the Supreme Court affirms the action of 
the Disciplinary Board of the Alabama State Bar which suspend­
ed Payne on the basis of evidence U1at he had misappropriated 
and converted to his own use funds belonging to his client. 
IASB No. 93-091 I 

• Gadsden attorney Milford Leon Garmon has been suspend­
ed from the practice of law in Ule State of Alabama for a period 
of 225 days. said suspension to be effective April 22. 1995. The 
Supreme Court of Alabama ordered that Carmon be suspended 
for having committed multiple violations of Ule Code of Profes­
sional Responsibility of the Alabama State Bar. IASB Nos. 89-
99(A), 89-173. 89-341 & 90-7751 

• On May 18, 1995. the Disciplinary Commission of the Alaba­
ma State Bar ordered that Gadsden attorney Joseph Gullatte 
Hunter, lII be interimly suspended from the practice of law in 
the State of Alabama pursuant to Rule 20 of the Rules of Disci­
plinary Procedure. !Rule 20(a); Pet. # 95-02) • 
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RECENT DECISIONS 
By DAVID B BYRNE, JR. and WILBUR C. SILBERMAN 

1 SUPREME COURT 
OF ALABAMA 

Teleph.one pager and S800 in cru;h can 
be cotUlrudiv e evidence of drug pos­
session 

Rowell 11. Stale, 29 ABR 359 (JanuaT)• 
1995). Is evidence of $800 cash and a 
telephone pager admissible Lo prove 
possession or cocaine? In an opinion 
authored by the chief Justice, the Alaba­
ma Supreme Court answered in lhe 
affim1ative. 

Rowell was arrested for illegal posses­
sion of cocaine rol lo,ving a police search 
of an automobile co-owned by Rowell 
and a friend, who h.,d recently died and 
against whom cocaine charges had been 
pending at the lime of his death. The 
search, which was performed pursuant 
to a search warrant, disclosed a match 
box containing crack cocaine under the 
carpet of the floor on the. dri\-er's side 
and SSOO in cash hidden in a boot local­
ed in a trunk of the automobile. Al the 
lime or Rowell's arresl, he was found 
wearing a telephone pager (beeper). Al 
trial. Rowell's lawyer made a motion In 
limine to e.~clude the evidence regard­
Ing lht telephone pager and the cash 
that had been found in the search of 
Rowell's car. 

Ulti matel y. the Alabama Court or 
Crimin;il Appeals ruled that the lrla l 
court had erred in allowing the evidence 
lo be admitted holding lhal although 
the evidence would be material to a 
charge or cocaine distribution, it ,vas 
not material on Lhe charge or cocaine 
possession. The Alabama Supr eme 
Court reversed and remanded lhe case. 

Alabama law is nol clear on what type 
or circumstantial evidence may be used 
lo show that the defendant had knowl­
edge or drugs loc.ited within a car, nol 
in the defendant's exclusive possession. 
Mowewr. it is common knowledge 1h31 
telephone pagers and large sums of 
cash are often associated with the ille· 
gal sale or drugs and constitute, so to 
speak. tools of the trade. Chief Jusllce 
1 lornsby ultimately concluded: 
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We conclude lhal Alabama case 
law recognizes lhat large sums or 
cash arc relevant and material to a 
charge of constructive possession 
of a controlled substance, and our 
case law supports the admission of 
the evidence regarding the SSOO 
found in the bool in the trunk of 
Rowell's car. 

Accordingly, the SSOO and lhe tele­
phone pager were properly admitted lo 
prove the defendant's constructive pos­
session of the cocaine. 

ls Batsa11 a lwo-slep or a wall% for 
the prosecution? 

Purke/111. Elem, No. 94-802, 1995 WL 
283453 (May 15, 1995). The supreme 
court made it easier ror prosecutors 10 
counter allegations that they have 
impropuly eliminated potential jurors 
based upon nee. 

The supreme court's May 15, 1995 per 
curium decision held that prosecutors 
faced with a 8atso11 objection do not 
necessarily have to offer a "persuasive 
or t'>'ffl plausible" reason for their jury 
selection tactics. Instead, it is up lo the 
defendant to convince the judge that 
racial cons iderations motivated the 
exclusion of a potential juror. 

The supreme court's ruling, without 
oral argument, reinstated a Missouri 
man's robbery conviction by reversing 
the Eighth Circuit Court or Appeals 
which had held thal two black men were 
unlawfully excluded from the trial jury. 
The Eighth Circuit had dismmed as 
implausible the prosecutor's txplanalion 
that he did nol like the way the two 
men looked because they had long curly 
hair, were unkempt, and had facial hair. 

By way of brief review, the supreme 
court's 1986 decision in Batson held lhal 
the Equal Protection Clause of the 
Fourteenth Amendment forbids a pros­
ecutor to use peremptory challenges lo 
exclude African Americans from jury 
service bec.ause or their race. The court 

articulated a three-step process f1>r prov­
Ing such violations. First, a pattern of 
peremptory challenges of black jurors 
may establish a prima facie case of dis­
criminatory purpose. 1\.o, the p~cu ­
lor may rebut that prima facie case by 
tendering a race-neutral explanation for 
the strikes. Third, the court must decide 
whether the explanation is pretextual. Al 
the second step of this inquiry, neither 
a mere denial of improper motive nor an 
incredible explanation will suffice to 
rebut the prima facia showing or dis• 
criminatory purpose. 

At a minimum. as the court earlier held 
in 8oiso11, lhe prosecutor "must articu­
late a neutral explanation related lo lhe 
particular case to be tried." 

The supreme court's seven-to-two rul­
ing held. "that the Court of Appeals for 
lhe Eighth Circuit erred by combining 
8atson's second and third steps into 
one, requiring that the justification ten­
dtred at the second step be nol just neu­
tral, but also minimally persuasi\'t, I.e., 
a "plausible" basis for believing that lhe 
person's ability lo perform his or her 
duties as a juro r will be affected. It is 
not until the third step that the persua­
siveness of the justifica tion becomes 
relevant. a st~p in which the trial court 
determines whether lhe opponent of lhc 
s1rike has carried his burden of proving 
purposeful discrimination." The court's 
reasoning went on to stale, " ... Al that 
slil(!e, implausible or fantastic jusllfica­
l1ons may (and probably will) be found lo 
be pretexts for purposeful discram,na­
tion. But lo say that a trial judge may 
choose to disbelieve a silly or supersti­
tious reason al step lhree is quite differ­
ent from saying that a trial judge must 
terminate the inquiry at step two when 
the face-neutral reason is silly or super­
stitious. The !alter violates the principle 
Lhal Lhe ultim~l~ burden of persuasion 
regarding racial motivation rests with, 
and never shirts from, lhe opponent or 
the strike." 

In a slinging dissent. Justices Steven$ 
and Bre>'er wTole as follows: "Today, with­
out argument , the Court replaces the 
Balson standard with the surpris ing 
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announcement that any neutral expla­
nation, no mailer how 'implausible or 
lant:astic.' ante, at 3. even if il is 'silly or 
suptrstilious; ibid., is sufficient to rebut 
a prima fade case or discrimination. A 
trial court must accept that neutral 
explan.ition unless a separate 'slep three' 
inquiry leads to the conclusion lhat lhe 
peremptory challenge was racially moli· 
vated. The Court does not atte.mpt to 
explain 1vlw a statement that 'the juror 
had a beard,' or 'the juror's last name 
began with the letter 'S" should satisfy 
step two, though a statemenl thal 'I had 
a hunch' should not ... It is not too much 

David a. 
Byme , Jr. 
DI..:! 8 er,.. Jr ,s • 

-"' ... -· ""'"' ......... ._. 
,- rec-e,veO boCh l'llS 

...-V,"""8U!i<10 ..... 
clov'-He40-.. "'""' -­""" d R-, &-
and OCM!f5 Che a11Tlll'1al -
WIibur o. 
Silberman 
WIibur G SIiberman. or 
mo S1rm•npham fitm of 
Got-s.-. 
W,gglno I, CIWof, a1, 

lenoed Samfo-d Unt­__ .,. 
Un,vors,ty "' -o"deomedh5-de-
O'M frO"l"I ~tie Lh-....etsi• 
IY't Sdlool cl.._ 1-',o 
..._. ... ......._ -

lo ask that a prosecutor's explanation 
for his strikes be race neutral. reason­
ably specific, and trial related. Nothing 
less will sel\'t to rtbul the inferenre or 
race-based discrimination lhal arises 
when the defendant has made out a prima 
fade case. 

Supreme Court upholds judge over· 
ride In Alabama capita l cases 

Harris v. Alabama. No. 93-7659, 63 
LW 4147 (February 21, 1995), The United 
Sll!tes Sut>reme Court has upheld the 
constilutionallty of Alabama's override 
scheme In capital cases by concluding 
that the Eighth Amendment does not 
"require the State to define the weight 
the sentencing judge must give to an 
advisory jury l'trdic:t." 

Alabama law \'eSts capital sentencing 
authority in lhe trial judge, but requires 
the judge to "consider" an a,Msory jury 
verdict. After Louise Harris was convict· 
ed or capital murder. the jury recom­
mended lhat she be imprisoned for life 
without parole, but the trial judge sen­
tenced her to death by concluding that 
the statutory aggravated circumstances 
found nnd considered by the court out­
weighed al I the mitigating circum­
stances. The Alabama Court or Criminal 
Appeals affirmed the conviction and 
sentence rejecting Marris's argument 
that the capital sentencing statute is 
unconstitutional because it does not 
specify the weight the court must gh-e 
to the jury's recommendation. and thus. 
permits the arbitrary imposition of the 
death penalty. The Alabama Supreme 

Court amrmed. 
The United States Supreme Court 

granted cerliorqri lo review lhe Alaba­
ma capital sentencing scheme. Nearly 
25 percent of Alabama's death row pris­
oners receive life without parole ver­
dicts by the capital jurors who hear 
their cases. Alabama is the only slate in 
the country which permits a trial judge 
to override a Jury verdict or life in a capi· 
tal case without directing or guiding the 
judge's consideration of the jury's sen­
tencing recommendation. Three other 
states that permit judge override or a 
Jun• verdict of life without parole have 
required their judges to conform to 
some legal standard, i.e., yardstick, lhat 
is reviewabte to the litigants and to the 
court. 

The Supreme Court. in a decision 
authored by Justice O'Connor, held that 
the Eighth Amtndme.nt does not require 
the Slate to dellnt the weight lhe sen­
tmcing judge must gil't to an advisory 
jury verdict. Because the Constitution 
permits the trial Judge, acting alone, to 
Impose b capital sentence. see Spaziano 
v. Florida, 468 U.S. 447, 465, it is not 
offended when a slate further requires 
lhe judge to consider a jury recommen­
dation and trusl a Judge 10 give it the 
proper weight. Alabama's capital sen­
tencing scheme is much like l'lorida's 
except tfiat a Florida sentencing judge is 
required to give the jury's recommen­
dation •great weight." Tedder d. Stale, 
322 So.2d 908, 9/0, while an Alabama 
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Recent Dec isions 
QJntinued from page :U9 

judge is not. 
The Supreme Court further reasoned 

that, • •.• to impose the Tedder standard 
here would offend established principles 
go"erning the cnteria to be considered 
by the sentencer, See e.g., Franklin u. 
lynaugh, 487 U.S. 164, 179. and would 
place wilhin constituUonal ambit micro 
management tasks thal properly rests 
within the State's discretion lo admin­
ister its criminal justice system." 

Interestingly, the Co1.1rt did not address 
whether Alabama's override system may 
violate the Fourteenth Amendment's 
Equal Protection Clause under those cir­
cumstances where particular bias can 
be establisMd. 

PRACTICE TIP: The writer suggests 
that because the Fourteenth Amendment 
issue or judge 0\-trride may still be viable. 
attorneys should continue challenging 
the legitimacy of death sentences 
imposed \\-here Juries ha\oe returned life 
verdicts. 

In a lengthy dissent, Justice Stevens 
criticized Alabama·s scheme and focused 
on the "real world issue" of whether elect­
ed polilics might Influence judicial 
decision making in hard cases. 

RECENT BANKRUPTCY 
LEGISLATIVE COMMENT 

Bankruptcy Code §550(c) under the 
1994 Amendments now provides as fol­
lows: 

~ More Chapter 13 
Trustees Want 
PLAN13! 

~ More Bankruptcy 
Lawyers Submit 
PLAN13! 

DEMO DISK • REFERENCES • MONEY BACK GUARANTEE 

CALL 800 BEST-7-13 
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rr a transfer made between 90 
days and one year before the filing 
of Lhe petition-

( l) is avoided under section 547(b) 
or this title: and 

(2) was made for the benefit or a 
creditor that at the time or 
such transfer was an insider: 
lhe trustee may not recover 
under subsection 

(a) from a lransreree that is not an 
insider. 

This amended section was intended to 
overrule the DePrizio line of cases by 
verifying that non-asset transferees 
should not be subject to preference 
claims beyand the 90-day statutory peri­
od. The DePrizio case had ruled that 
payment by the debtor to a non-insider 
lender which held a persooal guarantee 
from an insider more than 90 days pre­
ceding bankruptcy but Jess than one 
year could be a preference under sec­
t ion 547(b). for the reason thal the 
transfer benefllted the insider guaran­
tor. As noted; the amendment provides 
that the transfer can only be recovered 
from the insider guarantor who is the 
party actually receiving the benefit, and 
not from the non-insider lender. 

Bankruptcy scholars are now point­
ing out that the Reform Act amend­
ment did not amend subsection 547(bl 
which begins as follows: 

••• the trustee may amid any 
transfer of any interest or the 
debtor in property .. • 

As this subsection was not amended, it 
still can be contended that if the debtor 
granted a lien to a non-insider holding 
an insider guarantee during the one-year 
preference period for insiders. lhe 
granting of such lien to an insider may 
still be avoided. I( courts follow Justice 
Scalia on the Ron Pair Enterprises 
Supreme Court case, then lien a~'Oidance 
under section 547 will remain as a rem­
edy, separate 3nd distinct from section 
550 properly recovery. Conversely if 
courts follow what was undoubtedly the 
intent to include lien amidance in the 
amendment, then the courts will write 
··result-oriented" opinions. The Eleventh 
Circuit has already adopted DePrizio, 
and I hus it remains lo be seen as to what 
will occur with the courts in this circuit. 
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' BANKRUPTCY 

FOT preference determination date, 
Sen nth Circu it rules that gamlJh. 
ment or attachment does not tran,f er 
property to creditor until date of final 
order, or date attachment Is !slued 

In /he Molfl!r of Freedom Croup Incor­
porated, SOP .3d 408, 26 B.C.D. 1147 (7th 
Cir. March 14, 1995). Well-known Cin:uit 
Judge Richard A. Posner entered the 
opinion in this case which was submilled 
on stipulated facts. On June 2, Laphan· 
Hickey (L-11) obtained a $7,335.49 judg. 
menl against Preedom Croup In an 
Indiana state courl. Ten days later, the 
same court entered an order called 
"notice of garnishment". which was 
seT\'td on Preedom Croup's bank on June 
15. l'reedom Croup had only around 
SIOO m the bank on the day seT\'ed, but 

On sale now ......... . 

the following day SIS.ODO was deposited. 
On June 17. the court entered an order 
on the garnishment directing the bank 
to pay the judgment, which was done. 
On September I 4. Preedom Croup filed 
bankruptcy. June 15 was 91 days before 
bankruptcy . the final order 0 11 garnish­
ment was 89 days before bankruptcy. As 
a preferent ial transfer Is considered 
avoidable to parties other than insiders. 
only if made within 90 days before 
transfer, lime is most material. Judge 
Posner, in reviewing the Jaw. first 
declared that federal law governs the 
issue of when the transfer occurs, but 
that state law determines the definition 
of "property" and "interest in property.'' 
The court noted that in Indiana, the 
"notice of garnishment" prevents the 
debtor from withdrawing the funds, and 
further impresses a lien In favor of the 
creditor for the amount due on lhe judg. 
menl. The court thus held that although 
there was a lien imprwed in favor of L-

H on June 15. no transfer was effected 
until June 17. Judge Posner took issue 
with the argument of L-H that the date 
of service of the notice was the criliClll 
day because ii perfected lhe creditor's 
claim lo the contents of the bank 
account. He admitted thal different cir­
cuits have held that the lime begins 
running on the date of the nolice, men­
tioning inter olio In re Cornier, 733 F.2d 
1560 (11th Cir. 1984). He believed they 
no longer apply because of Bomhill u. 
Johnson. 112 S. Ct. 1386, 1389 (1992) 
holding that a transfer of money in a 
checking account (for determining time 
of preferen tial payment) occurs not 
when the check is delivered, bul when 
paid. Following this reasoning, he deter­
mined thnt a garnishment or allach­
ment does nol effect the transfer until n 
final order of garnishment or att,,ch· 
ment issued. 

Comment: This case should reopen the 
holdings, pre-Bomhi/1 v. Johruon, in all 
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circuits. and there may be variances in 
the different stales. because of interpre­
tation or stlte law. I suggest that if the 
reader has the ques tion presen ted, 
Alabama law as to definition of "proper­
ty" and "interest in property• be exam­
ined. and then considered together with 
a close nading ol the garnishment and 
attachment statutes. 

Eleventh Circuit hol.cb that tax lia­
blll t y la due discharge even if 
debtor lmowlnlll.Y failed to pay taxes 

In re Haas, 48 l'.3d 1153 (Jlth Cir. Mar. 
30, 1995). 13et~en 1977 and 1985, debtor 
paid no income or employment taxes, but 
he did file tax returns. In 1987. he entered 
a guilty plea for failure to pay income 
taxes from 1980 to 1982. and received a 
suspended sentence of one year and five 
years probation, conditioned upon 
remaining current on estimated tax and 
paying monthly on the delinquencies. 
He complied with the conditions of his 
probation untll 1991 when debtor and his 
wire filed a Chnpter 11 petition. The IRS 
filed a claim for ~r $700,000, and debtor 
tiled an ndversary proceeding to deter­
mine dischnrgeability for the 1977-87 tax 
years. The bnnkn,ptcy court ruled for 

the debtor on the premise that the fail­
ure to pay taxes did not constitute an 
attempt to evade or defeat his taxes under 
§523(a)(l l(C). The district court vacated 
the decision of the bankruptcy court and 
remaooed with instructions to determine 
whether debtor's failure to pay the wes 
\\,as "Willful." The bankruptcy court again 
held the taxe.s dischargeable finding that 
debtor m3de no affirm.alive attempt to 
evade his lnxes bul merely used his 
income lo pay other debts. On further 
appeal, the district court reversed holding 
that debtor's failure to pay his taxes 
when he was financ ially able to and 
choosing Instead to pay other obliga­
tions constituted a wiliruJ attempt to 
evade his tax obligations rendering them 
nondischargeable. The debtor then 
appe.iled to the Eleventh CircuiL 

The Eleventh Circuit, following Ron 
Pair, Inc.. 109 S. CL 1026, 1031 (1984). 
said the plain meaning of the statute 
must be followed. Under section 523(a) 
(l )(C). a debtor may not discharge a ta.x 
"with respect to which the debtor made a 
fraudulent return or willfully attempted 
in any manner to evade or defeat such 
l:llX." The Sixth Circuit has held previous­
ly that a debtor's conscious failure to file 

and pay the tax fell within the exception 
to discharge, The Eleventh Circuit said lo 
extend that holding to the facts of this case 
would make all tax debts non-discharge­
able, rtas0ning that if Congress wished to 
make all taxes non -dischargeable. il 
would ha~ done so. The opinion com­
pared IRC §7201 with Bankruptcy Section 
523(a)(l)(C), calling to attention that !RC 
§7201 contained words referring to pay­
ment, viz "or the paymenl thereof", while 
the bankruptcy section omits the words 
referring to payment. ln §523(a)(I). Con­
gress limited the exception from discharge 
lo those taxes covered by §507(a)(8) 
which includes certain taxes incurred with­
in three }'ears of bankruptcy. The Eleventh 
Circuit upon this basis held that the dis­
trict court erred in determining the tax 
lo be nondischargeable. 

Comment: This case contains a disser­
tation on statutory construction which 
could be helpful in non-related ca.ses. 
Insofar as the particular holding is con­
cerned, it seems rather clear that an 
affirrnance would have made inoperati~ 
the implications or the provisions of 
§507(a) (8), that taxes incurred more 
than three years previous ly are dis­
chargcablc. • 
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Marion R. Vickers 

Whereas, 
Marion R. 
Vickers, ~ 

distin,guished mtm· 
bcr or this :wocia­
tion died on Feb· 
ruary 2, 1995, and 
the Mobile Bar Asso· 
ciation desires lo 

remember h11 name and recogni« his 
contributions both to our profession and 
to this community; and 

l\lherw, Manon R. Vlckers was bom 
on December 24, 1901 in Mobile. where 
he attended St. Vi11ce11t Parochial School, 
and received his undergraduate degree 
from Spring 11111 Coll,ge and his low 
degree from Georgetown University. lit 
began practict m Mobile in 1923, with 
l,)'(>ns. Chamberlain & Courtney. then as 
a sole practilioner before forming Orm~ 
which became known"' Vickers. Lcigh & 
Thornton, and Vickers, Riis, Murray & 
Curran. His civic and professional activi· 
tits included wvlng in the Alabima 
House of Representati\·<S in the 1920s, 
serving as an 3"ittlint district attomey, 
serving .. Ghairmnn or the Con1mun1ty 
Chest (predecessor to the United Fund) 

Richard O. Fant 

Wherus, Richard 0. Fant was a 
member o( the Tuscaloosa County 
Bar AssociMlon for .more thnn 4Q 

)'ears died July 10, 1994; and 
Wherea!, he served his country as a 

combat veteran of World War ll. and 
lattr in the Joc.,l ,\rmy Rtst.rves: and 

Whereas. be had $0"-ed many >-Ufl> as 
commander of the Tuscaloosa Chapter of 
lhe Veterans of Foreign Wars and w~s 
nctive in the National Organization of 
the Veterans of f'oreign Wars; and 

l\lh•=· h• was a dedicated mtmb,,r 
of lht Lions Club of Tuscaloon for 
dtcades; and 

Whereas, he was a loyal member of the 

TU£ AL"\BAMA LAWYER 

1n 1944, .ervlng as president of the 
Mobile &r Association in 1945, •nd par· 
ticipating in numerous other civic and 
charitable affain. in and about the City of 
Mobile: and 

Whereas, Marion R. Vicker, practiced 
law in Mohllt more than 60 years, spe­
cializing in busine.<$ transactions and 
"-as n.:ogruud ltld admirtd by hi$ feU°"· 
IOW)•trs as bting skilled and ablt m this 
and other areas of the practice. Among 
his many nccompllshmenls, of which be 
was particulnrly proud, were: 

(ii instigating ;uid handling lh< trans­
ftt bY the Clennon family of the Point 
Clear prop<rt1es for the purpo$f of build, 
ing the new Cr.ind Hotel. u the main 
facilitillS of lhe hotel exist today: 

(iil S<rving as nn incorporntoY. direi;tor 
and general counsel of Southern lndU$­
trits CorPor:llion during its <nlire exis­
tence; dunng which it developed into a 
publicly htld corporation and later 
merged into Oravo Corporation, • New 
York Stock Exchange company: 

(iii) ..:rvlng:,, director and ,harehold­
tr in connection with the forl11lltion of 
the Prichard National Bank and Loop 
.Xational &nk, which wer< later merged 
into the Merchants National Bank of 
Mobile (now First Alabama ll.'lnk): 

(iv) Sl!tving on the board of r,gents of 

Sons of Confederate Vtlerans and attend­
ed many national com-.nt1on1, always 
repruenUng Tuscaloon in his own 
in1m113ble manner; and 

Whereas, he was a lifelong m•mijer 
and generous supporter of the Firot Pres­
byterfan Church of Tuscal=: and 

Whtreas. Rich.\rd was al""~ vigorous 
in reprt$enhng his clients. t\'tll though 
lie 111l1Y ha"e h<en somewhat outspoken 
at times: ;ind 

Whereas. his distinative pleadings and 
his unique typing skills were alwiiys recO"g­
niud by clerks, judgts, •n~ his fellow 
members o( the bar; and 

l\lhereas, Richatd 0. Fant n=r lacked 
(ltrseve.rance or confidence when uyinl!. 
c.1Ses before a Judge or jury; and 

Spnng Hill College and actfng as counsel 
to th• college during most of his acti\'C 
practice: and 

(\') serving as a trustee in connection 
w,th the charitable trusts created under 
the wills of edward A. Roberts and Belle 
C. Rooerts, which trusts have been and 
will continue to be a significant source o( 
funding for charities ,n Mobile County in 
(ltrptluity; and 

Whereas, 1'1arion R. Vickers accom­
pli$htd many other things in his life, and 
was an Immensely ch,,rming gentleman 
with a magnetic personality, gifted with 
an obility to visualiu ttonomic changes 
and regardless of his age, to accommo. 
date lo change$ in Lhe law and business 
lran~clions: and 

Whereas. Marion R. Vltkers was prede· 
cused by his wife of 57 years, Jean 
llumas Vickers, and by hi, only son. M;ir. 
,on R. Vickers, Jr .. also an attorney and 
m•mbcr of the Mobile Bar Association, 
and 1, survived by his dnughter. Eliza­
beth V. Courtney, eight grandchildren, 
grent ,grandchildren. and numerous 
olh<r r<latives. 

Alton R. Brown. Jr . 
Plouldtot 
Mobile Bar Ao•oclatlon 

Whereas. Richard 0. f"anl "'M always a 
colorful personality who never ><e<mtd 
discoumged in sp1tt of tht slings and 
arrows ~f outngeoiu fortune; therefore 

I.ET IT NOW BE: RESOI.\IED that the bar 
association or Tuscaloo:w County regrets 
his untimely death. lhnt it recognizes his 
contributions to our community. and 
thit this resolution h< recorded in th< 
minutes of this organ,utlon and pub• 
lishtd lo h~family. 

Afyce Manley Spru t ll 
Stcrttary 
Tuscaloosa County Bar A.uocw:ion 
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Willard W. 
Livingston 

Willard IV. Livingston. a distin­
Ruished member or this a=c•a· 
lion, possed away on Oetober 7, 

1993. Th~ Montgomery County Bar Asso­
ciation desires to remember his name and 
reCQgnir,c his conlributions made to our 
profes~ion and lo !his community. 

Willard W. Livingston was a native of 
Notlljulga, Alabama, where be attended 
public schools. lie graduaued from the 
Uniwrs,ty of Alabama ,n 1937 \\ilh an A.B. 
degrte In hi<tory. He attended the Uni· 
\ .. rs,!)· or /\lllbllnia School of Law where 
he graduated in 19-11. 

Willard w.u a U.S. Army veteran of 
World War II and completed 33 yurs o/ 
n11lltory service in the Judge Advocate 
C,;nera1'$ O.parlment. Air Fon:t Resef\-e, 
retirlnl! wlth the rank of colonel in 1967. 
l le M:rved 29 years as an assistint attor­
ney general. Including J 9 years as chief 
counsel (or the Alobama Dcpartmenl of 

Warren S. Reese, Jr. 

M eas. th!s asscciation 106! one ol 
mOl5I tOlorful. bdc,,..! and popu­

lar mtmbers on J~ 21. 199-t ... ;th 
the Pa!S'"II of Warren S. Reae. Jr.; and 

\Yhcrtas. \Yarrcn's age. v.•as known 
only to his dccused father. deceased 
mothtr and Warren but il IS known that 
ht was a senior, possibly the senior. 
member 11( this hi,r il$SOclation; and 

Wher<as, Warren was an avid Alabam., 

Rn~nue. !Ir w>! a member of the First 
Baptist Church, Montgomery Rotary 
Club. and l'hi Camm:i inlta Social Fra­
ttrmty. 

Willard was the son or the late Chief 
JU$tice J. Ed Livingston and Marie Wise 
Livingston. I It was a di:\'Oted family man 
and left surviving him his wife, Ann Key 
Mumhr•e l.lvlngston, Montgomery; three 
sons and daughters-In-law. Willard, Jr. 
and Morw,rct Fullton Livingston. Mobile; 
Ed and l.-0uise Baker Livingston, Mont· 
gomery: •nd ll•rold and Carolyn Swin­
dal I I.Mnitston, Tupelo, Mississippi; a 
daughttr, Ann Livingston Ray, Mont­
gomel)~ a daul!hter and son-m-law, Amy 
and R.)nd)• Coff, C..rdtndalt; one brother 
and sister-in-law. Edv.,n B. and Louise 
Runge t.r.ingston. Sylacauga; and "'"'° 
grandchildrtn. 

Willard wo., a true gentltrnan in every 
sense or tht term, both in his private and 
profcs<1onal lift. lie w,s recognized and 
respecttd for his proficien<.;, in his arta 
of \ho practice of Jaw nnd for his manner• 
ly and tthical conduct. This associ,tion 

(OQtball fun, a decorated U.S. Army \'tter· 
an, w:,s educi,ted at &mes School, Har­
\'ard L'nl\'<D1ly. Tulane Cnn'l!rsity and the 
Unl''trlily of Alwnia and practiced law 
for 65 ytars; and 

ll'hc- he left su.rvning him. cla-oud 
v.ife. Ma111-1rct. • daughtor. Ston1<. and twO 
popular members of this Association, 
Judge Gene Reese and lawyer Elna Lee 
Reese: 

Therefore, be It resolved. that the 
Montgomery County llar Association at 
Its Jnnuary 199:; meeting does mourn 

Please Help Us 

desires to spread upon its permanent 
rocords • toktn ol our gratitude to the 
Almi!lhlY /or allowing U$ to have known 
and to h.wt b«n MM!cinted with this fine 
and gent<el lawy<r, 

Therefor<, be ,t ruo lved by the mem­
b;:rs of thr Montitomcry County Bar Asso­
ciation in annual meeting duly a:;_sembled, 
that the ami<:latlon and its members 
hereby unanimouslr express their grati· 
tude ior the lifo and service or Willard W. 
Livingston, and further express their grief 
and ,J<tend Ihm sy111rathy lo his widow. 
to hi, son and our beloved frfend and 
member. Ed l.ivlngston. and to the other 
membets of Willard's family. 

W. Mui< Andtrson 
Sten t>!)' 
Montgomtl')' County Bar Association 

tho death of our brother. Warren, and 
t><lt.nds ii$ deepest sympathy to Mar­
gar<t. Ston1t. Cene. L)11n and Elna Lee. 

W. Marie Andtrson 
S« r<t•ry 
Montgom•ry County Bar Association 

Thi! ,Uabama lau.yt'T ·Memorials" section is designed to prc,,.ide nll'mbers d the bat with infonnalion about the de.lth of their colleagues. 
The IIW>amll St21t B.1t and the Editorial Board ~'t no "\ll' ofknol-mg "ilen one of our members is d«wed unless wt 11tt notified. Please 
lllloe tht time to pn,.'ido us .,.;th th.lt infommtion. If )OU wish to writ., somdhlng about the individual's life and profwianal acxomplbhrnmts 
for pul)l,cation in tht magazinr. please limit )"OUr c:ommtnts to 250 words and send us a~ if passihle. We rt:s<l\'t the right to edit all mfor-
11131ion $Ubmll:lftl lorthe"Mm,orials" StttJOn. Pkast tend IIOIJneat.ion INonmticn to the foll<MingadJJT.U: 
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Claude Harris, Jr. 

Where.is, ii is w/lh deep and abiding 
grief that the Tustaloosa County 
llar Association records tht lam· 

•ntnble death of an ttlttmed membtt of 
this association. Cbude Harm. Jr .. of 
Tuscaloosa. Alab,um, on October 2. 1994: 
and 

Whereas, Claude was • highly regarded 
member or his community. who was wldt• 
ly known for h;. strvke and support of 
many organiutlons •nd programs that 
h.lJ a great unpact cm lhe good and wtll· 
being ol hi.< f•lk>W mon; and 

ll'h<re.as, CL1utk mwd his country as a 
m~111ber or the Alobomn National Gual'd 
since 1965. rising in rank iron> private to 
colonel. during that tame: and 

\\'here.as. Cl:iu.lt sen-.d hi.< county and 

David B. Ellis 

Wher<ns. David 8. Ellis, a fellow 
legal pr.clitaoncr. who received 
his under~r:iduate degree from 

Birmingham Sou1hem College, his law 
degree from lhc Umversity of Alabnma 
School of Law, nnd 1,•as admitted lo the 
Alabama Bar in IM-1, died unexpectedly 
on Wedneoday. August 10, 199-1. 

Whereas, Oa-,d Ellis was an txc<lltnt 
trial la"l"r and a community leader. and 

\Vhereas. he was not only a respected 
colleague bu l a good friend to all who 
needed him: and 

Whereas, during his career he exem· 

Edward B. Crosland 
&lh~Jd<J. ,1/arg/and 

,ldmill,'fl: 1935 

Died: April 10, 1995 

William Aubrey Dominick 
Tusrulll<>SIJ 

Admilled: 1929 

Diud: April 27, 1995 
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stair as an :...i.lbnt dislrid att.omey from 
1965 to 1976, an ad\uatr for -,cums of 
crime, and • smunch supporter of lhe law 
enforcement officus or this community; 
:md 

Whereas, Claude continued his service 
to the public as curu1tjudge ol 1h,s county 
and cirrull from 1977 to 1985, ns an el«l'll­

pliuy admmlstrator of justiu; and 
Whereas, upon his retirm,ent as drcuit 

ju~. he co111inued his service lo the good 
of his stnle and country as ,in immensely 
popular and outstanding United Stales 
CongttJ.Sman for thrtt ron5tC1Jlr."' turns 
from 1987 lo 1993. a stead)• wpporttr of 
legislation to make Congress mort _. 
shoe lo the pt0ple; and 

\Vhcrcas. Claude conchidtd hi• exem­
plary career M a true public servant as 
United Srate.s Allomey for the Northern 
District ol AW>ama from S<ptcmber 1993 

plificd the good in attorneys. protecting 
the meek nnd mild against the strong 
and powerful: and 

Wher.w. h,s brillianu and devotion to 
the law w» manifested m his intense 
desire to do the best for h~ chenlS and 
h,s comm<1nlty: and 

Wherefis, he took the time to give 
young lawyers guidance with C<ill'IP.1Mion 
and un<l<tslilnding; and 

ll'hertns. he was a 10\'lng famlly man 
and a c1e, ... 1ed huJband, and was known 
and cherashcd for his effen·esccnt per, 
sonalily and his warm and loving smile: 
and 

\Vhercas. David \\1as an avid nsherman 
_and outdoor,man: and 

William Lewis McElroy 
Binnmgham 

,lllmilled: 1942 

Di!'d: March 21, 1995 

Marcus Eugene McConnell, Jr. 
Birmmgham 

Admilted: 1941 

l)iL'd: Apn1 25, 1995 

unhl his unhmely duth; and 
ll'htrn>. Claude, "'ho is sun'Ned b)• his 

bclowd ",fe. Barbara C,,rk Harris, was tht 
lllVinA father of two sons. Jeff and Trip, and 
his 105$ is a source of deep nnd abiding 
grief to them all; and 

ll'h.reas. it ma)• bte ~l succinctly said 
of Claude that he made a difference, • ,,.ry 
poSitr.'t difT<rence. mall our ll\'tS and this. 
our hrother lives on; now therefore, 

Ile IL resolved by the Tu~loosa County 
&r A.s,oclalion, that"" oommcmorate the 
life of Claude lclarris, Jr., IM,'),-er, jurist. ancJ 
<Ullt>m.ln. and dired Iha!. CXJll)1 cl this res­
olution shall be Sl)t't.lll upon the mtnute5 d 
U1is MSOCJation. 

Al,\,ce Manley Sprucll 
Stcret:1f')' 
Tusealoo!a County Bar IUM>dation 

Whereas, he devo1cd countless hours 
lo charlt.ible evenlS and promoted good 
will among the community; and 

Whereas. in his passing we feel the 
loss of a dear and cherished fritnd who 
,lwa)'$ displayed a senM< of fairness, Jus­
tice ,,nd selfl"'~ness In his dealings with 
others; therefore, 

BE IT RESOLVED th.,l the Tus<aloosa 
County Bar A5.socialion by this means 
expresses i1s deepest sympathy and 
regrets al the passing ol our dear friend. 
Dmd B. Ellis. 

Aly<;c Manloy Spruell 
Secretary 
Tuscaloou County Bar Au oculion 

Annie L. Sorge 
Binningham 

.Mmill.oJ: 19N 

Died: February 17, 1995 

Marion Richard Vickers 
Mob/It 

Mm1//cd: J!l2J 

Di'e1f: January 31, 1995 
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John Peter Kohn 

Whereas, John Peter Kohn, Jr. was 
born on December 27. 1902, the 
son ol John Peter Kohn and 

Clementina Rebecc.i Cram Kohn, and 
was a fifth generation Montgomerlan; his 
mother was a great granddaughter of 
General John Scott. a founder or Mont­
gon1ery: and 

Whereas, he attended private schools in 
Montgomery. and graduated from the 
Uni,,.rsity of Alabama: and 

Whereas, he married Margaret Patte­
son Thoringto n, a fifth generaUon 
Monlgomerian, whose lather, Jack Thor­
ington, was a prominent Montgomery 
lawyer, and 

Whereas, John Peter Kohn, Jr. was a 
distinguished lawyer, who frcquenUy rep­
r~sen ted the underdogs. and was 

Joe G. Bums 

Joseph C. Bums, 
Jr., '1lucl<" Bums 
M he was known 

to the westAJabama 
comll)unity lh;,l 
ll"•ed him. died on 
October 7, 1993. 
Buck had practiced 
law for many years 
in Tuscaloosa with 
his father, the late 
Joseph C. Burns. 

.. Sr. and most re· 
cently with the late David 611fs. 

Miles S. Hall 

Miles S. Hall. a distinguished mem• 
ber or this associalion, departed 
this life on July 29. 1994. 

Born ,n Kentucky on April 5. 1909. he 
moved lo the Montgomery area with bis 
family as a child, He attended school in 
Pintlala. Alabama, at Sidney Lanier High 
School in Montgomery. and at the Univer­
sity of Alabama. He was admitted to the 
practice or law in 1934 and continued to 
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described by a journalist as a "fighter 
who admired fighters;" and 

\Vhereas. he. \\'as knO\vn as an adviser to 
11(>\'Cmors, and was described on the octa• 
sion of his death by journalist llob 
Jngram as l)eing .. one of the most J)O\\ltr­
lul behind-th°'scene power brokers and 
policy makers in Alabama pol[lics:" and 

Whereas. his celebrated career includ­
ed service as pres ident of the Mont­
gomery County Bar Association, special 
circuit judge in Montgomery County in 
1961, Montgomery County attorney. and 
a short tenure 3$ an associ.ite justict of 
the Alabama Supreme Court: and 

Whereas, John Peter llohn, Jr. died on 
November 27, 1993, at the age 0190:and 

Whereas, it is both fitting and proJl"r 
that the Montgomery County 6ar Associ­
ation pay special tribute to Utis distin­
guished lawyer and genUeman for the 
many years ol $frvice he rendered to his 

In Buck's passing, Tuscaloosa lost one 
o( its most unforgettable and best loved 
citizens, a fine attorney, a loving husband 
and lather, a sportsman, turkey hunter 
extraordinaire, and a great friend to so 
many. 

Buck ,vas a man withoul guile. a man 
without pettiness and a man without ene• 
mies. 110 small achievement. Buck's 
magic ,_.. •• fundamental and dire.:t. ... It 
wa.< easy to be Buck's friend. His warmth or 
personality. his humor or his kindness 
\.\.'Ould dra\\1 you in. 

Buck's love of people was evident in his 
compassion and his willingness lo help 
others. His love o( li(e ,vc1.s evident in his 
wonderful sloryte!Hng and gentle humor. 

practice in Montgomery until his death 
60 years later. In addition to his private 
practic~ he served for a while as city 
attorney for Montgomery. tie was presi· 
dent or thinss~ciation in 1950, 

Miles Hall was a Mason and a member 
of the Oak Park Masonic Lodge. Active in 
his church. he taught Sunday schoql and 
held almost every office at Capitol 
Heights Methodist Church. !le demon· 
strated his strong Christian beliei in the 
way he cilnducttd his own affairs and in 
the way he dealt with others. 

beloved profession and to his communi­
ty; 

Now. there, be it resolved by the Mont­
gomery County Bar Association that the 
association pay special tribute lo u,e life 
of John Peter Kohn. Jr. , a lawyer's 
lawyer, who distinguished himself in so 
many \\1ays as an out.standing member of 
th< legal profession and as a distin­
guished community leader. 

Be it further resolved that this resolu· 
llon be spread upo11 lhe minutes ol the 
Montgomety County Bar Association and 
thal a copy be senl to his surviv ing 
daughter. Mrs. D<>y Leale McCall, Jr. 

W. Marie Anderson 
Secretary 
l\tontgomery County Bar Association 

Through his force ol personality, Buck 
could traniform even a docket caU into a 
memorable occasion. 

ll'his l)ilst year, for many ol us who 
~v Bue~ Bu~, has held !"oments of 
disbelief al the thought ol his passing. 
The vividness ol the recollection of Buck 
seems to deny his loss. ll is hoped to be 
always so, (or those fortunate to have 
called Buck Burns "friend.'' 

Alyce Manley Spruell 
Secretal')' 
Tuscaloosa County Bar Association 

He was a devoted husband and father. 
and left -surviving him his wile, Louise, 
his two children, Aon and Miles, and 
four grandchildren. 

Miles Hall was respected as a lawyer 
and as a gentleman by all members or 
our profession who knew him well. We 
shall miss him. 

W. Mark Anderson 
Secnlary 
~1ontgomery County Bar Association 
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Annie L. Sorge 

W:cr~s. Ann L Sorge, on actlvt 
member of tht Birmingham Bar 
Auociation and the Alabama 

State Bar since 1975, died on Pebruary 
17, 1995; nnd 

Wher<.'1$. Ann was a n.'ltivc of Alabama. 
llild oho [lraduated m June 1948 as a reg. 
ister<tl nurse from Howard College 11nd 
in May 1974 From Cumberland School of 
Law; and 

Whettas, Ann had approximately -IS 
>~•ts of scrvice at Carraway Methodist 
Medical Center in various positions, •uch 
as scrub nu1se. director of nursing :ind 
assistint "'1ministrator. She served on the 
board of ditKtors at Cvr.iway Methodat 
HospiUI, and retired as the assistant 
administrator and in·house counsel !or 
Carraway Methodist Hospital: and 

Whereas. Ann was r«ognized and 
highly r~ by both the medical .md 
legal profess1oru. She served on the Med­
ical Liaison Commill"" of the bar. Md by 
combining her skill$ as a registered 
nurse and attorney. the P3titnts, emplll)'-

Carl Webster Bear 

Carl Webster Bur. 80. a lonat,m< 
ciYJC. h11$inw and b.\r leader, died 
on Monday, October IS, 1993, I le 

and his fomily wer• prominent in civic 
and business affairs in Montgomery and 
the state o( A.labama. 

Carl Bear graduated from Wash1nRton 
& Lee Unl,>ersity in Lexington, Vir~onla 
and received his law dcgret from lht Uni• 
ver.sity of Alobama Law School. Ht prnc· 
ticed law m the 19•\0s. and then l<tt 
practice to Join his father and brolh•rs In 
Bear Lumber Compm1y and Bear Broth­
ers Construction. 

Carl Be.Ir was • l,adcr in the Alabam> 
court reform fflO\'trnent of the late 1960s 
and earli• 1970s, which resulted 1n th• 
adoption or the Judlclnl Article of the 
Alabama Constitution. Because of h,s 
successful efforts for Judicial reform. ~rl 
Rear wu awlltded r.hc p,..stigious lltr ­
b<rt Lincoln Matley Award of the Amrro­
can Judicature Soclt!t,y on 1974 in 
recognition of his service in promoting 
the efftdM: administrahon ofj11$tict and 
court modernization on Alabama. 
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ee., of Carraway M~thodtst Medical Cen­
ter, follow attorneys of the bar. nnd the 
community al tariie benefited from the 
many hours of ca.ring, dedication. advite 
and counsel she so freely rendered: and 

Whereas, Ann is survived by her hus­
band, ltnymond O. Sorge: four <hlldren, 
Sharon Morgan. Donnie Sorge, John 
Sorge and Teresa Adams; stepmother. 
Mrs. Waller C. Clal,$: two sisters. Dean 
Vandtgrin and Btrthn Shirkey; and -n 
grandchildren; and 

11/h<rea.,, Ann was an inspiration to all 
caring and devot<d JltOple who h:,d the 
pleasur< of knowing her. Wt horel,y 
expr«• our deep regard for Ann Sorge 
and our profound sense of loss in the 
pawing of our collt.'ll(Ue who serv.d our 
pro/c1,$tOI\ so well. 

J. f'redric I ngrnm 
r resldent 
Blnningh>.m Bar Association 

C,,rl Bear and hb family were 
prammtmt for many years in educ.iltonal 
endea,.,irs. Ht was chairman of the board 
of dlreat.Ots of MontRomery Academy in 
iu rormalive years. I le was als~ promi­
nent in busine$$ and civic affaJrs in Mont­
gomery and the state or Alabam.l. 11• was 
a former president of the Montttomery 
and St>te of Alabama chambtrs uf com­
mette; a former member of the hoard of 
directors of the YMCA In Montl(omery; 
and a former member of the board of 
dirtCIOl'S ofWest<m Railway al Alab.\ma. 

Carl Bear served as an officer on the 
United States.Navy In World War II. 

Now. therefore, be lt cesQlved th.11 the 
Montgomery Bar Association desires Lo 
rtmembtr and recognize Carl Bur 's 
many ou1standinR contributions to our 
profcsaion and lo this community. and 
does so resolve by tile adoption Q( this 
rnolulion. 

IV. Mark Anderson 
Secretary 
Montgomery County Bar 

Auoclation 

Ernest R~ Acton 

Whereas, Ernest Ray. Aclon. a mem· 
bcr of the Montgomery Couoty 
Bar Association. died at the age of 

72 on September 2, 1994: and 
\1/hereas. Mr. Acton, a gmdWlte of the 

University of Alhb:,ma. serv•d his counly 
with distinction during the Second World 
War, ser\'ing 1n the European lhtatn of 
operations at such placu u Omaha 
Beach, Bastogne and Rem.,gen; nnd 

Whereas, Mr. Acton served as niayot of 
Homewood from 1952-56, but look time 
off from tht job ,n 1954 to setw as the 
miht,ry ma)'tJr ol Phenix City "'hen mar· 
tml la\\l "''as declared; and 

Whereas, Mr. Acton served as a$SiS1ant 
U.S. Attorney in Birmingham during th• 
turbulent 1960s before jolnu,g the slllte 
Allomey Gtncral's staff in 1971 and lattr 
serving as chief counsel for tho Alabama 
l.)<partment or Public Safely; nnd 

\Vhtreas. Mr. Acton spenl 40 years on 
pubhc serv,ce, four year, ,n munici~ 
gowmment, l•n years in fedtral govern 
mcnl, 20 years in state gov,:rnmenL and 
six yt.'lrs in the active milllary service 
during which public service. he was 
responsible for convicting. 1mpe.ching or 
otherwise removing ,nnumcrable dishon­
est public ofOclab; and 

Whereas. w~ express our onduring 
reg.in! and rt>p<ct for our distinguished 
colleague who ,crved our proleuion. our 
st11te and our country in such an exem­
plnry manner. 

IV. :>!>rl< And•roon 
Seetttary 
Montgomory County Bar 

iuse><lalion 
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CLASSIFIED NOTICES 
RATES: Members: 2 free listings of 50 words or less per bar member per calendar year EXCEPT for position want · 

ed. or ·pas111on offe red" hsnngs - $35 per Insertion ol 50 WOfds or less , $.50 per add1honal WOfd, Nonmembers: S35 
per 1nseruon of 50 words or less, S.50 per add1tronal word . Classified copy and payment must be received accord ing lo 
the rot1ow1ng publishing schedule: July '95 Iss ue - deadline May 19, 1995 , September '95 Issue - deadline 
July 15, 1995, no deadline extensions will be made 

Send classlfled copy and payment , payable to The Alabama Lawyer, to: Alabama Lawyer Classifreds, c/o Margaret 
Murphy , P.O . Box 4156 , Montgome,y , Alabama 36101. 

SERVICES 

DOCUMENT EXAMINER: Examination 
of Questioned Documents. Certified 
Forensic Handwri11ng and Document 
Examiner . Twenty -eight years experi­
ence in all lorensc document problems. 
Fonnerty, Chief Questioned Document 
Analyst , USA Criminal lrrvest,galion Lab­
oratories . Diplomata (oert1fied)-Bri1ish 
FSS . Dlplomate (ce rtified)-ABFDE . 
Member: ASODE; IAI; SAFDE; NACOL 
Resume and fee schedule upon request. 
Hans Maye r Gldlon, 218 Me rrymonl 
Drive, Augusla, Georgia 30907. Phone 
(706) 860-4267. 

LEGAL RESE.ARCH: Legal research 
help. Exper,enced attorney, member of 
Alabama State Bar slnc:e 19n. Access 
lo sla1e law library. WESTLAW avail· 
able. Prompt deadline seardles. Sarah 
Kalhryn Farnell , 112 Moore Building, 
Montgomery , Alabama 36104. Phone 
(334) 2n -7937 No represenration is 
made /her rha quality of the legal ser­
vices ro be performed is grea1er rhan /he 
quallry of legal services performed by 
other lawyers. 

FOREN SIC DOCUMENT EXAMINA · 
TlON : Handwrillng , typewriting, altered 
documents, medical records. wills. con­
uacts, deeds, ched<s. anonymous leners. 
Court qualdled. Seventeen years experi­
ence. Cenilled: Amencan Board ol Foren­
sic Document Examiners. Member : 
American Soc:>e1y of Oues1ooned Doru­
ment Examlne,s, American Academy of 
Forensic Sciences, Southeastern Associ­
ation of Forensic Document Examiners. 
Criminal and clvll mauers . Camey & 
Hammond F0<ensic Document Laborato­
ry, 5855 Jimmy Carter Boulevard, Nor· 
cross (Allanta) , Georgia 30071. Phone 
(404) 416-7690. Fax (404) 416-7689. 
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INSURANCE E XPERT WITNESS : 
Bad tallh fire claims. Origin and cause 
consullanVexpert . Licensed adjuster for 
29 years , Certified fire and explosion 
1nves11ga1or/1ns1ruc1or. Investigative & 
Flre Consullallve ServlCeS, Inc .• 3258 
Cahaba Heights Road , Birmi ngham , 
Alabama 35243-1614. Phone (800 ) 
597-9204 Jim Posey , president . Fax 
(205) 967·2521 

MEDIATOR : Auorney w11h ex1ensive 
mediation training. Graduate educallon 
and experience In psychology. All types 
of cases . WIii travei statewide. Reason· 
able loe. Melissa G. Math, Chambless, 
Cooner & Ma th , 5720 Carmichael 
Road , Montgomery , Alabama 36117 . 
Phone (334) 272·2230. Fax (334) 272-
1955. No representation ls made that 
tho quaft{y of the legal services to be 
performad ,s gmaler than the qua/tty of 
legal serv ice s performed by orher 
la111)111S. 

• EQUIP MENT LEASING & FINANC· 
ING: Do you need equ1pmen1 for your 
law olfloe or business? Any type: tele­
phone or computer systems, office furn~ 
lure , copiers, commercial equipment, 
elc. Any amount: from $2,500 to $ mil· 
lio ns. Any locallon . You sel ec 1: we 
finance. Lei us buy il and lease h to you. 
Promp t service . No hass le. Call Brad 
Darnall (member ot 1he Alabama S1a1e 
Bar) at 1 ·800-373·9602 . Damafl Enter· 
prises. Equ,pmenl leasing & finanang. 

EXPERT WITNESS: Professional engi· 
neer and attorney wi th a pract ice ot 
expen testimony ,n construction. sale1y, 
highway and structural des ign . Thirty 
years experience In highway, railroad , 
commercial buildings and power plan1 
cons1rucllon Call or write tor resume, 
fees; Lamar T . Hawkins. 950 22 nd 
Street, North, Suile 632, Birmingham , 
Alabama 35203 . Phone (205) 458-

8485 , No rapresentallon is made that 
the quallry of the /age/ services 10 be 
performed Is greater than the quality of 
legal services performed by other 
lawyers 

FOR SALE 

LAWBOOKS: Save 50 percent on your 
lawbooks . Call National Law Resource. 
America 's larges, lawbooks dealer . 
Huge lnveniories. Lowest prices. Excel­
lent qualily . Satisfact ion guara n1eed. 
Call us lo sell your unneede d books . 
Need she lving? We sell new. brand 
name, steel and wood shelving al dis· 
count prices. Free quotes . 1-800-279-
7799. National Law Resource. 

POSITIONS OFFERED 

IN-HOUSE LEGAL COUNSEL: Needed 
Immediately. Salary negotiable. Warran­
ly Corporat,on. established on 1988. has 
expe rienced we ll-managed 1en-fold 
growlh In the las! three years . OIiers 
e;celleni compensa1oon. penslon and lull 
range of lrlnge benefits . Send resume 
and salary history to : Larry T . Myers, 
President. Warrant y Corpo ration. One 
Warranty Plaza. 4400 Gov ern men1 
Boulevard, Mob,le, Alabama 36693. 

ATTORNEY JOBS : Indispensable 
mon1hly job-hunting bulletin listing 500· 
600 current jobs (government . private 
sector, publlc onterest). RFPs. and legal 
search opponunlt,es for attorneys a1 all 
levels ot e,cpenenc:e in Washington , oc. 
nallonw,de and abroad . Order the 
Na1Jon8l and Federal Legal Empk)yrnen1 
Report from: Federal Reports, 1010 Ver· 
mont Avenue, NW, Suite 408-AB, Wash· 
ington, OC 20005 . $39-3 mo n1hs: 
$69-6 months. Phone (800) 296·96 t 1. 
Visa/MC. 
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September 8 

September 15 
September 22 
September 23 

September 29 

October 6 
October 6 

October 8-10 

October 13 
October 20 

October 27 

November 3 
November 10 

November 17 

December 1 
December 1 
December 7 
December 15 
December 21-22 

Cumberland School of Law 
of Samford University 

Continuing Legal Education 
Fall, 1995 Seminar Schedule 

Health Care Law • Birmingham [co-sponsored by Baptist Health 
System. Inc.] 
Legal Writing Workshop - Birmingham 
Expert Witnesses • Birmingham 
How To Prepare and Try a Soft Tissue Injury Case • 
Birmingham 
Recent Developments In Criminal Law and Procedure • 
Birmingham 

6th Annual Bankruptcy Law Seminar - Birmingham 
AUBA CLE Conference: Ethics fo r Lawyers and Judges • 
Auburn [co-sponsored by Cumberland School of Law] 
30th Anniv ersary Conference on the Voting Rights Act of 
1965 - Birmingham (co-sponsored by the Birmingham Civil 
Rights Institute) 
Alternative Dispu te Resolution fn Alabama - Birmingham 
Winning Numbers: Accounting and Finance for Lawyers • 
Birmingham 
New Alabama Rules of Evidence • Birmingham 

9th Annual Workers' Compensation Seminar • Birmingham 
Advanced Jury Selection: Making the Process Work for 
You with William A. Barton · Birmingham 
Representing Alabama Businesses - Birmingham 

Employment Law - Birmingham 
Recent Developments for the Civil Litiga tor • Mobile 
Recent Developments for the Civil Litigator • Birmingham 
Class Action Lawsuits • Birmingham 
CLE By The Hour - Birmingham 

Brochures specifically describing the topics to be addressed and a listing of speakers for each 
of the seminars will be mailed approximately six weeks prior to the seminar. If for any reason 
you do not receive a brochure for a particular seminar. write Cumberland CLE, 800 Lakeshore 
Drive, Birmingham, AL 35229-2275, or call 870-2865 or 1-800-888-7454. Additional programs 
and sites may be added to the schedule. 



West. The most complete CD-ROM 
library in Alabama. 

AUUMA UPOfhEJt " AND 
W'EST'S• ALAIIAMA CODr 
ON CD•ROM GIVl.5 YOU 

.. Allh:um ~ S1l1u1e, 11nd ,1.11t: (~itu1W11 
• f.oun n1k-s 
.,. ~on l~ws :t.) a111>n11,r1:itt1 
• Rel'l'fCOces 10 rdm,'() m>lcrl,l, 

• '""" o/ deosions 10 = C00;1ni111J! it-, si:11111es 

'"" ct).R0)1 w..ncs-gl\<)<MI IIC>l'>adUSl\<tdllo<bl 
~ iadodlnJ'<ll la!*>nl i..1 \umbtrs, lar 
locvscd res,,lts 1111d ti...., """""' Ind "'a,ur,e • sub,cnp, 
IIOO ru 'li,s (J).ROM Lihnrl,:; UlClude> lhc dim.1 

rorul<'Clion 11111'1-:l>it.lV. 

Al.ASAMA RIPOR'll[R ON 
CD-ROM INCLUDl.5 

• Report('{) dcdsions from I q IS IU d:11< 
• sup Opinions 
• lblwu:a.\11.om<)'Gen<l';i oi>tnlollslrom 19771od21J: 
• "tdd> »'lOCr <hem ,nd "qtW1Mf tflsc upblfs 

NOW AVAILABUE ON CIMIOM! 
V.t11's< Elc,~ OIOlll Rq,onl-r o,>J ,.,. .,. Ftdml lllsln<t 

Coun ~-ec.m Oia,il. 

FIND OUT MOU ABOUT 
W'EST CD-ROM UBRARll.5 

FORAUBAMA 
1·800-255•2549 EXT. 201 

WEST 




