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One malpractice insurer is dedicated to
continually serving only Alabama Attorneys
and remaining in the Alabama marketplace!

AIM: For the Difference!

Attorneys Insurance Mutual
of Alabama, Inc.* Telephone {205) 880-0009
200 Inverness Parkway Toll Free (800) 526-1246
FAX (205) 980-9009

Birmingham, Alabama 35242-4813
*CHARTER MEMBER: NATIONAL ASSOCIATION OF BAR-RELATED INSURANCE COMPANIES.
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FVEN SMALL PROJECTS
DESERVE BG TALENT.

Sure, we're the choice of top law firms and Fortune 500 companies.
But you don‘t need a big name or big cases to get big talent, Our professionals
dont need training wheels, they start performing from day one.
S0, whether you need an attorney, a paralegal or an entire legal department,
call us today. We'll help you keep your project moving right along.
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| Alabama Bar Institute
for Continuing

Legal Education

Advancing the Legal Profession
through Education and Service

“A lawyer has no higher calling
than to render service to his
fellow man."”

Ralph D. Cook
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Newton
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Call ABICLE at 1-800-627-6514
or 205-348-6230
for program information.
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Thanks for naming us as the endorsed provider of
Long Term Care insurance for the Alabama State Bar.
We have designed Long Term Care coverage plans for individual attorneys and
some of the largest firms in the state. Here are just a few reasons why:
* You select the benefits you want and receive care where you want or need it.
« Most of you qualify for relaxed underwriting requirements.
* Members are eligible for special premium discounts.
* Married couples receive additional discounts and benefits.
* Available to members of the Bar, their extended families and their employees.
Let one of our specialists show you why the Alabama State Bar endorsed our

Long Term Care plan. For information call 1-800-278-1262 or contact us through
the Alabama State Bar website (www.alabar.org) and click on Long Term Care.

SOUTHEAST

FINANCIAL GROUP, L.L.C

8650 Minnie Brown Road, Suite 225 « Posl Office Box 241865 = M(Jntgnmery. Alabama 36124-1865
Telephone (334) 215-4472 = Toll-Free 1-800-278-1262 = Fax (334) 215-4431
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Ten Thousand Words

his is my last President’s Page as your Alabama

State Bar President. The President is given an

apen [orum to write [Wo OF TROMe pages on any
topic. 8o, | have decided to present *“Ten Thousand
Words”, | know that seems a bil verbose, but hear me out.

When [ went to the Bar Leadership Institute at the
American Bar Association in Chicago (this is commonly
cilled "Bar President's School™), the maost popular class
was the presentation on “How to Write a President’s
Page.” The key words were personal, informative or
enteriatiing, and brief. You are encovraged 1o be inno-
vative and to do things a little differently. You should
muke your columns interesting by being creative,

Over the past 14 years, |
huve written more than 75
articles for The Alabama
Lawver, This has truly been a
labor of love, So how do |
arrive at 10,000 words for this
President’s Page alone’? Well,
it is traditionally said that a
picture is worth a thousand
words. So 1 am going to close
My year 45 your president
wilh ten piclures—represent-
ing 10,000} words—Dbath spo-
ken and unspoken, These
photos are of people impor-
tant to me or of significant
events during my term as bar
president. So here goes,

Photo 1 You can't know
where you are going until
you know from where you
ciame, This photo 1s special 10 me because 1t 15 the only
one | have that includes my grandfather, Tony
Rumore, He came 1o this country from Italy in 1884,
He worked, made some money, went back to Italy, and
married my grandmother, Mary, They had a son, Sam,
who is in the lower left of the photo, who was born in
1899, In 1900 the family came to stay in America, and
my other uncles and aunts were born here.

2001

Samuel A, Rumoro, Jr.

Photo 2 This picture is
trensured because il is
one of the earliest of my
maternal grandparents,
Phillip and Mary
LaSusa also came from
Italy. They took serious-
ly the Biblical admoni-
tion to be fruntful and mul-
tiply. They had 14 children
und 13 survived to adulthood.
In 1938 they won the
Birmingham News contest for hav-
ing the largest family in Birmingham, To leed
such o large family you either had to have o
furm or a grocery store, My grandtather ran his
store for ulmost 50 years,

Phote 3 Everyone has important people in
their lives, Here are my parents, Sam and
Theresa Rumaore, and my wife, Pat, in a photo taken
helore kids,

Phota 4 For many years our family visited court-
houses around Alabama on weekends. This “three-
judge panel” consisted of Theresa, Clalre and
Samuel. [t was winter time and so they were “on the
bench” instead of “on the beach.”



Photo 8 A bar
president also needs
i good lawyer, The
Alubama State Bar
has o great one in
Tony MeLain. Here
are the four “amigos”
{including Tony and
Leah McLaln with
Natre Dame
“Subway Alum” Joe Flaherty) as they visit South Bend, Indiana
tor a football weekend.,

Photo 5 Here are two
tmportant women in my
life—my wife, Pal, and
my partner, Nina
Miglionico. This was
taken at the Birmungham
Bar picnic,

Photo 6 A law lirm con only be successful if it 18 hardwork-

JUSTICE JOHN MeKINLEY
FEI}ER&I’ BUILDING
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ing and cooperative. That best describes the people | have - ' el e I!h"i TR
worked with for more than 25 years, Our past and present stafl ;

get together each year Tor a Christmas luncheon, Front row, lelt 1 | B ""m

to right: Cindy MeGinnids, John Miglionico, Charline Bailey, .'4

Nina Miglionico dnd Kathleen Wester. Back row: Pal
Rumore, Harey Asman, Sam Rumore, and Erica Hollins,

Photo 9 Law Day, May |, 2001—TEis wos an
important day #s we dedicate the sixth Alabama
State Bar Legal Milestone Marker in Florence,
Present are bar commissioner Robert Gonee and
Florence attorney and master of ceremonies Tor the
dedication Willlam Smith

Phote 16 Pat and |
look forward to
spending ime ol
home after my
Lerm s presi-
dent ends,

| close now
by thanking

Phote 7 A bur president also depends on the full-time everyone who helped me this
Montgomery stafl. Here are Keith and Teresa Norman ot the vear, They are 100 numerous 1o
Southern Conference of Bar Presicdents meeting in Sivannah, | nme, but 1 particularly thank my
could not have carried out my duties this year without Keith's immediate predecessors, Dag
help and the assistance of the entire ASH staft. Rowe, Vic Lott, and Wade Baxley for

their encouragement. And, | offer congratula:

tions (o Larry Morris and Fred Gray, both lawyers who love
our Alabama State Bar, and 1o our unknown successors in the
future, It has been o greal experience 1o serve as your president, |
will have many fond memories of the fine lawyers | met both
inside and outside the State of Alabama during my vear. The trav-
cls have been many, The travadls have been few. | hope 1o keep
involved with the Alabuma State Bar whenever called on, Ow
association is a strong one, Our profession is a great one. Let's
keep them that way, And, | hope that in the near Tulure, we con
get the historic first of a woman bar president behind us. Thank
you once again for the greatest honor that can be bestowed on u
lawyer by his {or her) peers, =
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uring the next few months you will be seeing
D und hearing about a program called LIFE-

PLAN 2001: Planning Ahead For Your
Future Needs, This public service program is being
sponsored jointly by the Alabama State Bar, the
Medical Association of the State of Alabama and the
Alabama Hospital Association with the support of the
Alabama Public Health Department and the Alabama
Organ Center, The program will be a statewide public
education campaign o promote future health care plan-
ning by encouraging families to discuss healtheare
wishes and to prepare advance care directives.
Alubama citizens will be given an opportunity to meet
and work with lawyers and health care professionals (o
consider advance divectives including powers of attor-
ney for health care, declarations to physicians, and
organ and tissue donations,

Although LIFEPLAN 2001 will be statewide, it will
be n volunteer- and community-based program, Trained
volunteer lawyers and health care professionals will
assist in presenting free LIFEPLAN 2001 workshops to

Kaith B, Norman

Be a Part of LIFEPLAN 2001

directives and their legal implicutions. In addition to
workshops, comprehensive consumer guides have been
developed to be given free of charge to those attending
the workshops. Because this will be a community-based
program, facilities housing service clubs, church groups
or student organizations, and community centers, local
libraries and businesses are some of the locations where
the workshops will be held.

The kickofl for the LIFEPLAN 2001 campaign is
October |, Statewide publicity to raise public aware-
ness about the issue of advance directive and this coop-
erative program is scheduled for September and
Octaber, A number of lawyers have already agreed to
participate in the program and receive training. If you
are interested in taking part in LIFEPLAN 2001, con-
tact Susan Andres, the state bar's director of communi-
cations ut (334) 269-1515, or sandres @ulabarorg. You
can also get more information about the program from
the bar's Web site, www.alabar.org, Even if you are
unable 1o be a part of this program, I hope that you
will encourage citizens in your area 1o attend the

the public in order 1o help citizens understand advance LIFEPLAN 2001 workshops, ]
hysici I I hzed i 11 tu i
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Medical Insights Consulting

physician analysis for the legal professional

(205) 492-0815
inquiry@medicalinsights.net

www.madicalinsights.net
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Craig A. Alexander
Jameas P Alexander
M, Clay Alspaugh,’ 71
Orrin K. Ames Ill, ‘69
Brannon D, Anthony, “93
D. Leon Ashford
David A, Bagwell
Benjamin E, Baker, "93
Walter W, Bates, ‘81
Michael L, Ball, 88
Hen.Thomas B. Bennelt
Brad Bishop, ‘71
Alexander J. Bolla, Jr.
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D. Cook
Daane K, Corliss, '89
Richard Eldon Davis, ‘8%
Timothy C. Davis, "84
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Cumberland School of Law
Continuing Legal Education

Cumberland School of Law at Samford University is indebted to the many Alobama atforneys and iudges
who contributed their time and expertise to planning and speaking af our educational seminars during the

2000-2001 academic year. We grafefully acknowledge tha contributions of the following individuals ©
to the success of @ur CLE programs:

Susan D, Doughton
Tom Duttan, “76
Karen B. Evons
Gregg B. Everaft
Michael D. Floyd
Frederick L, Fohrall
Steven W, Ford
A. Danner Frazer
Barry V. Fraderick
Hon, E jamin A, Fuller
thh M.}C-Folasa 71
Wllﬂpqnel‘ Gardner
b ?rdl.ls Givhan, ‘86
D, Gleissner
B, Greaves
W, MeCollum
l'ﬁl,lcomb ‘g2
@qfthl G, Hamm
loel R Homner, ‘95
Hon. Arhur ). Hanes, Jr.

Han, Qon L
Ha.rdﬁman, 79

Patar 1" Hardin, 98

Kaihlaan G.

" Henderson, B9
Stephen D. Heninger, “77

James F. Henry, "97
Warren C. Herlang, Jr.

Heon, James E. Hill, Jr., '7

Loura M. Hil
George Huddlaston

Edwin E. Humphreys, "80

David M. Hunt

Patricia E. Ivie

lohn 8. Johnson

Han, O. L. Jahnsen

Justice Dauglas Inge
Johnsione

G. Douglas Jones, "79

Gregary R. Jones, "81

Robin Windham Jones,
24

Samford ¥

University

Anthony A, Joseph
Jasper P Juliane

John T. Kirk

Michael D. Knight
Cynthia G. Lamor-Hart
Forrest S. Latlo, "83
Robert W. Lee, Jr, ‘78
John A, Lenline, "'B7.&
Bruce M. waermdnp “B6
Robert E. Luskadn
Michael D, Mql(ibbgn

). Amhqr_i_y McLain, ‘77
Annai¥W Milchell, 78
Hen. Tamara O. Mitchell
Patricio N. Moore

“Wendell R. Morgan

). Sanford Mullins il

). Mark Murphy

Russel Myles, "86
George M. Neal, Jr, “77
Carol Sue Melson, ‘77
Hen. Edwin L. Nelson, ‘6%
Leonard J. Nelson 1l
Steven L. Nicholas
Themas L. Oliver i, 89
Hon. John E. Of, ‘81
Lewis Page

lenara W. Pate, ‘85
Adam K, Peck

Loura H. Peck

John M, Peak

Loura Pelro, "83

Danisa 1. Pomeroy, ‘B9
Harlan I, Prater |V
Phillip B, Price, Sr.
Patricia J. Pritchett, ‘90
R. Bavid Proctor

Jamas D, Prueti

Bruce A, Rawls, ‘79
Micheel E. Riddle

Ann C. Robertsan
Samuel A. Rumora, Jr.

Cumberiand School of Law
800 Lakeshore Drive

Russell L. Sandidge
John D, Smwn

_-Rommnas Scott lll, ‘80
Randal H. Sellers

Wynn M. Shuford

Wilbur G. Silberman.
~ Kenneth O, Simon &
;S}junnon 5. Simpsan

{on. dames 'S, Sledge

Caval ARASmith

Hon, Palricia M. Smith
William G. Semerville 11
E. Berlon Spence
W, Stancil Starnes, " 72
William B. Stewart, ‘90
Henry C. Sirickland
Don Stump
James R, Sturdivant
Will Hill Tankerslay, Jr.
Klari B. Tedrow, '89
Janel Teer
Jill Lolley Vinecent
Hon, ). Scolt Vowell
Charlie D, Wnldmp, 76
James F Walsh, 76
Howard P Walthall
Howard B Walthall,

Jr, 98
Slephen J. Ware
Lelio H. Walson
Maury 5. Weiner
J, Mark White, ‘74
Bryant A, Whilmira, Jr.
John B Whittinglon, "72
Hon. Dwight H.

Williams, Jr.
James C. Wilson, lr.
R. Waoyne Walfe
Donald M. Wright

* The year lollowing some nomes
denotes alumm of Cumberland
School of Low

Birmingham, Alabama 35229

1-800-888-7454

Ftp:/ fcumberland.samford.edu
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* A new slate of officers wok over in Janaary for the
Mobile Bar Association, They are: Larry U, Sims, of
Sims, Graddick & Dodson, president; Donald M.
Briskman, of Briskman & Binton, president-elect;
James A, Brandyburg of Carter & Brandyburg, ireas-
urer; and Mary Muargaret Bailey of Frazer, Greene,
Upchurch & Baker, L.L.C., secretary, Members of the
MBA Executive Commitiee are A, Edwin Stuardi,
YLS president, and Alex F. Lankford, 111, MBA
immediate past president. Members of the Alabama
State Bar Board of Bar Commissioners from Mobile
include Wes Pipes, Billy C. Bedsole, Caine (' Rear,
I and Celia ). Collins,

¢ Ellzabeth Barry Johnson, of the Birmingham (irm
of Sirote & Permutt, PC., has been selected as a
recipient of the 2001 American Bar Association Pro
Bono Publico Awards.

= Recenily elected officers of the Academy of Altorney
Mediators are James E. Turnbach, of Turnbach &
Warren, P.C., president: Caryl . Privett,
attorney/mediator, vice-president; Karen
LaMoreaux, of PE. LaMoreaux & Associales, Inc.,
secretary; and Steven A, Benefield, of Christian &
Small, P.C., treasurer.

Free Report Shows Lawyers
How to Get More Clients

Calif.—Why do some are unpredictable. You may get

independent business appraisers, expands
her resources to offer o wide range of business appraisal needs,

VALUATION SERVICE USES:

* LINGATION SUPPORT SERVICES

* ESTATE PLANNING

* MERGERS & ACQUISITIONS

* EMPLOYEE STOCK OWNERSHIP PLANS

* INVESTMENT AND FINANCING DECISIONS

RUSSELL FINANCIAL CONSULTING, INC.

BUSINESS VALUATION SERVICES

Post Oice Box 241672 - Montgomery, Alehama Ml 24-1672
Telephone 134 611644 - Fax 1346116029
Member Aresican Huniness Apprassers Naional Neiwork

MM% Kasel, Appmim Network, a nntionui coulition of

lnwyers get rich while others
struggle to pay their bills?

The answer, according (o
attorngy, David M. Ward, has
nothing 10 de  with talent,
education, hard work, or even
luck.

“The lawyers who make the
big money are not necessarily
better lawyers,” he says. “They
have simply learned how 1o
market their serviges.”

A successTul sole
practitionet who once struggled
to attract clients, Ward credits
his wmaround to o referrsl
marketing system he developed
31X yenrs ago,

*l went frem dend broke and
drowning in debl to enrning
$300,000 a year, proctically
overnight,” he says.

Most  lawyers depend  on
referrals, he notes, bul not one
in 100 uses a referral sysiem

“Without a system, referrals

new clients this month, you may
not,” he says,

A referral  syslem,  Ward
savs, can bring in a steady
stream of new cliemts, month
after month, year afier year,

*It feels great v come to the
office every day knowing the
phone  will ring  and  new
business will be on the line,”

Ward has taught his referral
system 10 ever 2,500 lawyers
worldwide, and has writien o
new report, "Hew Te Ge
More Clients Ia A Month
Than You Now Get All
Year!™ which revenls how any
lawyer can use this sysiem I
pet more clients and increase
their income,

Alabama laswyers con get &
FREE copy ol this report by
calling 1-BO0-562-4627, a 24-
hour free recorded message, of
visiting  Ward's  web  site,
hitp:/fwww . davidward.com
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Cumberland School of Law
Continuing Legal Education
Fall 2001 Seminars

Seprember Developments and Trends in Health Care Law 2001
Alabama’s Required MCLE Professionalism
Training Program
Mediation Advecacy

Ocrober Using Computers in Your Law Practice
1 2¢th Annual B.lnkrupu,}-' Law Seminar
Trying the Personal Injury Case
Trials of the Century featuring Todd S. Winegar
Revised UCC Article 9, Secured Transactions

November 2 15th Annual Workers’ Compensation Seminas
¥ Trial Practice in Municipal, Districe, and Circuit Courts
15 Alabama’s Required MCLE Professionalism
Training Program
16 Criminal Defense in Federal Court
3o Trial Evidence: Artistry & Advocacy in the Courtroom
featuring Thomas A. Mauet

December 7 Employment Law Update
13 Products Liabilicy
14 “Hot Topics” in Civil Litigation - Mobile
20 “Hot Topics” in Civil Litigation - Birmingham

28-29 CLE By The Hour

For seminar details, visit our Web site;

hitp://cumberland.samford.edu
or call 1-800-888-7454 (in Birmingham, call 726-2391),
Brochures are mailed approximately six weeks prior to seminar date,

Samead Lniveraily i an Equal Dpportunity Insiiution end weicomes applicalions far employmant snd sducalinne programa from Mt naviduss
regardhess of race, color, sex. age, dmebility, o national or ethnic orgin

Samford F¥

umberland School of Law unIVﬂ'SlDf

Birmingham, Alabama
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Due to the hage nerease in notices for “About
Members, Among Firms," The Alabama Lawver will
no longer publish addresses and telephone numbers
unless the announcement relates to the opening of
new firm or solo practice, Please continue fo send in
announcements andfor address changes to the
Alabama State Bar Membership Department, al (334)
261-6310 (fux) or P.0). Box 671, Montgomery 36101,

About Members

Roinnne Houlton Frith announces the opening ol
her new office at 250 Winton Blount Loop,
Maontgomery, 36117, Phone (334) 215-1988,

Jeremy W, Armstrong announces the opening of his
new office at 806 14th Street, Phenix City, 36868,
Phone (334) 291-(410,

Kenneth J. Riemer announces the opening of his
office at 169 Dauphin Street, Suite 206, Maobile,
36602, Phone (334) 432.9212,

Gene Spencer announces the opening of his office
ut 119 S, Foster Street, Suite 101, Dothan, 36301,
Phone (334) 678-8200,

James 8, Rohinson announces the opening of his
new office at 800 Shades Creek Parkway, Suite 500,
Birmingham, 35209, Phone (205) 414-8189,

James A, Johnson announces the opening of his
office m 2029 Airport Boulevasd, Suite C, Mobile,
36606. Phone (334) 473-1800,

Among Firms

Cochran, Cherry, Glvens & Smith, P.C, announces
that Terry G. Key has joined the firm,

Hall, Conerly, Mudd & Bolvig, P.C. announces
that Terry Alan Sides and John M, Fraley have
become members and shareholders of the firm and that
P Ted Colguett has become a shareholder of the firm,

Joseph M. Cloud, Brent L. Parker, JefTrey W,
McKinney and M. Roy Braswell announce the forma-
ticn of Clond, McKinney, Braswell & Parker, L.L.C,
Offices are located at 521 Madison Street, Second
Floor, Hunisville, 35801, Phone (256) 534-0545.

Keith B, Franklin und L. J. B5tein, 1 announce the
formation of Franklin & Stein, LC, Offices are locat-
cd at the Riverview Plaza, 63 5. Royal Street, Suite
1109, Mobile, 36602, Phone (334) 433-04051,

Michael K. Abernathy announces the formation of
Abernathy & Associates, L.L.C. Offices are located

2001

ut One Chase Corporate Drive, Sulte 490, Birmingham,
35244. Phone (205) 982-8844.

Robinson & Rabinsen announces that Alexander
M. Welsskopl has joined the fiem,

Haygood, Cleveland & Pierce, L.L.P announces
that Philip A. Thompson has become associated with
the firm.

Subel & Sabel, P.C. announces that Roginl Gupta
has become associated with the firm,

Vickers, Riis, Murray & Curran, L.L.C.
announces that Lisa Bradlord Hansen has joined the
firm as 0 member.

Lightfoot, Franklin & White, L.L.C. announces
that Melody L. Hurdle and Robin H. Graves have
become members of the firm.

Cassady, Fuller & Marsh, L.L.P. announces that
M. Chad Tindol has become a partner of the firm.

Hand Arendall, L.L.C. announces that Frank C.
Galloway, Jr. has joined the firm as a member and
Douglas W, Fink, Brooks P, Milling and E, Luckett
Rohinson, 11 have become members of the firm,
Andrew J. Crane, Christopher M. Gill, Tracy R,
Davis, Lisa Darnley Cooper, and Louls C, Norvell
have become associates ol the firm,

Campbell, Waller & McCallum, L.L.C. announces
that the firm’s name has been changed 1o Camphbell,
Waller & Loper, L.L.C.

Constangy, Breooks & Smith, L.L.C, announces
that Thomas A. Davis, Tammy L. Dobbs and Charles
A. Powell, IV have become members of the firm.

Newman, Miller, Leo & O'Neal announces that
Theresa Terrebonne has become associnted with the
firm.

Johnstone, Adams, Bailey, Gordon & Harris,
L.L.C. announces that E. Russell March, 11T and
Seott A, Browning have become members of the firm,

Chris A, Barker announces the formation of
Barker, Rodems & Cook, P.A. Offices are located at
300 W. Plant Street, Suite 150, Tampa, 33606, Phone
(813) 489-1001.

The Talladega County District Attorney’s Office
announces that Chad Edward WoodrufT has accepted
o position as assistant district atorney for the 29th
Judicial Cireuit,

Darwana Hall and Leon G, Johnson announce the
formaetion of Hall & Johnson, L.L.C. Oflices are
loeated ot 200 W, Court Square, Suite 103, Huntsville,
35801, Phone (256) 533-9191.




You work in a small law firm.

It’s how you know*
you’ll have the flexible,

affordable research tools you need

to serve your clients.
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LexisNexis™ provides you the exact research resources you
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Berkowitz, Lefkovitz, lsom &
Kushner, P.C. announces that Mauarion I,
Walker and Gary S, Schifi’ have joined
the firm as members,

Direw W. Peterson, Mark C.
Peterson and Susan H, Peterson
announce the formation of Rives &
Peterson, L.L.C, Offices are located al
3100 Independence Drive, Birmingham,
35208, Phone (205) 879-5808.

Lloyd, Dinning, Boggs & Dinning
announces that the lirm name has been
changed to Lloyd & Dinning, L.L.C.
The firm also announces that Gregory 8,
Griggers hus joined the firm as a partner
and that Alexander F. Braswell has
joined the Tirm as an associate,

State of Alabama Board of Pardons
and Parvoles announces that Judge
Francis Allen Long, Sr. has joined the
legal stafl as of counsed.

Christine Sampson Hinson and
James R, Hinson announce the farma-
tion of Hinson & Hinson, P.C. and that
JoAnn M. Perez has become associated
with the firm. Offices are located at 4650
Whitesburg Drive, Suite 203, Huntsville,
15802, Phone (256) BR0-9150,

Mury A, Turner and R, Hays Webh
announce the formation of Terner &
Webb, ILC. Offices are located at 601
Greenshoro Avenue, Suite 1-A,
Tuscaloosa, 35402, Phone (205) 758-
55706,

Frank J. Russo and Eric Heath
Johnson announce the formation of
Russe & Johnson, P.C. The lirm also
announces that G, Gregory White and
Robert C. Keller have joined the finm as
associates, OfTices are located i 315
Gadsden Highway, Suite D,
Birmingham, 35235, Phone (205) 833-
2589,

Burr & Forman, L.L.IL announces
that William C. Byrd, 11, William C.
Collins, Jr., Clark A, Cooper, James I,
Fleenor, Jr., Reid S, Manley, Ricky J.
McKinney, and Cary T, Wahlhelm
have become partners in the firm. Noel
G. Delchamps, Christina A. Graham,
Jennifer L. Griffin, C. Logan Winkle,
Kermit L. Kendrick, G, Travis
Maxwell, 111, Katherine M. McGinley,
und Janine L. Smith have joined the
{irm us associates,

J. A. Jones Construction Company
announces that John D, Bond, 11 has
become president and CEO of the com-

any, Offices are located in Charlotte,
North Carolina,

Ferguson, Frost & Dodson, L.L.P
announces that Stacey A, Linn has

joineel the firm ns an nssociate.

Ford & Harrison L.L.P. announces
thiat Patrick F. Clark has become a part-
ner.

Christopher E. Malcolm, Angela D.
Terry and Timothy L. Shelton
announce the formation of Malcolm,
Terry & Shelton P.C. and that Errek
Jett hus become associuted with the
firm, Offices are located ol 734 Main
Street, Moulton, 35650, Phone (256)
973-4262.

John E. Wargen, 11 and Jonathan C,
Sapp announce the formation of Warren
& Sapp. L.L.C. Offices are located m
{824 Third Avenue, South, lasper,
35502, Phone (205) 221-1044,

Greene & Phillips, L.L.C. announces
that David J. Wible has become an asso-
ciate with the firm. |

TFime and agarn, the feaders in dedicalion and servrce.

Z()Jllh more than half a century under
our helt, you could say we know all there is to
know about title insurance,

But it's not just about knowing out
business, It's about knowing our clisnts and
earning their trust, Qur lawyers have done just
that, By having the experience and insight to
provide vital underwriting solutions.

We're rated the number one tide insurance
company in Mississippi and Alabama, receiving

“unsurpassed linangial stability” ratings, Thank

Lot to Fgdtd: Toom Manvin, Gl Manhews, Lesoy Sanders, By Riwson

you for putting your faith in us,

« MISSISSIPPI VALLEY TITLE
+o+" INSURANCE COMPANY

Tide ‘ra Hora
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SOMEONE ELSE READING YOUR E-MAIL?

Bob says ho'll ottle for $500K Lal's put him on the stand lomorrow.

IT HAPPENS MORE THAN YOU THINK, SO WHY TAKE CHANCES?

FointClear LCS sets the new standard for secure ¢-mail communication with the first e-mail
system designed specifically for the legal industry, With the advanced encryption technelogy of
PointClear LCS, a single mouse click will ensure private communication with your colleagues,
cients, and virtually anyone else. A PoiniClear LCS Reader that you can freely distribute is included,

allowing any recipient to quickly read and securely respond to your encrypted messages,

SECURITY WON'T BE YCUR ORNLY BENEFIT
PoINTCLEAR LCS aALSO PROVIDES

+ A built-in redlining feature that retains all revision levels
=An automatic filing system that organizes all of your sent and received e-mails
sDigital signature which ensures sender’s Identity
*Integrated audio, vides, and scanning = Virus protection and more

POINTCLEAR
COMMUMNICATIONS'
WWW POINTCLEAR NET/AL
To order your evaluation copy of PointClear LCS, or to get more information, call 888-926-8839,
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Thomas G. Greaves, Jr.

Thomas G, Greaves, a highly respected member of
the Mobile Bar Association, departed this life on
Monday, November 27, 2000,

Thomas G, Greaves, Ji. was born in Lynchburg,
Virginia on April 19, 1918, He attended public schools
in Mohile and graduated from Murphy High School
where he had been student body president. He attended
and graduated from the Wharton School of Finance at
the University of Pennsylvania with a bachelor’s ol sci-
ence degree in economics in 1939 he atended the
University ol Alsbama Scheool of Law and obtained his
L.L.B. degree in 1947, While in law school, he was a
member of the Farrah Order of Jurisprudence.

He was also o member of the Mobile and American bar
associations and past president of the Mobile Bar, as well
s past president of the Alabama State Bar. He began his
legal career in Mobile as an associate with the firm of
Smith, Hand, Arendall & Bedsole. Later he became a part-
ner ane the Hirm pme changed 10 Hand, Arendall, Bedsole,
Gireaves & Johnston, Tommy was extremely active i local,
state and American Bar Association activities, He was a
member of the House of Delegates and chaieman of the
Rules Commutice of the ABA, an Alabama State Delegute
(0 the ABA; and also i member of the Board of
CGovernors of the ABA. He served on numerous commit-
tees in various capacities for the ABA.

He was a member ol the Alabama Law Instilule, the
Alabama Defense Lawyers Association and a Fellow
with the American Bar Foundation as well as other
professional assocviations. In the early 1960s, he was
among 17 tawyers appointed by the American Bar
Associalion o work on the organization’s Committee

Judge Daniel Holcombe Thomas

on Civil Rights and Racial Unrest,

Tommy was also very active in other civic and chanta-
ble endeavors. He served as president of the Mobile
Chapter of the Amencan Red Cross and the Child and
Family Welture Service. He was a director of the Mobile
Association for the Blind, a Boy Scout Master and a
member of the Mabile Ares Chamber of Commerce,

Tommy waus also o World War Il infantryman from
1941 ey 1945, His tour of duty included serving in
ltaly, He was discharged with the rank ol captlain.

Tommy was a Sunday School eacher and had been
active locally and statewide in the Protestant Episcopal
Church serving as Vestryman at All Saints and later as
St Paul's in Mabile, He was also president of the
Episcopal Churchmen's Association of Alabama.

Tommy Greaves is survived by his wile, Jean Bell
Girenves ol Mobile, two sons, Thomas Guy Greaves, 11 of
South Caroling and Mac Bell Greaves of Birmingham; a
sister, Florence G, Leatherbury of Mobile, two brothers,
Walker Radford Greaves of Mobile, and Dr. John Alban
Gireaves of Birmingham; and five grandchildren.

Tommy Greaves was a beloved, friendly and caring
person, His legal and Jeadership abilities gained him a
host of [riends all over the United States. In the words
of the Honorable Brevard Hand, Senior United States
District Judge for the Southern District of Alabama,
whe shared o Bfetime association with Tommy,
“Tommy never hud a selfish bone in his body and was
always anxious (o advance his associates. In other
words, [ could never want for a better fiiend.”

—Larry U, Sims, president
Muobile Bar Association

Judge Daniel Holcombe Thomas, United States
District Judge for the Southern District of Alabama,
Southern Division, departed this life on Thursday,
April 13, 2001 in Mobile,

Judge Daniel H. Thomas, the son of C.E. and Augusta
Pruit Thomas was born August 25, 1906, in Praitville. He
attended both elementary and high school in Prattville and
graduated from the University of Alabama School of Law
in 1928, He practiced law in Mobile from 1930 to 1951,
and was a member of the firm of Lyons & Thomas,

He served his country in the United States Navy from
1943 o2 1946, and retumed to Mobile where he continued
1o practice law, He was appointed U8, Distnet Judge for
the Southem Distriet of Alabama by President Harry 8,
Truman on March %, 1951, where he continued 10 serve
until his death. He was o member of the Mobile Bar,
Alabama State Bur and American Bar associations. Judge
Thomas was astive in the Boy Scouls of America end
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served as president of the Mobile Area Council from

1967 10 1968, and was awarded the Silver Beaver Award
in 1970, and the Silver Antelope Award in 1975, He was o
trustee of the Department of Archives and History for the
State of Alnbuma, # member of the Alabama Alpha
Chapter of Phi Deln Theta Social Fraternity, president of
the Alabama Alpha Chapter in 1926, and a member of the
Phi Delia Phi Legal Fraternity. He was o charter member
of Ashland Place United Methodist Church, & member of
the International Trade Club, the Mobile Country Club, i
Mystic Society and the Pecan Ounng Club,

Judpe Thomas is survived by two sons, Daniel H,
Thomas, Jr, and Merrill Pratt Thomas; his widow,
Catharine Jones Thomas; six grandchildren; two step-
daughters, Angela M, McNamara and Catharine M.
Moore: and one niece, Ann P. Wells.

—Alex E Lankford, I, past president
Maobile Bar Association



Daniel T. McCall, Jr.

Dantel T, McCall, Jr., a distunguished lawyer and lormer
Jurist, died at his home at the age of 91 on Menday, December
4, 2K,

Judge Daniel T, MeCall, Ir. was bom in Butler on March 12,
1909, the son of Dr, Daniel Thompson MeCall and Caroline
Winston Bush McCall, He was a longtime resident of Mobile,
where he graduated from the University Military School, He
attended the University of Alabama where be received an AB
Degree and an LLB and LLD degree from the University of
Alabama School of Law. He pructiced law in Mobile for 27
years with the firm of Johnston, MeCall & Johnston, Thereatter,
he served as o cireuit court judge from 1960 0 19649, and subse-
quently was appointed as asseciate justice 1o the Supreme Court
of Alabama where he served from 1969 1o 1975, Judge McCall
ilso was o member of the Maobile Buar Association and the
Alabama State Bar, as well as the Amertcan Bar Association,
He served as president of the Mobile Bur Association in 1953,

Charles H. Hillman, 11

Judge McCall was a lieutenant in the United States Navy dur-
ing WWIIL, o member of All Saims” Episcopal church and a past
vestry member, He held positions in many civie, academic and
judicial organizations, He was a trustee of the University of
Alabama from 1965 10 1979, then becoming o truslee emeritus,
He was also a member of the Alabama Academy of Honor, the
American Judicature Society, the Mobile Preservation Society,
the Alabama Historical Association and director of the Alabama
Law School Foundation, He was also a member of the
American Legion,

Judge MeCall was preceded in death by his parents and his wife,
Mary Edna Montgomery McCall, He is survived by s brother,
Winston Bush McCall of Birmingham; three children, Mary
Winston McCall Laseter, Nancy McCall Poyner, and Dr, Dan T,
MeCall, HI; seven grandehildren; and two greal-grandehildren,

—Larry U, Sims, preyident
Mobile Bar Association

Charles H. Hillman, I1, his wife, Vicky
Lyn Leverent Hillman, and their daughter,
Katelyn Renea Hillman, departed this lile
on Friday, July 7, 2000, in a wagic acci-
dent on Interstate 10 near Laluyelle,
Louisiuna,

Chuck Hillman was a partner in the firm
of Ulmer, Hillman, Ballard & Nikolakis
and a member of the Mobile, Alabama
State and Mississippi bar associations, He
was i captain in the United States Army
and served in the Judge Advocate
General's Olfice. He was a well-known
Mobile attorney and the Republican candi-
date for Mobile County District Court
Judge, Place 3. He was a member of the
Springhill Baptist Chureh, a member of
the American Legion, and & member of
the Ole Miss and Mississippi State
Alumni,

Chuck's wife, Vicky Lyn Leverelt
Hillman, died with him in the accident. She was also n member
of Springhill Baptist Church, a part-time employee as an indus-
trial nurse at duPont Corporation, a member af the Alabama
Nurses' Assoctation, the Lawyers” Wives' Club, and she was a
devoted wife and mother.

Miss Katelyn Renea Hillman, the 14-year-old daughter of
Chuck and Vieky, died in the accident with her mother and
father, and she was likewise a member of Springhill Baptisy
Chureh, She attended Burns Middle School and was an entering
freshman at Duavidson High School, She was involved in numer-
ous school activities and clubs and the day before the fsal acci-

Charlex N, Hillman, 1} and By wife, Vicky Lyn

dent, Katy asked someone close to her to
come 1o church, and told her friend,
“Promise me that you will, because [ wanl
the people I love to be in Heaven with
me." Katy was, like her mother and father,
4 deeply committed Christian,

Chuck Hillman was very well liked by
the legal community. He had o wonderful
disposition, and his reputation was above
reproach. Chuck really had a dream that
he was poing (o be o district judge. His
dream was to be a good lawyer, and o
devoted and committed fnmily man, and
e held the view that he could be of good
service to his community as district judge.

Chuck is survived by his son, Dane
Hillman, 12 years of age; two brothers,
Brett G, Hillman and Andy Hilliman; his
stepsister, Phyllis Ishee; his stepmother,
Marne Hillman; and nieces and nephews,
Vicky Lyn Hill is survived by her son,
Dane Hillman; her mother, Renea Gaylor; stepfather Reuben
Gaylor; grandmother Alyne Leveren Nelson: two brothers,
Mare F. Leverett and Gaylen P, Leverett; and nieces and
nephews, Katy is survived by her brother, Dane Hillman; her
maternal grandmother, Renea Gaylor; and cousins, aunts, uncles
and nuemeraus friends,

Funeral services were attended by nearly 1,000 [riends and
loved ones of Chuek, Vicky and Katy Hillman, Reportedly, it
was the largest funeral ever held at Springhill Baptist Church.

Alex F Lankford, 111
past presidens, Mobile Bar Association
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Thomas Reuben Bell

The Tulladega County Bar Association records their deep sor-
row and leeling of loss at the death on April 12, 2000 of their
esteemed assoctate, Thomas Reuben Bell.

For those of us who had the opportunity to practice with
Reuben, our high regard for him has always centered on the
depth of his thinking—his intellectual powers, We huve been on
the same team and have competed against one another, but
always with mutual respect and as professionals, Reuben was
always a gentleman, with unusually quick perception and an
extraordinary tenacity.

Neidther personal exaltation nor emotional impulsiveness ever
impaired the clarity of his decision-making. He was a man of
extraordinary ability and the highest character who presented
that uncommon combination of high academic distinction and
extensive practical experience.

Charles W. Bates

Reuben gradunted [rom the University of Alubuma School of
Law and also was awarded two degrees from Harvard University
Law School,

To really know Reuben Bell was 1o have the highest respect
{or him as 0 man and as a lawyer. Not 1o know him was (o
caise one o stand somewhat in awe, and in either event one
hiul {0 respect him. Reuben gained @ reputation as an attorney
reserved only for a few. Those of us who sat with him and
ugainst him at the counsel table, opposed him at the bar and
negotinted with him in the conference room will always remem-
ber him for just what we Tound him (o be—a lawver ol unbend-
ing integrity nnd extraordinury sbility. Ours is & nobler profes-
sion because Reuben Bell practiced low,

—Talladega Counry Bar Association

The Birminghum Bar Association lost one of its distinguished
members through the death of Charles W, Bales an April 10,
201,

C.W. was a graduate of Samlord University and the
Birmingham School of Law, and was admitted 1o the Alsbama
State Bar in 1934,

He was a charter member of the Alubuma UC/WC Tusk
Force, serving from 1953-1984, a tounding member of the old
Roebuck Goll Club, and a member of the Alabama Arabian

Matto P. Scalici

Horse Associmion and Wilson Chapel United Methodist
Church.

C.W. is survived by his two daughters, Beverly Noreell, and
her husband Russell, and Joan F. Bates; two grandchildren,
Krist Cunnmingham and Michael Norrell, one great-granddaugh-
ter, Shannon Leca and o host of other friends whom he deeply
loved,

—J, Willicon Rose. Jr, president
Airmingham Bar Axsociarion

The Birmingham Bar Association lost one of its distinguished
members through the death of Mato P, Scalici on February i8,
2001,

Matt was o graduate of the University ol Alabama School of
Law, asdd practiced law lor 50 years. He was a member in good
standing of the United States Supreme Count and the Supreme
Court of Alabama and was o veteran of World War 1, as a pilot
with the 307th Bombardment Group, Mait served as o member of
the Executive Committee of the Birmingham Bar Association and
as president of the North Birnungham Chamber of Commerce.,
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He is survived by his wile, Phyllis Scalici, daughter and son-
imn-luw Paul and Ann Rich: sons John Scalici and Man Scalici;
grandchildren Ging Caola, tessica Caiola, Matthew Scalici,
Lauren Scalici, and Anna Scalici; brothers-in-law Joe Miller and
Sam Pillivtert; and other relatives and a host of other friends
whom be deeply loved.

=J. William Rose, Jn, president
Rivmingham Bor Assoctation



Matthew Scott Ellenberger

The Birmingham Bar Association lost one of its distinguished
members through the death of Matthew Scott Elienberger on
March 25, 2001, Matthew was o gradunte of Aubum University
and the Cumberland School of Law of Samtord University, He
is survived by his parents, James R and Pegpy M, Ellenberger,
brothers Ricky Ellenberger, Mark Ellenberger and Mason
Ellenberger; his nephews, James Ellenberger and Stanley
Ellenberger; and other relatives and a host of other friends
whom he deeply loved,

William Bew White, Jr.

Matthew Scott Ellenberger was a distinguished member of the
Birmingham Buar Assoctation, and this resolution is offered us a
record ol our admiration and affection Tor Matuhew Scou
Ellenberger and of our condolences to his family, fends and
colleagues,

~=J. Witliam Rose, dr, president
Birmingham Bar Association

The Birmingham Bar Association lost one of ils most distin-
guished members through the death of Willinm Bew White, Jr.
on January 17, 2001,

Bew, a graduate of Cornell University and the University of
Virginia School of Law, was a long-time senior partner in the
firm of Bradley Arant Rose & White LLE In addition 10 being a
member of the Birmingham Bar Associntion, he was also a
member of the Council of the Section of Business Law of the
American Bar Association, the Commitee on Corporate Law of
that section and of the International Bar Association, Bew
served with distinetion in World War 11 in the 3rd Armored

John Watson Williams, Jr.

Division in the European Theatre and was o member of the 3rd
Armored Division Association and Veterans of the Battle of the
Bulge Association,

He is survived by his wife, Gay Comer White; his son and
daughter-in-law, William Bew White, I and Wendy; his daugh-
ters and sons-in-law, Mike and Gillian Goodrich, fohn and
Bevelle Pulfer, and Mary Lee White; his sister, Mary Alice
Sample; his 12 grandehildren; and many other relatives and a
host of other friends whom he deeply loved; and,

—A. William Rose, Jv., president
Hirmingham Har Association

The Birmingham Bar Association lost ane of its distinguished
members through the death of John Watson Williams, Ir. on
April 5, 200,

John was a grduate of Birmingham Southern and the University
of Alabiarmi School of Law, and was a member of the Alabama
State Bar and the Birmingham Bar Association lor over 50 years.,

He served the City of Homewaoaod as a mumeipal court judge
und Tater served the City of Graysville s a municipal court
judge. He was insirumental in the development of the Cahaba
Heights Volunteer Fire Department,

John is survived by his daughter, Carol Willinms Provost,
with her husband, Bill Provost; grandsons Todd Haralson and
his wife Karen, and John Cleveland Haralson; granddaughicr
Susan Elizabeth Haralson: brother George B, Williams and sis-
ter Mildred Milne; along with a niece, three nephews and other
relatives and a host of other Inends whom he deeply loved.

—J. William Rose, Jr., president
Birmingham Bar Associarion
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Institute Bills

he 2001 Regular Session of the legislature
I ended May 21. The legislature had before it
1,585 biils and passed several noteworthy
pieces of legislation.

Revised Article 9 of the UCC

Senate Bill 146 (Act 2001-481) passed the legisla-
ture and will become effective January 1, 2002, This is
the first major revision of Article 9 in 21 years, The
bill, sponsored by Senators Roger Bedford, Rodger
Smitherman and Wendell Mitchell and Representative
Marcel Black, makes several major revisions as to how
sccurity interesis are taken and recorded for personal
property,

Maujor features of the act provide:

All filings are in the state where the debtor is domi-
ciled, not where the property is located. This keeps the
borrower from losing its security when the goods are
taken across state lines,

In Alabama all flings will be with the Secretary of
State's office regardless of whether the borrower is a
consumer or business,

Filings can be paper or electronic.

Consumer protection is provided for prepayment,
disclosures or calculating deficiencies,

Our surrounding states of Georgia, Tennessee and
Mississippi make their act effective July 1, 2001, how-
ever, Alabama and Flornida's laws become effective
January 1, 2002, (An in-depth review of this is in the
January 2001 Alabama Lawyer),

Electronic Transactions Act

House Bill 170 (Act 2001-458), sponsored by
Representatives Ken Guin and Mark Gaines and
Senator Ted Liule, will allow Alabama to opt out of the
federal law and be governed by ste law for electronic
ransactions.

This uct apphes only to transactions in which each
party hus ugreed by some means o conduct the business
electronically.

Agreement is essential, Nobody is forced 1o conduct
business over the Internet.

When the parties do agree, the act establishes the
legal equivalency of electronic records and signatures
with paper filings and manually signed signatures so as

2001

Robert L McCurlay, Jr.

to make electronic transactions as enforceable as paper
transactions.

State agencies may transact business electronically
only if they have agency rule under the Admimstrative
Procedures Act. This act will become effective January
I, 2002, (An in-depth review of this is in the January
2001 Alabama Lawver),

Alabama Uniform Athlete Agents
Act

Senate Bill 153, sponsored by Representative Gerald
Allen and Senator Gerald Dial, provides reciprocity of
registration of athletic agents from one state 10 another,
It regulates the conduet of individuals who contagl stu-
dent athletes for the purpose of obtaining agency con-
tracts and provides both ¢ivil and criminal penalties,
The act becomes effective October |, 2001, (An in-
depth review of this is in the November 2000 Alabama
Lawyer),

Alabama Uniform Interstate
Enforcement of Domestic
Violence Orders Act and Alabama
Uniform Anatomical Gift Act

Both House bills were passed by the House and

Senate bills passed by the Senate but died on the special
order calendar of the second House,

Constitutional Revision

The House of Representatives passed revisions of
Article I-Declaration of Rights, Article [1-State and
County Boundaries, Article XI1-Corporations and
Asticle XITI-Banks and Banking. These bills were nol
considered by the Senate. The Senate defeated a bill
that would allow the legislature to rewrite the constilu-
tion as ene document, There were several resolutions
creating commissions and studies of the constitution,

Courts

The legislature again refused to consider non-panisan
clection of judges.



Estates

House Bill 362 amended § 40-15-13 1o
allow the personal representative of an
estate to execute and record in the county
of domicile of the decedent and where
the decedent’s probate estate is pending a
tax uffidavit. The tax affidavit cenifies
that either the estate is nol taxable or
aliernatively that the estate is taxable and
that & proper copy of the federal estate
tax returns has or will be filed,

House Bill 745 amends § 22-8A-4 and §
22-BA-13 of the Code of Alabuma so as to
revise the living will statule 10 chunge the
advance directive of health care form. The
torm is now much more easily understood.

Business

House Bill 113 and Senate Bill 154
discontinues the provision that counties
and cilies can receive free subscriptions
to the Alabama Administrative Monthly,

Senate Bill 146 - UCC Article 9 (see
abave|,

Heouse Bill 170 - Electronic
Transactions Act (ree above ),

House Bill 514 amends § 32-8-61 of the
Code of Alabama to provide that a securi-
Ly interest in 4 vehicle for which o certifi-
cate of title is required is perfected il filed
within the 30 days instead of 20 days.

House Biil 589, Section 7-4-111 is
amended to provide any cause of action
under the article relating 10 bank deposits
and collections will accrue from payment
of 4 time deposit to the carlier of (1) when
i demand for payment is effective and the
due date passes or (2) the latter of (a) the
due date established in the bank’s last
writlen notice or (b) four years after the
last written commuaications from the
bank, or (3) the last day of the taxable
year for which the owner reported interest
on i federal or state tax retury,

An uction which is not barred on or
belore the effective date of this act, in
some instances, may not be barred until six
months after the effective date of this act,

Senate Bill 38 requires the licensing of
persons as morgage brokers by the
Alabama Banking Department,

Real Estate

Senate Bill 133 amends § 34-27-33 &1
al concerning fees of the Alabama Real
Estate Commission and license fees,

Senate Bill 246, the Alabama Title
Insurance Act, requires all title insurance

companies to be registered with the
Department of Insurance, The purchaser
of land must be given notice of availahil-
ity of title insurance at closing. This law
will become effective October 1, 2001,

Family Law

Senate Bill 55-Uniform Interstate
Enforcement of Domesiic Violence
Orders Act (see above)

Several family law bills that had
received much attention did not pass,
The first would have required o change
of custody if the custodial parent moved
out of state or more than 75 miles from
the other party. Several bills affecting
grandparent custady did not pass.

Sports

House Bill 105-Alabama Athlere
Agents Act (see above).

House Bill 200 provides for a moment
of silence at the opening of school athlet-
ic events and graduation ceremonies,

Criminal Law

House Bill 107 provides every munici-
pality must have a pre-disciplinary hear-
ing prior to the suspension or termination
of law enforcement officers and must
establish a written due process procedure
for governing disciplinary hearings,

House Bill 444 amends § 32-5A-176.1 to
provide that the fine for speeding in a con-
struction zone will be double the amount
prescribed outside the constnuction zone.

Senate Bill 144 creates the crime of
identity theft when one wrongfully pos-
sesses information that identifies a per-
0N or person’s property that can be used
10 necess another's financial resources,
obtain identification, act as identification
or obtiin goods or services, The law also
provides for civil damages,

Senate Bill 152 establishes the crime
of prostitution, which applies to both the
buyer and the seller.

Senate Bill 296 amends the current
boating law. The minimum age for an
operator is raised from 12 to 14 years of
age. A youthful boat operator, between
12 and 14, may obtain a permit but may

only drive under the direct supervision of

someone over 21 years of age. The blood
alcohol level for boating DUI is lowered
from 0,10 o (.80, the same as Tor oper-
ating automobiles,

Senate Bill 305 adds § 26-15-3.1 1o
create the crime of aggravated child
abuse which is a Class B felony.

Other

Senate Bill 122—Anyone who has o
registered handgun in ancther state
which also recognizes Alabama licenses
in the other state may carry the handgun
withowt registering in Alabama,

House Bill 21—Alabama State Flag Act
provides that each school and educational
institution in the state must 1y the
Alabuma flng at all times when the school
is in session. Both the United States and
Alabami flags will be displayed in front of
the main building of the institution within
three years of the date of this act. It further
provides the state lag must be flown at
:ach county courthouse; each state, county
and municipal law enforcement agency
headquarters facility: and each building
located in this state that is affiliated with
any department or agency of the state as
well as each municipal building in cities
greater than 1,000 persons,

Senate Bill 51 amends § 36-26-28 o
allow suspended state employees to appeal
their suspension before i review panel,

Senate Bill 75 amends § 32-6-4 10 pro-
vide that any male between the ages of
18-26 who applies for or renews bis dri-
ver's license will be registered for the
military selective service.

Senate Bill 90 allows state employees
to donate annunl sick leave Lo another
state employee who has qualified for cat-
astrophic sick leave. .

Senute Bill 159 officially codifies the
acts passed by the legislature in 1999
und 2000 as a pan of the Code of
Alabama,

To look up any of these bills, go to the
legislature's Web site,
www fegislature state.al, us/. =]

For more information abow the
Institute or any of its projects, contact
Bob McCutley, director, Alubama Law
Institute, P.O. Box 861425, Tuscaloosa
35486-0013; fax (205) 348-8411; phone
(205) 348-7411,

Robert L MeCurley, Jr,

Robert L McCutley, Jris the diectorn of b Alabena
Lirw Invatetute ot tha University of Alabamma Ha nicaivetl
hin yrdergradyate and law degroes from he Linivecsity
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he Olfice of General Counsel has received
numerous telephone und written inguiries con-
cerning a luwyer's obligation to report miscon-
duet, The applicable provision of the Alabama Rules of
Professional Conduct is Rule 8.3 which states:
“Rule 8.3 Reporting Professional Mizconduct
() A luwyer possessing unprivileged knowledge
of a vialution ol Rule 8.4 shall repont such
knowledge 1o o tribunal or other authority
empowered Lo investigale or act upon such
violation.”

As the Comment to Rule &3 siates, sell-regulution
requires that lawyers report misconduet, unless the
reporting of the misconduct violates Rule 1.6,
Confidentiality,

Based on information from disciplinary fles ol the
Disciplinary Commission of the Alabama State Bar, it
appears that fewer than six complaints a year are filed
by lawyers reporting misconduct of another lawyer.
This is sad commentary, when nalional statistics show
that in at least 75-80 percent of matters involving
lawyer misconduct, o judge or another liwyer
observed, was subjected Lo, or was personally aware of
the misconduct,

In & recent informal opinion of the Office of General
Counsel, the question posed was;

“From lime to time, government attorneys learn

that ancther attorney may suffer from the disease

of chemical dependency (i.e., alcoholism or ather
drug addiction) and the disease is believed or
suspected to adversely affect the lawyer’s ability

10 practice low. This information may come Lo

the government attomey in a vanety of ways
ineluding eriminal charges, eriminal convictions,
personnel aclions, eie”

The inquiring lawyer asked whether his reporting of
the matter to the Alabwma Lawyer Assistance Program
fulfilted his obligation under Rule 8.3, The Office of
General Counsel determined that it did.

200

J. Antheny Molain

Reporting Misconduct—
t's A Good Thing

The Tawyer also usked could he accompany his
reporting of the matter 10 the Lawyer Assistance
Pragram with a request that the report be forwarded to
the Oflice of Genernl Counsel for disciphnary action
should the reported attorney [wl or refuse 10 comply
with the requirements and conditions imposed by the
Lawyer Assistance Program, This question was also
answered in the allirmative.

In most instances, the reporting of misconduct brings
to o head a bad sitwation which needs to be addressed,
both Tor the benefit of the lswyer and the public. The
system itself is improved significantly by ensuring that
those who practice law do so in an ethicnd and compe-
tent Tashion, When either of these characteristics ol
representation is lacking, the lawyer's reputation, and
that of the legal protession, sulters greatly.

A significant number of investigations ol bar com-
plaints “uncover” personal problems and issues of the
luwyer which have been known to other lawyers of
judges for quite some time. However, due to a lack of
accountability, the problems have worsened, and inno-
cent people have been harmed as o resulk.

Had the issues of misconduct been reported early on,
there would huve been contact with the lawyer aboul
the matter, which could have served as o wake-up call
for the lawyer thereby providing him u chance to
assess his sisation, and try to conform his conduct 10
the profession’s canons of ethics, And for many
lawyers, this is exactly the “two by four” that gets their
attention, and causes them to do the things necessary o
make sure they never have (o be reported again,

Lawyers who tngquire of the Olfice of General
Counsel about the reporting reqairement are lold that
they have the option of reporting the matter (o the bar
or to the court. They are also advised that the reporting
be done within a reasonable time, and at o time so as o
not impair or in any way harm their ¢lient’s case,

Some lawyers or opposing parties will file @ motion
1o disqualily counsel, challenging the legal and ethical
propriety of the lawyer's actions, In some instances,



the Disciplinary Commission or the Office of General Counsel
is copied with these motions and pleadings.

Pursuant to Rule 8.3, reporting misconduct is mandatory—nol
discretionary, This, too, may be sad commentary when you real-
ize that the maajor reason advanced for us to maintain the right
to self-police is that we are accountable, and have “things under
control.” Why, then, the mandatory reporting rule? Answer that
one for yourself,

Potpourni

Several recent ethical inguiries suggest that we restate the
opinions of the Disciplinary Commission and the Office of
General Counsel which deal with the following 1wo issues: con-
taet with former employvees and pro hac vice requirements,

In RO-93-08, the Disciplinary Commission considered the
"no-contact’” prohibition of Rule 4.2, as same relates to former
employees of an opposing party.

Rule 4.2 provides:

"Rule 4.2 Communication With Person Represented
By Counsel
In representing a client, o lawyer shall not communi-
cate about the subject of the representation with a party
the lawyer knows 1o be represented by another lawyer
in the matter, unless the lawyer has the consent of the
other lawyer or 18 authorized by law 1o do so”
Relying upon its earlier position set forth in RO-92-12, that
"...there is o strong argument that Rule 4.2 does nol even apply
to former employees at any level,” the Commission did state a

possible exception which could arise. If the former employees
occupied a managerial level position and were involved in the
anderlying transaction and being privy 1o privileged information,
ineluding o work product, then counsel would be prohibited from
aecessing such information without a valid waiver by the organ-
ration and/or discovery and evidence rules, This position is con-
sistent with that of ABA Formal Opinion 91-359 (1991,

Rule VII, Rules Governing Admission to the Alabama State
Bar, contains those provisions applicable to pro hae viee admis-
sion. Section A requires any foreign altorney wha appears
*before any court or administrative agency of the State of
Alabama” be admitted pro hac viee, The rule Turther defines
“sdministrative agency™ as “any board, bureau, commission,
department, hearing officer, or other administrative office or
unit of the state.”

The rules require local counsel be associated. The bar gener-
ally looks to the Alabama lawyer (local counsel) 1o ensure that
the non-resident fawyer has complied with the applicable rules
gaverning pro hac vice admission. It you are called upen (o par-
ticipate s Jocal counsel, you are encouraged to familiarize
voursell with the rules, particulacly those which deul with the
application process and the hearing date required for ruling on
the pro hac vice application,

Lastly, the rules require that a copy of the order granting the
application be filed with the Alabama State Bar, Lawyers
involved in this process may also request an informative
brochure Trom the Alabama State Buar which details the respon-
sibilities of loeal counsel, and which outlines the procedures to
be followed for pro hac vice admission. "

TIMELESS WISDO

Aesap's Fabies were not written
for children -

They were written to help
feaders improve thelr lives und
the lives of the people those
leaders serve, Aesap's fables coax
leaders 10 make choices between
such things as greed and giving,
arrogance and hamilivy, and
selfish indifference nnd
compassion,

Papantonio’s new release, with
foreward by Rabert E Kennedy,
i, explores the details of the
timeless wisdom left by Aesop.
He invites lawyers 1o think
about chiaracter qualities that
we should both revere and revile
in leaders,

Yapantonio shows how
Acsop’s wisdom can benefit
lawyers in their role as leaders,

Mike Papantonio

with foveword by Robert 15 Kennedy, J

oM |

Order Today: 1-800-577-9499
Only $24.95 per book
phus $3.00 S&H each item
{Add Florida sales tax if applicable)
e &

Or by check to:
Seville Publishing, PO, Box 11042
Pensacola, FL 32590-2042

www.sevllepublishing.com
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ALABAMA LAaAw FOUNDATION

Awards IOLTA Grants

JULY 2001

he Alabama Law Foundation, & vert their commingled client trust accounts
charitable, tax-exempt organization to interesi-beanng secounts, The interest is
dedicated to law-related charitics, then forwarded to the Alabima Law
made approximately $1 million in grants Foundation which uses the money to award
this year through its [OLTA program. The grants for law-related charitable projecis.
IOLTA {Interest on Lewyers Trust Since 1989, ALF has provided over $10
Accounts) program allows attorneys to con-  million in grants through 10LTA. &

Legal Aid to the Poor

Legal Services Corporation of AIBBAIME ... 92 99,88

Lagal Sarvices of Matro Birmingham ... o8 1,000
Legal Services of N, Central Alabama T e AL Lok G e L .1 1 )1
Alabama State Bar Voluntear Lawyers Program ... A I U00
Birmingham Volunteer LEWYBIS PIOGIAIT ... s 10,090
Mobile Bar Association Voluntaer Lawyers PIOGIBM ..........ccmmmmmmmmmmsecceres 370,000
Administration of Justice
Child Protact {Montgomery) ... A : $7,500
Afabama Court Appainted Spemal Advtn:ale wanrk [Irundalai .................................. $3.000
Alabama Disabifities Advocacy Program (Tuscaloosa) ... R— $62,500
Court Appainted Juvenile Advocate of Marshall COUNY ..............c.smmissersonesssomsasssassonss-S 300
Tha Tuscalnosa Visization Canter ... —" -, /], 1 1 4]
The Baldwin Famity Yiclence Centa: IHnberlsdalal —— SRR 4 14 Y 1 1]
The Family Sunshing Cantar (MONIGOMEBIY) ... comscsmessssomsssenee e ssssssssssasssssssn- S 0,000
Administrative Otfice of Courts {MONIGOMENY] ... s $5,000
Equal Justice Initiative (MONGOMEIYE........oimsessecees o 300,000
Alabama Prison Project (Montgomery) T s 999, 000
EBTUTEIRY OOIOIRIN .o sissssivisisniesssstiositsmssisss oo SR i 1bt $10,000
Law-Related Education
YMCA Youth Judicial Program (Montgomeny) ..o s 810,000
Tuskagee-Maoon Caunty YMECA ..ot | 5,000
Boys & Girls Club of Limestone COUNY ... i $5,000
Stirtiee Courmty DIBTIEE QOURE siiuinnnianami s T w1 $1,500
Alabama Center for Law and Civic Education (Birmingham) ... v o LORD
Law Libraries
BOM OB CRUNUN wiiscissianiiinesasiibiansossininsissesisissininsrimmbbiimipipsiassrm A s babbeari s S 1 A |
HumMEVIlla-MEdIS0N COURLY .......ccocuiiiricimiinininsimsnssossissins s ssisssssssssisesassmssspssesisions 51,083
ADSTOIIONE COCMIRNG:c vt ik iSSP $2.000
Montgomesy County ... iiialia R : 111
Pasry County . P P TP oFT SRR T e £2.000
Pike County ... R S G R )
Supreme Court of Aabama T O L]

Im..r”n””r.”".”.”-”n. LT T T T A3 APA KD BARERUARREE FEY I ...-......m‘
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Join the Alabama
State Bar Iolnntou

Jon the Volunteer Lawyers Program and
receive the "Basic Issues of Law"” manual on a
3-1/2" disk, free. This manual covers nine
“bread-and-butter” areas of the law, including
adoption; bankruptcy; collections litigation;
divorce, custody and post-divorce; guardian
and conservator by court appointment;
mortgage foreclosure; powers of attorney; and
will drafting. To join, simply complete the form below and mail to: Volunteer Lawyers
Program, Alabama State Bar, P.O. Box 671, Montgomery, Alabama 36101. Upon receipt of
your enroliment form, the VLP will mail to you the “Basic Issues of Law" disk.

Enroliment Form
Alabama State Bar Volurteer Lawyers Program
F.O. Box 671, Montgomery, Alabama 36101
Phone (334) 269-1515, ex{. 301 » Fax (334) 261-6310 « www alabar.org

Telephone/Fax Number Signatura

| will accept two case referrals in the following areas:
Adoption/Legitimations [ Bankruptcy
{J Family Law O Real Property
{71 Probate 0O Where you need me

Get on the list of very important people. Enroll today!!
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Save Today for College: 2001 PACT

PREPAID

has drawn more attention this year

than education. The state's Tunding
erisis has made the public more aware of
the increasing cost of 4 college educa-
tion,

Never has planning for those costs
been more important, Every person who
is concerned about the rising costs of
college should consider the purchase of a
PACT contract.

I n the state of Alabama, no subject

AFFORDABLE

COLLEGE

PACT is administered by Alabama
State Treasurer Lucy Baxley's office. A
PACT contract can be purchased to pre-

pay 135 semester bours of tition and the
payment of eight semesters of mandatory

fees, Through a lump sum or menthly

payments, the cost is based on the age or

grade of the child. Children in the ninth
prade or younger are eligible.

PACT has been providing security for
parents for over ten vears. Currently,

TUulTioN PROGRAM

over 9,000 children are using their bene-
fits to attend collepe, Last year, the
PACT Trust Fund paid the colleges and
universities over $19 million for these
children,

What could be more important than
securing your child's future? An imvest-
ment in PACT could be a major step in the
right direction, Call PACT at (B0{) 252-
7228 or visit www.ireasury.state.alus for
maore information, 0o

Timesli

IR

Timeslips Deluxe,
Abacus Law,
Amicus Altarhey,
Tieme & Prolit,
PCLaw r,

and more!

Why pay more
than you have to?

Name-brand law office software at discount prices.

Dowvrdcad al
Wity Dlumibeedg .com
of call 800 221-2977 |0 3410

ot 565 AVAILABLE

The biggest, most popular titles in legal software are available from
BlumbergExcelsior at substantial savings below publisher list prices.

s

i . ANMAL Jl.' L)
'-'-]:PAM Jam
“am

Blumberg E)(C@Islor“

800 LAW MART BOD 529-6278
Fax: 800 561-9018 www.hlumberg.com

Arlmglon, TR Norcross, GA - Albany, MY Orlands, FL

J. Forrester DeBuys, 1 CLU
You establish goals for creating
wealth, We help you meet your
goals, while protecting your
family and estate through
insurance and financial producis.

The CompanyYou Keep®

2311 Highland Avenue South
Suite 106
Birmingham, AL 35:08%
205/033-0302
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What the General Practitioner
Needs to Know to Recognize
Sexual Harassment Claims

BY GEEALD L. MILLER

or better or worse, sexul harass-

ment conlinues o be a growing

area of the law, Probebly most
witorneys, at least oceasionally, receive a
telephone call from a prospective client
who has heen “sexually harassed” in the
workplace, or from an employer who has
received a complaint of sexual harass-
ment from an employes, These sitsations
can range from allegations of forcible
sexwtl contact to an isolated coude
remark. In 1998, the United Siates
Supreme Court decided three cases which
attempted to clanfy the law of sexaal
harassment: Burlington Industries, inc. v,
Fllerth, 524 U1.S. 742 (1998); Faragher v.
City of Boca Raton, 524 U8, 775 (1998);
and Oneale v. Sundowner Offshore
Services, 523 U.S. 75 (1998), The
Eleventh Circuit and other fower courls
are now strugaling to apply those deci-
sions and to decide a number of other
issues not decided in Efferth, Faraghe
and Oneale. Recognizing these issues
will help Alabama practitioners (o recog-
nize potentinl sexunl herassment claims
and 1o counsel employers about their
potential liability. A claim of sexual
harassment is not a complaim that should
be taken lightly, regardless of the side ol
the fence on which a lawyer might sit

United States Supreme
Court Cases

The United States Supreme Court first
recognized that sexual bammssment’ s
actionable under Title VII of the Civil
Rights Act of 1964 in Meritor Savings

Bank v Vingon, 477 U8, 57 (1986), The
harassment in Meritor consisted of sexual
aclvances which culminated in repeated
sexual intercourse. The Count held that, Tor
sexunl harassment to be actionable, it must
be “sulficiently severe or pervasive to alter
the conditions of [the victim's] emptoy-
ment and ereate an abusive working envi-
ronment.” The Court found that the allega-
lions in that case were “plainly sufficient
10 state o claim for *hostile environment'
sexunl harassment.” 477 U.S. s 67,

The U.S. Supreme Court sext consid-
ered hostile environment sexual harass-
ment in Harrix v. Forklift Sysiems, Inc.,
510 ULS. 17 (194973, The issue in Harris
was whether conduct, to be actionable,
must seriously alfect the vicim's psy-
¢hological well-being or lead to a tangi-
ble injury. The Court took a “mikldle path
between making actionable any conduct
that is merely offensive and requiring the
conducl 1o cause o tangible psychologi-
cal injury.” 510 U.S. at 21, The Coun
found thal the environment muost be both
stibjectively und objectively hostile, The
Coun weknowledged that the test is not
mathematically precise, und mandated
that whether an environment is hostile or
ahusive be determined only by looking ul
all the circumstances, The Court suggest-
ed those Tactors may include the frequen-
<y of the discriminatory conduct; s
severity; whether it is physically threat-
ening or humiliating, or a mere offensive
utterance; and whether it unreasonably
interferes with an employee’s work per-
formance. The Count specifically stated
that no single factor is requined

I'HE
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In carty 1998, the United States Supreme Cour decided
Oncale v. Sundowner Offshore Services, 523 U.S. 75 (1998). In
Oncale, the Court rejected a categorical rule excluding same-
sex harassment claims from the coverage of Title VIL The Coun
held that male-on-male sexual harassment (and female-on-
female sexual harassment) is actionable where the conduct
occurs beciuse of the sex of the victim. The Court noted that in
the normal male-fermale situation involving explieit or implicit
proposals of sexuul activity, the inference con casily be made
that the harassment has oceurred becavse of the sex of the vie-
tim, The Court also observed that diserimination could be
inferred "if a female victim is harassed in such sex-specific and
derogatory terms by another woman as to make it clear that the
harasser is motivated by general hostility to the presence of
women in the workplace.” 523 ULS. at RO, The Court stated that
o same-sex harassment plaintiff could also offer comparative
evidence about how the alleged harassed treated members of
both sexes in the workplace in order to prove the harassment
wils because of the sex of the victim. Jd. at BO-81,

On June 26, 1998 the United States Supreme Court decided
Burtington Industries v Eflerth, 524 U8, 742 (1998) and
Faragher v, City of Boca Raton, 524 118,775 (1998), dealing
with the issue of an employer's liability for a hostile work envi-
ronment created by a supervisor's harassment of his subordi-
nate. Both decisions adopied the same holding: that an employ-
er i1s vicariously liable for a hostile work enviranment created
by a supervisor, but when the harassment has not culminated in
tangible adverse employment action being taken, the employer
may raise an affirmative defense consisting of 1wo elements: (a)
that the employer exercised reasonable care o prevent and cor-
rect promptly any sexually harassing behavior; and (b) that the
pluintiff employee unreasonably failed o ke advantage of any
preventive or corrective opportunities provided by the employer
or to avoid haem otherwise, The Court expressly held that the
affirmative defense is not available “when the supervisor's
harassment culminates in a tangible employment action, such as
discharge, demotion, or undesirable reassignment,” 524 U8, at
765; 524 ULS. a1 BO7,

On Apnil 23, 2001, in Clark County School District v,
Breeden, 532 U8, (2001), the Supreme Court again
addressed the issue of when offensive conduet 1s severe or per
vasive enough to be actionable. Ms, Breeden, the plaintitT,
alleged her employer retaliated against her for complaining to
management about a crude comment by her supervisor, Because
Title VII's anti-retaliation provision, 42 L1.8.C, (2000e¢-3(x),
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applies only to such informal compluints made with a reason-
able, good faith belief that the conduct constituted sexual
harassment, the Supreme Court addressed whether one could
reasonably believe the incident violated Tile VIL

The alleged harassment consisted of u single incident: During
a meeting to review job apphicants, Ms. Breeden's male supervi-
sor read aloud a comment that one of the applicants had once
made to a co-worker (*1 hear making love to you is like making
love to the Grand Canyon™), The supervisor looked at Ms,
Breeden and stated, “1 don’t know what that means.” Another
mile employee replied, “Well, I'll tell you luter,” snd both men
chuckled, The Court, quoting the statement in Faragher that
simple teasing, offhand comments, and isolated incidents,
unless extremely serious, are insufficient, held no reasonabie
person could have believed this single incident violated the
standard.

Is the Conduct Severe or Pervasive
Enough?

Despite the Supreme Court’s guidance, the Eleventh Circuit
and other courts have struggled to define the contours of sexual
harassment liability, Perhaps the first issue 1o be considered in
evaluating u possible sexual harassment elaim is whether the
conduct is severe or pervasive enough 1o rise to the level of sex-
ual harassment.

The Eleventh Circuit has dealt with this issue in four recent
cuses, In Mendoza v. Borden, Inc., 195 F3d 1238 (1 1th Cir.
199%), an en bane decision, and in Gugra v Floride Board of
Regents, 212 3 571 (1 Lth Cir, 20000 the Court held the con-
duct failed o rise 1o the level of a hostile environment, while in
Dees v, Johnsan Conrrols World Services, Inc,, 168 F3d 417
(11th Cir, 1999) and in Johnsan v. Booker T, Waskington
Broadeasting Serviee, Inc., 234 F3d 501 (1 1th Cir, 2000), the
Court held the conduct did rise to the actionable fevel, A com-
parison ol the facts of these cases should give Alibama practi-
tioners considerable guidance on the issue.

In Mendoza, the plaintifl, Mendoza, alleged harssment by
her supervisor over a period of 11 months. The alleged harass-
ment consssted of “constamly” watching ber and following her
in the workplace, locking at her "up and down" oo twao or three
occasions while making a sniffing sound, rubbing his hand
against her hip while touching her shoulder as she walked hy on
one occasion, and once telling her he was getting “lired up”
when she entered his office, The Court found none of the con-
duet was severe or physically threatening or humilisting, The
Court poted that, aside from the constant following and staring,
the conduet was not frequent, The Court concluded there was
no evidence Mendoza's job performunce was impaired,

In Gupra v. Floride Board of Regents, 212 F3d 871 (11th Cir.
20000, the Court was again faced with mild conduct eceurring
over a briel period of time, six or seven months. Typical of the
plaintiff’s complaints were her allegations that her supervisor
asked her to lunch many times, once told her she looked “very
Beautiful,” and once placed his hand on her knee. The Eleventh
Circuit found this conduct exemplified “the ardinary tribulations
of the workplnee” und was not sufficiently severe or pervasive
to be actionable.

In Dees v. Johnson Controls World Services, Ine., 168 F.3d
17 (Lith Cir, 19993, the plaintifT alleged almost daily sexual
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harassment over three years that ok a variety of forms: sexual-
ly explicit stories and jokes, comments about her body or those
of male co-workers, sexual propositions, and physical harass-
ment such as grabbing her buttocks and groping her leg, With
little discussion, in dicta, the Eleventh Cireuit indicated the
facts were sufficient 10 rise (o the actionable level,

Finally, in Jofnson v. Booker T. Washington Broadcasting
Service, Inc., the Count cited Dees with approval and found the
conduct “more akin to the continuous barrage of sexual harass-
ment™ in Dees than to the less frequent, less objectionable con-
duct in Mendoze and Gupta. In Johnson, the alleged harassment
consisted of approximately |5 instances of harassment over the
course of four months. The hurassment included unwanted mas-
sages, standing so close to the plaintiff that the harasser’s body
parts touched her from behind, and pulling his pants tight 1o
reveal the imprint of his private parts,

Plaintiff Must Subjectively Perceive the
EnvironmentTo Be Abusive

In Harris v. Forklift Svseems, fie., 310 U8, 17 (1993), the
Court established that the test for a hostile work environment
has a subjective component as well as an objective component,
The Court held that “if the victim does not subjectively perceive
the environment to be abusive, the conduct has not actually
altered the conditions of the victim's employment, and there is
no Title VII violation.” S10 U.S. at 21-22, The Court reaffirmed
the subjective and objective components of the test in Faragher.
524 U.S, ar 787,

Although the Eleventh Circuit has not yet discussed this sub-
jective test, the Sixth Circuit recently discussed the issue in
Williams v. Genvral Motors Corp., 187 F 3d 553 (6th Cir,
1999). In Williams, the district court bad held the plaintif(f had
not met the subjective test, in part, because she could not estab-
lish that the harassment affected her work, The Sixth Circuit
rejected this analysis as inconsistent with Justice Ginsburg’s
concurnng opimion in Harris which stated that “the plaintiff
need not prove that his or her tangible productivity has declined
as u result of the harussment” but only that the harassment made
it more difficult to do the job, Other courts have likewise reject-
ed any requirement that a plaintiff prove that her tangible pro-
ductivity or work performance declined. See, e.g., Hathaway v.
Runyon, 132 F, 3d 1214, 1223 (8th Cir. 1997); Smith v,
Northwest Financial Aceeptance, Inc., 129 F. X 1408, 1413
t10th Cir, 1997)

Gender-Related Harassment

Can a sexually hostile work environment be created by
demeaning remarks about women generally rther than sexual
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advances or remarks of & sexual nature? While some courts
have rejected such gender harassment cases, it appears that gen-
der harassment is a form of sexual harassmend,

The sexunl harassment alleged in Harris v, Forklift Systems
was that the company president often insulted the victim
because of her gender and often made her the target of unwant-
ed sexunl innuendoes, Some of the insulting remarks were not
sexual in nature, but were demeaning remarks about women
stch as, “You're a woman, what do you know?" and “We need
a man as the rental manager,” and telling her that she was “a
dumb-ass woman," 510 ULS. at 19, The employer apparently did
nrot argue that such “gender-related harassment” does not consti-
tute sexual harassment, and the Supreme Count did not discuss
the issue,

In Oncale, the U.S, Supreme Court explicitly recognized that
"harassing conduct need not be motivated by sexaal desire to
support an inference of discrimination on the basis of sex.” §23
LS. at 80. The Court recognized that sexual harassment can
accur through “sex-specific and derogatory terms” that make it
clear that the harassed is motivated by general hostility to the
presence of women in the workplace. /d. The Court indicuted
that an important inquiry in such a case is whether the harassed
treats members of both sexes differently in the workplace, In
Faragher, 100, the hostile environment consisted partly of
“rudely demeaning references to women generally,” 424 U.S, at
782,

Eleventh Circuit precedent is fully consistent with Harriy,
Oncale and Faragher, In Bell v. Crackin® Good Bakers, Inc.,
TTT F 2d 1497 (1 1th Cir. 1985), the Eleventh Circuit expressly
recognized that sexual harassment can consist of “threatening
bellicose, demeaning, hostile or offensive conduct by o supervi-
sor in the workplace because ol the sex of the victim of such
conduct.” The Court noted that the district court had erroneous-
ly thought that proof of sexusl harnssment must consist of "sex-
ual advances, requests for sexual favors {or] other verbal or
physical conduct of i sexual nature.” 777 £ 2d at 1503, The
Eleventh Circuit directly held that the plaintifl was under no
obligation to adduce such proof, fd. More recently, in Gupta v,
Florida Board of Regents, 212 F.3d 571 (1 1th Cir. 20009 the
Eleventh Circuit appears to have recognized the cistinction
between pender-reluted harassment and harassment based on
sexual remarks or sexual advances, The Court in Gupra stated
that statements and conduct must be of a sexual or gender-relat-
ed nature, making that distinction throughout the opinion,

Requiring that all sexual harassment consists of overtly sexual
remarks or sexual advances ignores the reality that sexual
harassment can occur based on hostility toward women, A num-
ber of other circuits have recently recognized gender-basex
harassment, based on hostility toward women in the workplace.
See Durkam Life Insurance Company v. Evans, 166 F, 3d 139
(3rd Cir. 1999); Smith v, First Union National Bank, 202 F, 3d
234 (dth Cir. 2000); Williams v. General Motors Corp,, 187 F,
3d 553 (0th Cir. 1999), As the Fourth Circuit aptly said in Smith
W Fivst Union Nattonal Bank, “A work environmeni consumed
by remarks that intimidate, ridicule, and maliciously demean the
status of women can create an environment that is as hostile as
ian environment that contains unwanted sexual advances.” 202 F
3d a1 242, It is the cumulative effect of all types of harnssment
that must be considered. Durham, 166 F. 3d at 148-49, 155:
Williams, 187 F. 3d a1 562-64.




Sexual Remarks and Other Conduct
Not Directed Toward the Plaintiff

An issue that frequently arises is the effect of sexual remarks
and other crude or sexual conduct not directed toward the plain-
tiff. For example, a plamtiff may allege that explicit, sexual
jokes and comments between male co-workers are offensive 1o
her and create a hostile work environment. Or a female plaintff
may complain about pormographic pictures displayed in the
workplace, Can such language and conduct support a cause of
action, even though the language and conduct is not dhrected
toward the plainuff?

Neither the ULS, Supreme Count nor the Eleventh Circuil has
directly addressed this issue, However, in Meritor Savings Bank
v Vinson, 477 U8, 57 (1986) the Coun cited the Fifth Circuit
case of Rogers v. EEOC, 454 F, 2d 234 (5th Cir. 1971), cert.
denied, 406 L5, 957 (1972) with approval. In Regers, the Fifth
Circuit held that o Hispanie plaintiff could establish a hostile
work environment by evidence that her employer pave discrimi-
natory service (o Hispanic customers, The conduet in Rogers,
then, was not directed toward the plaintiff, Recently, in
Faragher, some of the valgar and sexual remarks and conduct
cited by the plaintiff were not directed toward the plaintiff, but
were directed toward other female lifeguards,

Other circuits have held that such “secondhand harassment™ is
relevant in determining the existence of a hostile work environ-
ment, but recognize that the impact, or severity, of such harass-
ment is not as great as the impact of harassment directed at the
plaintiff. See Gleeson v. Mesirow Financial, Ine., 118 F, 3d
1134 (7th Cie. 1997); Cowan v, Prudential Insurance Company
af America, 141 F, 3d 751 (Tth Cir. 1998); Abeita v.
TransAmerica Mailings, Inc.. 159 F. 3d 246 (6th Cir. 1998),

Employer Liability for Harassment By
an Employee

After evalupting whether a hostile work environment can he
siid 10 exist, the next step in evalupting a sexual harassment
claim s 1o determine whether the employer could be liable for
the harassed's conduct, Faragher and Eerth, in addition 1o for-
mulating an afliemative defense, discussed several grounds for
employer liability

Alter Ego Liability

In Faragher, the United States Supreme Court lefl intaet the
principle that certain high ranking company officials could be
the alter epo or proxy of the company, and thus automatically
subject the compiny 1o liability, The Court noted that in Harris
w. Forklift Svsrems the harassed was the president of the compa-
ny and the issue of employer lability for the conduct of the
harassed was not an issue, While it is not clear how high in
management the harassed must be for lability 1o automatically
be imputed 1o the employer, Faragher, by the cases il cites,
indicates that a company owner, proprictor, partner or company
ofTicer, at least, would be the alter ego of the company.

Tangible Adverse Employment Actions

Ellerth and Faragher make clear that when a supervisor's
harassment culminates in an adverse tangible employment

action being taken sgainst the employee, the employer is liable
and no affirmative defense is available, As the Court in Ellerth
stuted,

[A] tangible employment action taken by the super-
visor becomes tor Title VII purposes the act of the
employer, Whatever the exact contours of the aided
in the agency relation standard, its requirements will
always be met when a supervisor takes a tangible
employment action against a subordinate. In that
instunce, it would be implausible 1o interpret agency
principles to allow an employer 1o escape liabiliy....

Burlington Industries v, Ellerth, 424 ULS. a1 762-63. Ellerth
indicates that an adverse tangible employment action means “a
significant change in employment status, such as hiring, firing,
failing to promote, reassignment witl significantly different
responsibilities, or a decision causing a significant change in
benefits,” I, In Fredevick v Sprine/United Management
Company, 20001 WL 336007 (1 1th Cir, April 4, 2001), the
Eleventh Circuit reaffirmed the principle that 4 supervisor’s
request for sexual favors which, when noet responded (o favor-
ably, results in adverse action, need not be established by o
direct and express sexual demund.

Durham Life Insurance Company v Evans, 166 F, 3d 139
(3rd Cir. 1999) Hlustrates the application of the tangible adverse
employment action rule. The plaintill, o lemale life insurance
agent, alleged that the new management of Durham Life
Insurance Company resented her for being o successful woman
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and set out 1o undermine her, humiliating her with sexist
remurks and crude sexual advances, and eventually forcing her
to vacate her office and give up her secretary. Eventually, she
resigned and alleged a sexually hostile work environment had
existed. The Third Circuit held that the loss of her office and
secretary, because they were specific, negotated condilions of
her employment and were necessary for her success, constituted
tangible adverse actions, 166 F 3d at 153, The Court implied
that action constituting a constructive discharge would likewise
constitute o tangible adverse employment action, Further, the
Court held that assigning her less desirnble books of business
than the male agents which cut her earnings almost i half also
constituted a tangible adverse employment action, The Court
rejected, as contrary to the clear language of Faragher and
Ellerth, Durham's argument that the plaintidl should not be
allowed 10 take advantage of the adverse employment actions to
impose liability because the plantift should have used the com-
pany's sexual barassment policy 1o report the harassment when
i first occurred, before it culminated in tangible adverse
employment actions.

Liability for Harassment Within the
Scope of Employment

While Faragher and Ellerth recognize that sexual harassmen
by a supervisor is generally not within the scope of employ-
ment, the Court did appear to leave that avenue of lability open
for the rare cases in which it might be applicable, In Ellerth, the
Court stated, *There ure instances, of course, where o supervisor
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engages in unlawlul discrimination with the purpose, mistaken
or otherwise, 1o serve the employer”” 524 U.S. at 757, The Count
cited with approval Sims v. Montgomery County Conmmission,
766 F Supp. 1052 (M.D. Alx. 1990), in which a supervisor was
held 1o be acting in the scope of his employment where the
employer had a policy of discouraging women from seeking
advancement and “sexual harassment was simply & way of fur-
thering that policy.” In Dees v. Johnsen Controls World
Services, Ine., 168 F 3d 417, 421 n.9 (11th Cir, 1999), the
Eleventh Cireuit, in dicta, recognized this ground for linbility,

Durhiam Life Insurance Company v Evans, 166 F, 3d 139
(rd Cir, 1999) interpreted Faragher and Ellerth (o authorize
automatic employer liability in cases in which supervisors dis-
criminate against wornen “in work assignments to placate per-
vasive male hostility” or reprimand women “in harsh or valgar
terms while merely bantering with men for identical behavior”
166 F. 3d at 150, The Third Circuit felt such discnmination
would 6t within the scope of employment rule, Whether such an
interpretation, which would potentially significantly expand
employer Lability, will be followed by other courts is an open
question,

Liability for Negligence

A carelul reading of Faragher and Ellerth reveals that negli-
gence of the employer remains a viable basis for employer Ha-
bility for the harassment of a supervisor in the post-Ellerih and
post-Faragher er, In other words, an employer can sull be
liable for the sexual harassment of a supervisor where the
cmployer knew or should have known of the harassment and
tailed 1w take proper remedial action, See Fleming v. Boeing
Co., 120 F, 3d 242 (1 1th Cir. 1997); Farley v. American Cast
fran Pipe Company, 115 F, 3d 1548 (1 1th Cir, 1997) Revaolds
v OSX Transporration, 115 F 3d 860 (1 1th Civ, 19971 Splunge
v Shoneyv's Ine., 97 F 3d 488 (111h Cir, 1996); Kilgore v
Thompson & Brock Management, Inc., 93 F. 3d 752 (1 1th Cir,
1996); Steele v Offshore Shipbuilding, Ine., 867 F 2d 1311
(11th Cir, 1989); Henson v City of Dundee, 682 F 2d 897 (11th
Cir. 1982), As the Court stated 1n Eflerth,

Thus, although a supervisor's sexual harassment is
outside the scope of employment because the con-
duct was lor personal motives, an employer can be
liable, nonetheless, where its own negligence is a
cause of the harassment. An employer is negligent
with respect to sexual harassment i it knew or
should have known abaut the conduet and filed to
stop it, Negligence sets a minimum standard lor
employer liamlity under Title VIL....

524 U.S, m 759,

In Dees v Johnson Conirols World Services, Inc., 168 F, 3d
417 (1 ith Cir. 1999), the Eleventh Cirenit recognized that alter
Faragher and Ellerth an employer can stll be held lable for a
supervisor's harassment under a negligence standard, The plain-
Gl in Dees alleged that her employer was liable for the sexually
hostile environment created by 118 supervisors because 1t knew
or should have known of the supervisor harassment and failed
to take prompt remedial action,” The Court reversed summary
judgment for the employer, holding that Dees had produced evi-
dence that the company’s human resources department had been



notified on severdl oceasions before Dees filed her complaint
that supervisors in her department were sexvally harassing
employees, yel the company failed 1o take any corrective action,

Other circuits have agreed that negligence remains a basis for
employer lability in cases of supervisor harassment. See Sharp 1.
City of Houston, 164 F 3d 923 (5th Cir. 1999); Wright-Simnions
v Ciry of Oktahoma Ciry, 155 F, 3d 1264 (10th Cir. 1998},

Employer Liability for Co-Worker
Harassment

Before Faragher and Elferth, in co-worker harassment cases,
the Eleventh Circuit rule was that the employer was liable only if
“higher management™ knew or should have known of the harass-
ment and failed to take prompi remedial action, See Fleming v
Boeing Co., 120F 3d 242 (1 i Cir 1997); Revnolds v CSX
Transportation, 115 F 3d 860 (1 1th Cir, 1997); Splunge v
Shonev's, inc,, 97 F 3d 488 (1 1th Cir, 1996); Kilgore v.
Thompson & Brock Management, Inc,, 93 I, 3d 752 (1 1th Cir,
1996); Henson v City of Dundee, 682 F. 2d R97 (1 1th Cir. 1982),

In Coates v. Sundor Brandys, inc., 164 ¥ 3d 1361 (11th Cir.
19993, the Eleventh Circuit used a different appronch in o co-
worker harassment case, The Eleventh Circuit used the employ-
er's sexual harassment policy to (ind that the employer had
“itsell’ answered the question of when it would be deemed 1o
have notice of the harassment sufficient to obligate it or its
agents to take prompt and appropriate remedial measures,” 164
E 3d at 1364, The sexual harassment policy in Coates direcied
a vietimized employee to contact their line manager. personnel
conlact or other manager with whom the employee felt comfon-
ahle, Thus, notice 10 “higher management™ was nol necessary.
Instead, an employer is liable Tor sexual harassment by a co-
waorker where an employee designated by the company in its
harassment policy knows of the harassment and Tails 1o take
prompt remedial action,

Recently, in Breda v, Wolf Camera & Video, 222 F, 3d 886
(1 1th Cir, 2000), the Eleventh Circuit, relying on Coates,
explicitly abandoned the “higher management™ requirement,

The Court stated that employees of companies that have a sexu-
al harassment complaint policy “need not be concerned with
whether they pursued their complaints far enough up the com-
pany ladder. The sole inguiry where the employer has a clear
and published policy is whether the complaining employee fol-
lowed the precedures established in the company's policy.” fd.
at 890, The Count held the employer had actual notice of the co-
worker harassment because the plaintiff verbally complained o
her store manager, whe was designated in the policy o receive
such complaints,

Liability for Harassment By Both
Supervisor and Co-Worker

Suppose a female employee is sexually harassed by both a
co-worker and her supervisor, What stndard would apply in
that case! the negligence standard (for co-worker harassment),
or the Faragher and Ellerth standard of lability subject to the
affirmative defense, which applies to supervisor harassment? In
Willicuns v. General Motors Corp., 187 F. 3d 553 (6th Cir,
1599), the Court was faced with o hostile environment created
by both a co-worker and the plaintiff's supervisor, The Court
held that, in such a situation, a court must consider harassment
by all perpetrators combined to determine the existence of a
hostile work environment. {87 F 3d at 562-63. The Court then
recognized that o court must sepurate conduct by a supervisor
from conduct by co-workers in order 1o apply the appropriate
standards for employer lability, /d. The Court did not further
address that issue because it was not addressed by the distriet
court and was not necessary for resolution of the appeal,

The approach of the Court in Williams, while perhaps correct,
would appear to give the pluntiff the best of all possible worlds.
The plaintidl would be allowed to aggregate all incidents of sex-
ual harassment in order 1o argue the harmssment was severe
enough and frequent enough 1o create a hostile work environ-
ment, but attach liability on the employer through cither co-
waorker harassment plus neghigence by the employer or by
supervisor harassment coupled with the employer's tack of
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effective anti-harassment policies or the plaintiff's timely sexual
harassment complants,

Faragher/Ellerth Affirmative Defense

In Faragher and Eflerth, the United States Supreme Courl
held an employer is liable for an actionable hostile environment
created by u superviser, when no tangible employment action
has been taken, subject 1o an affirmative defense, The defense
consists of two necessary elements: (a) that the emplover exer-
cised reasonuble cure 1o prevent and promptly correct any sexu-
ally harassing behavior, and (b) that the plaintiff employee
unreasonably lailed to take advantage of any preventive or cor-
rective opportunities provided by the employer or to avoid harm
otherwise. Both the Eleventh Circuit and other circuits have
begun 1o flesh out the contours of this delense.

Employer's Reasonable Care to Prevent
Sexual Harassment

In Madray v. Publix Supermarkets, Ine., 208 F, 3d 1290 (1 1th
Cir, 20003, the Eleventh Circunl identilied two prongs of the first
element of the Faragher affirmative defense. The first prong is
that the employer exercised reasonable care o prevent sexual
harassment. The Court noted that while the Supreme Court held
that a written anti-harassment policy is not always necessary, il
implied that promulgating and disseminating an anti-harassment
policy is normally fundamental in establishing reasonable care
1o prevent sexual harassment.

The Court, in Madray, also gave some guidance regarding the
minimum requirements for an anti-harassment policy’s com-
plaint procedure to be considered 1o be effective. The Court
noted that the employer's size, location, geographic scope, orga-
nizational structure, and industry segment are some of the char-
acterisiics that would have an impact on this analysts. Drawing
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from Faragher and Ellerth, the Eleventh Circuit held the anti-
harnssment policy of the defendant, Publix, sufficient because
the policy did not require the employee to complain to the
offending supervisor or through the supervisor's chain of com-
mand, the policy provided multiple avenues of lodging a com-
plaint to designated representatives who were accessible
employees, and there was no evidence the policy was adapted
or administered in bad faith, 208 F, 3d a1 1298-99,

As the Eleventh Circuit recognized in Frederich v,
Sprini/Unitted Management Company, 2001 WL 336007 (1 1th
Cir, April 4, 2001) simply promulgating a facially sufficient pol-
tey is not enough; it muost also be effectively puldished, In
Frederick there were disputed issues of fact on this issue
because the plaintiff westified she never received the policy and
i was not posted in her work aren.

Smith v. First Union Natienal Bank, 202 F. 3d 234 (4th Cir.
2004 illustrates another way that employers can fail this first
promg. In Smith, the employer's sexual harassment policy defined
sexuul harassment only in terms of sexual advances and other
verbal or physical conduct of a sexual nature, and [siled 10 men-
tion discrimination on the basis of gender. The Court held the
policy deficient for that resson, because the harnssment suffered
by the plaintifl was gender-based but net sexvally provocative,
and the policy dicl not proscribe that type of harnssment.

Employer's Reasonable Care to
Promptly Correct Sexual Harassment

The second prong of the first element of the affirmative
defense s that the employer used reasonable care (o promptly
correct any sexual harassment of which il has notice, As
Macdray recognizes, of course, the focus is first on when the
cmployer has notice of the harassing behavior, and then on what
steps the employer ook, The Madray Count [ollowed Coates in
looking to the employer's sexual hargssment policy 1o determine
when il would be deemed to be on notice of the harnssment,
The Court held the plaintiffs’ complaints to mid-level managers
insufficient because they were not designated by the anti-harass-
ment policy us the appropriate persons {o receive such com-
plaints, 208 F 3d at 1299-1301.

The Coun further held that even if the mid-level managers to
whom the plamtills complained had been the appropriate persons,
the compluints were not sufficient because they did not fully
explain the dimensions of the harassment to those managers or
approach them in a “professional capacity. /d. at 1301, For
example, one plaintifl complained to an assistant manager at o
restaurant during o party for an departing employee, She only told
the manager that the harassed's behavior “made her sick.” The
Eleventh Circuit had earlier appeared to insist upon a formal
complaint desenibing an on-going pattern ol harassment to the
representatives designated in the company’s sexual harassment
policy before the employer will be held to be put on notice in
Coates v. Sundor Brands, Inc., 164 F. 3d 1361 {1 1th Cir. 1999).

Employee’s Reasonable Use of
Preventive Or Corrective Opportunities

The second element of the Favagher/tdlerth affirmative
defense is “thit the plaintiff employee unreasonsbly failed to
take advantage of any preventative or corrective opportunities




provided by the employer or to avoid harm otherwise.” In
Muadray, the Eleventh Circnit signaled that it will require
employees to make formal, detailed complaints to the designat-
ed, appropriale company representatives to avoid this element of
the affirmative defense. The Court did indicate, however, that
when a plaintiff reports harassing conduct in accordance with
the employer's policy, the employer is charged with knowledge
of the harassment and the employee has no duty 1o report it a
second time. 208 F. 3d at 1302,

In Frederick v. Sprint/United Management Company, 2001
WL 336007 (11th Cir, Apnil 4, 2001) the Court recognized that
extenuating circumsiances can sometimes justify an employee's
failure 1o timely use the employer's complaint procedure, The
Court noted evidence that the plaintiff did not receive the anu-
harassment policy, did nol understand how to report a complaint
under the company's 20-page Cade of Ethics, and was advised
by one supervisor not to complain o management, in finding
issues of fact existed as o whether the plaintiff had unreason-
ably failed to use the complaint procedure. See alse Smith v
First Union Narional Bank, 202 15 3d 234 (4th Cir. 2000) (evi-
dence that management-level employees discouraged victims
from using compuny's complaint procedure doomed the
Faragher/Ellerth allirmanve defense),

Torres v. Pisano, 116 F 3d 625 (2ad Cir 1997), although pre-
dating Elterth and Faragher, llustrates another way in which a
plaintiff can fail 10 reasonubly follow the harassment policy. In
Torres, the plaintff complained o someone in management thal
she had been harassed but asked that her complaint be kept con-
Ndential for the time being. The Second Circuit, framing the
question as whether a supervisor breaches his duty (o remedy
harassment by honoring an employee's request to refrain from
tking action until a later date, declined 10 answer the guestion
categorically, The Court opined that if the harassment were
severe enough or there were a number of employees being
harassed, the employer would have a duty 10 act in spite of the
reguest not to aet, In Torres, because the harassment was rela-
tively minor, the plaintifl was the only victim, and was the only
female employee in the harasser's office, it was not unreason-
able to honor the plaintifT’s request that no acton be taken at
that time. The Count affirmed summary judgment for the
employer,

Employers should be reluctant to rely on Torres, of course,
An employer who is advised of sexual harassment but honors a
vietim’s request not 1o take action against the harasser risks lia-
bility, and perhaps punitive damages, if the harasser, us often
happens, continues his harassment against other employees.
Those subsequently harassed employees would then seem o
have a strong case against the employer.

Conclusion

While many issues remain to be fleshed out, and the endless
number of factual situations makes evaluating an individual case
a challenge, the LLS, Supreme Court, the Eleventh Circuit and
the decisions of other circuits have given Alabama practitioners
considernble guidance in evaluating sexual harassment ¢laims,
The Eleventh Circuit has imndicated thal relatively briet or infre-
quent, mild, non-physical harassment is not severe or pervasive
enough to create a hostile working environment. It appears that
prolonged or frequent sexual or gender-based remarks or con-

duet, particularly if physical touching or threats are present, are
sufficient, Sexual remarks or conduct not directed toward the
plaintiff will be viewed as less severe than conduct directed
toward the plainufl.

In cases of supervisor harassment, the employer will be liable
il the harassment has culminated in a tangible adverse employ-
ment action or if the harasser is an officer, director, owner or
pethaps top-ranking company official. An employer will ulso be
liable where it has failed 10 promulgate a clear, effective anti-
harassment policy or where it fuils to take prompt remedial
action when a complaint is made. The company will be relieved
of liability il the plaintiff without justification fails to resort to
the employer's clear, effective anti-harassment policy, The
Eleventh Circuit has indheated that an anti-harassment policy
should provide multiple avenues for lodging a complunt 1o
accessible company representatives, and informal compluints or
complaints to persons not designated in the policy may be
insufficient, Co-worker harnssment will continue to be governed
by a neghgence standard, which is also an alternative standard
for supervisor harassment, The employer will be liabile where it
knows or should have known of the harassment and failed to
tike prompt remedial action, At least with respect to employers
having an anti-harassment policy, the issue is no longer whether
“higher management” Knew of the harassment, but the question
will be whether a representative designated by the company in
its policy knew of the harassmeat,

Sexual harassment, unfortunately, is o reality in our society.
For the lawyer, whether representing the person allegedly
hagassed, or the corporation employing a supervisor or other
employee who allegedly enpaged in such inapprapriate conduct,
the challenge is essentially the same: Did the alleged conduet
constitute actionable sexual harassment under the existing law?
[t is hoped that the information provided here will provide at
cast a place to begin in evaluating such claims,
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Wrongful Transmission
of a Sexually Transmitted

Disease 1n Alabama:

Elements and Some Practical Consideratiorn

JULY

2001

Introduction

In the 1989 case ol Berner v, Caldwell,
543 S0, 2d 686 (Ala. 1989), the Alabama
Supreme Court recognized and adopted
the tort of wrongtul or negligent trans-
mussion of the sexually transmitted dis-
case genital herpes (herpes simplex 1ype
[1}. The court indicated that “such liabili-
ty could also be imposed for the trans-
mission of other sexually transmitted dis-
cases.”' Based on reported case law
apparently few cases have arisen using
the legal theory, Family law prectitioners
and litgators should keep these potential
theories in mind, however, in case they
are faced with the appropriate factual ciy-
cumstances, This article will review the
Berner case and the necessary elements
of a wrongful transmission ¢laim, and
will offer and discuss some practical
considerations, by no means exhaustive,
an Alabama atterney should consider
when facing such a claim,

Berner v. Caldwell and
the Elements of a
Wrongful Transmission
Claim

In Berner v, Caldwell, the plainufl,
Sheryl Berner, alleged that her former
boyfriend and sexual partner, Don
Caldwell, “neghgently or intentionally
transmitted herpes simplex virus type [l
{genital herpes) to her during the course
of their sexual relationship.™ Bermer
sued Caldwell for ihis wrong under theo-
ries of negligence, wantonness, suppres-
sion, misrepresentation, and assault and
battery,' The trial court granted summary
Judgment for Caldwell because, accord-
ing to the supreme court, “The trial
judge believed either that the inference
upon which the plaintilf reliefd] [was)
not strong enough 1o support any of the
theories of recovery,” or that Alabama
does not recognize an actionable claim
for the contruction of o venereal disease
under any sort of circumstances.™ The



Alabuma Supreme Court affirmed sum-
muiry judgment as (o the wantonness,
suppression, misrepresentation and
assault and battery claims, but reversed
the summury judgment as to the negli-
gence claim.” The court also recognized
“that a cause of action for the tortious
transmittal of herpes simplex virus type

1 (genitul herpes) exists under the law of

Alabama” and noted that “liability could

also be imposed for the transmittal of

other sexually transmitted discases,™
The crux of the opinion reads:
For over a century, liability has
been imposed on individuals who
have transmitted communicable
diseases that have harmed others,
This result is also long been
reached in cuses dealing with the
transmittal of venereal diseases,
Severnl recent decisions in other
jurisdictions have specifically
imposed linbility where the discase
involved was genitul herpes,

This Court finds the reasoning of
these cases persuasive and recog-

nizes that a cause of uctivn for the
tortious transmittal of herpes sim-
plex virus type I (genital herpes)
exists under the law of Alabama,
Our holding is in line with the pub-
lic policy of this state, which seeks
1o protect its citizens from infec-
tion by communicable diseases,
That policy encompusses sexually
transmitted diseases, as evidenced
by Aln. Code 1975, Section 22-11-
21{c) (Supp. 1988), which suies:
Any person afflicied with a
sexually transmilted discase
who shall knowingly trans-
mit, or assume the risk of
transmitting, or do any act
which will probably or likely
transimit such disease o
another person shall be guilty
of n Class C misdemeanor,
That civil liability, to be deter-
mined aceording to the traditional
rules of tort law, should also attach
te allow recovery lor domages
resulting from the transmission of

a4 sexually transmitted disease is a
natural corollary to the legislative
will as statutorily expressed, With
the rise in the number of reporied
cases of sexually transmitled dis-
euses, and in view of the harm that
results from these diseases, the
imposition of such civil liability is
clearly warranted,

While we will not discuss all of the
clements of a claim for the tortious
transmittal ol genital herpes, we
deem it necessary o provide some
guidance concerning the issue of
the duty of the infected pany. We
hold that ene who knows, or
should know, that he or she 1s
infected with genital herpes i1s
under o duty 1o either abstain from
sexual contact with others or, ut
least, to warn others of the infec-
tion prior to having contact with
them, * * *

While this Court does not deem it
necessary i the preseat case to
give such a derailed ruling, we do
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agree that waditenal ton prings-
ples, governing both the causes of
action and any defenses, apply in a
cise dealing with liability for the
transmittal of genital herpes, We
further note that, while the focus of
this case is on liability for the
transmittal of genital herpes, such
liability could also be imposed for
the transmittal of other sexually
transmitted discases.

We can glean the lollowing, then, from
the Herner opinion: (@) u cause of action
exists in Alabama tor Lortious transmis-
sion of genital herpes, (b) a similar cause
of action for lorious transmission of
other sexually transmitted diseases
exists,” (¢) traditional tort principles,
including the possible causes of action,
the elements of prool necessary, the
damages recaverabie, and the defenses
available, povern, and (d) the duty of an
infected person is either to abstain from
sexuul contact or 1o warn potential sex
partners belore mlercourse. Also, the
Berner opinion very clearly states and
emphasizes the public policy of this
stute: to use the potentinl of both civil
and criminal liability 1o protect Alabuma
citizens from infection by communicable
andfor sexually transmitted disenses,"”

Borrowing from traditional 1011 pringi-
ples, as the Berner court sugpests, the
elements of 4 cause of action for negli-
gent transmassion of o sexually transmit-

ted disease would be! (1) the existence of

o duty on the defendant’s pan, (2) the
detendunt's breach of the duty owed, (3)
causation between the defendani’s con-
duct and the plaintifi’s injunes, and (4}
resulting injury or damage to the plain-
Lt

The Berner decision, also, very clearly
sets forth the duty owed, the class of per-
sons owing the duty, and the class of per-
sons to whom the duty is owed. In rele-
vant part, the court states: “We deem i
necessary to provide seme guidance con-
cerning the issue of the duty of the
infected party, We hald that one who
knows, or should know, that he or she is
infected with {a sexually teansmitted dis-
ease] is under a duty to either abstain
from sexual contact with others or, at
least, to warn others of the infection
prior to having contact with them."" The
duty owed is to either abstain from sexu-

al contact or to warn a potential partner
betore intercourse (and arguably to pro-
vide a potential sex parter with an
informed or adequate warning); the cliass
ol persons owing the duty are those per-
sons who know or reasonsbly should
know that they have a sexually transmit-
ted disease; and the class of persons to
whom the duty is owed are persons with
whom the infected party anticipates hav-
ing sexual contact,

The breach of duty element would
appeir to be met when the plaintfl sub-
mits evidence that an infected defendant
has sexual contact with the pluintiff with-
out giving an informed or adequate
warning. The issue of what is an
informed or adequate warning has appar-
ently not been addressed by the court to
date. One can foresee, however, fulure
courts barrowing concepts from medical
informed consent case law and/or from
fuilure to warn of defect cluims under
AEMLD. Both potential sources appear
1o call for a standard of reasonableness
under the panicular circumstances,"
Thus, whether a warming is informed or
adequate should hinge on whether a rea-
sonable person would deem it so under
the circumstances of the particular case,

The cavsation element of the tort is,
perhaps, the most problematic. In the
Berner case, Berner presenled evidence
that Caldwell was the oaly person with
whom she had sexual contact and that
she did not have the disease prior 1o her
relntionship with Caldwell." In today's
society this proffer might be difficult.
Other avenues of establishing causation,
however, must exist and would depend,
necessarily, on the particular facts of
each individual case. For example, one
could assume that evidence of a monoga-
mous relationship for a sufficient amount
of time coupled with expert teslimony
could meet the causation element, It
seems plausible, also, thal proof of sexu-
al contact only with the defendant for a
sulficient time frame, again coupled with
exper lestimony, could meet the cousa-
tion element.

The injury or damage element would
appedar to be met when the plaintil sub-
mils evidence, such as laboratory test
resulis, that he or she has contracted the
disense.” Assuming proof of actual infec-
tion, the plaintff’ would arguably be abie




to recover special damages such as med-
ical expenses and lost camings, as well
as damages for pain and suffering and
mental distress, in addition to any other
damages proximately resulting from the
wrong,"

Discussion of the injury or damage
element of the ton leads, quite logically,
to the question of whether fear or appre-
hension of contracting a sexually trans-
mitted disease alone (that is, without evi-
dence of actual contraction of the dis-
ease) would support a cause of action.
While this issue is beyond the scope of
this article, there appear 10 be no report-
ed Alabama cases recognizing a cause of
action for fear or apprehension of con-
tracting n sexually transmitted disease.
Arguably, any such cloim would run
afoul of Alabama's well established law
that no cause ol action exists in this state
tor negligent infliction of emotional dis-
tress, which is, in reality, what fear or
apprehension of contracting such a dis-
ease would be."”

Discussion of the elements of the ton
also raises the question of what affirma-
tive defenses might be available to chal-
lenge a claim. Because traditional ton
principles govern, under Berner defenses
such as contributory negligence, assump-
tion of the risk, and the statute of limita-
tions would be available under the appro-
priate factual circumstances,” Also, the
defenses of res judicata, colluteral estop-
pel and release can upply under the
appropriate circumstances, and the practi-
tioner should be mindful of these particu-
lar and very powerful defenses especially
if the tort arises in a marital setting,

Some Practical
Considerations: Joinder,
Jury v. BenchTrial, Res
Judicata and Release

As a practical matter a family law
practitioner or litigator would most likely
come into contact with a potential
wrongful transmission plaintifl in a
divorce context.” Considering that
Bemer and Caldwell were unmarried,
hawever, this proposition is not always
50,7 Assuming the lawyer agrees 1o rep-
resent the potential plaintilf in both a tort
action and a divorce action, certain prac-

tical problems arise. If the lawyer
agrees (o represent the potential
plaintitf in only one of the
potential actions, he or she
should monitor the other action,
including settlement discus-
sions, very closely,

First, there is the practical
issue of whether to join the two
potential claims, and, if joined,
whether to sever the claims for
trial, The practical answer to this
issuc depends on whether the potential
tort claimant demands a jury trial. From
u practical standpoing, joining the two
cluims could reduce costs, such as those
nssociated with discovery, Second, if the
two claims are not joined, there is the
issue of potential res judicara effect or
release in one action,

The Alabama Supreme Court has given
some guidance on these matters. The
court has indicated that, at least when the
tort claim arises in the marital context,
joinder of the claims in one action is
best, although the trials might have 1o be
severed,

In Codeman v. Coleman, 566 So, 2d
482 (Ala. 1990), the Alabama Supreme
Court faced a former wife's claim that
her husband, during their marriage, neg-
ligently or wantonly, transmitted a vene-

2l discase to her. M. Coleman sued
Dr. Coleman for divorce alleging adul-
tery, and then, after seitling all issues in
the divoree and entering into a settlement
agreement containing a mutual release,
sued Dr, Coleman in tort for the wrong-
ful ransmission.” The trial court granted
a summary judgment for Dr. Coleman
and Mrs. Coleman appealed.™ The
supreme court affirmed the summary
Judgment holding, in essence, that Mrs,

Colemnn had released her tort elaim in
the prior divorce action,”

The Coleman court discussed prior
case law* on the issue of marital ton

cluims and stated, "Those cases, read
together, doe not establish a general rule
that a divorce action routinely precludes
a former spouse from suing the other in
tort based upon scis that occurred during
the marriage. Rather, each case must be
examined on its own facls and circum-
stances,”* The important “'facts and cir-
cumstances” appeur to be whether the
tort action is filed before a final divorce
Judgment is rendered, whether there was
a settlement agreement and how broad
the language of that agreement is, and
whether the tort 1ssue was actually dis-
cussed or used (e.g., for leverage in set-
tiement) in the divorce proceeding.”

The Coleman court quoted with seem-
ing approval the trinl court’s reliance on
a statement in Weil v Lammon, 503 So,
2d B30, 832 (Ala. 1987) that *Witli the
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merger of law and equity, and given the
liberal joinder allowed by the Alabama
Rules of Civil Procedure, there 18 no rea-
son why all known ¢laims between
spouses in o divorce action should not be
settled in that Liigation.”™ Importantly,
the court stated:

We would also recognize, as the
tria) court properly did, that in situ-
ations such as this, o spouse is
faced with several avenues ol prop-
erly preserving a claim for dam-
ngres: First, if the spouse does not
intend a release of all known
claims, he or she could expressly
reserve a tort claim from the settle-
ment and then subsequently sue in
tort, Second, the divoree defendant
could counterclaim with a demand
for damages based upon uny tort
claims or the spouse plaintiff could
also include a tort chiaim in the
divorce case, Because a trial by
jury is not provided for in divorce
actions in Alabamu, the trial court
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coudd sever the claim for damages
nnd set the severed case for a jury
trinl, Rule 21, A R.Civ.P."

The trial court should sever the trials
of the divorce and the tort elaim o pre-
serve the right to trial by jury, assuming
that a jury is demanded on the 1on
claim,” The lawyer(s) should be mindful
of res judicara and collaternl estoppel,
however, and do their best o sepurate the
toert issue from the issue of fault for the
breakdown of the marriage, The
Alabama Count of Civil Appeals has
snclicated that, “"Whether that claim |8
tort claim] may proceed or whether it is
barred by the doctrine of res fudicata is
to be determined by the judge to whom
|the tort] claim 1s assigned, and not by
the judge who presided over the divorce
matters,™

Other Possible Causes of
Action for the Wrongful
Transmission

[ have purposefully referred o the ort
here ns wrongful or tortious transmission
ol a sexually transmitted disease beenuse
| believe that other possible causes of
action could lie for the same conduct, In
Herner, the plainudl’s complain con-
tained theories of negligence, wanton-
ness, (raud, suppression, and assaull and
battery,” The coutt affirmed summary
Judgment on all theories but negligence
because of luck of proof or lack of suffi-
cient proof.™ This result does nol mean
necessarily that Berner's other theories
would not lie given the proper facts and
submission of sufficient evidence, The
lawyer should consider these other theo-
ries, and perhaps even athers, based on
the unique facts and circumstances of his
elient’s cose,"

Conclusion

The tort of wrongful transmission of a
sexually transmitted disease, established
in Berner v Caldwell, 543 So. 2d 686
{Aln, 1987, has apparently been used lit-
tle by practitioners, This wriler has locat-
ed only one other reported Alabama case
involving the tori: Coleman v. Coleman,
566 So. 2d 482 (Ala. 1990). The
Coleman case explores and offers some
putdince te practical 1ssues surrounding



the tort and actually pursuing recovery
on the theory.

The elements of, and governing princi-
ples concerning, wrongful transmission
are familiar because they are borrowed
from traditional tort jurisprudence.
Although many questions concerning
this tort remain common sense and refer-
ence to traditional tont principles should
resolve most questions, ut least until the
court speaks on the tort again.

The family law practitioner and litiga-
tor should keep this tort in mind for use
under the proper facts and circumstances,
Giiven the existence of widespread and
even epidemic sexually transmitted dis-
eases, such ns AIDS, no doubt the legal
community will have mmple opportunity
to use the theory in the future,

Endnotes

1, Bernor v Cafdwell, 543 So. 2d B2, B30 (Ala. 1989),
eiting, Deann Kemworthy Corliss, Commant, AlDS—
Liability for Negligent Sexual Transmigsion, 18 Cumb
L Rev 631 {1068)

2 Barmar 543 So. 2d a1 GR7

3
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Id

Tha infarence reforred 1o i an infarence
that Caldwell was the only potson who
coukl hiwe transmittad the disease 1o
Bamer Id a1 688. This inference was
supportad lactually by, (1) Bamar having
cantracted thiy disease, (2] thi disoiase
baing one that can only b contracted by
sexual contact. (3] Caidwell being the
anly persan with whom Bernor had inti:
mate sexual contact, and (4) Bernar not
having the disaase belore thair relationship
Id

Berner, 543 8p.2d o 688

Id. The coun reversed the wantonness, suppression,
misrapresentation, and asssult and battery claims an
wvidentiary {lsck of proof) grounds, and not, appar
onlly, bugause thoso thaoras will not o, Son,
fprmer 543 So. 2d ol GO8-689, 630 Tha court stotes,
speciically, “that traditional Tert pringiplas, govern:
ing both the causes of action and any defonsos,
apply In 0 case doaling with liability for the transmit-
tal of gomtal harmpes.” 1d. a1 690

[dl. at GBY, B30

Bermer v Cafwell. 543 So 2d 686, BHA-BAY, B50)
{Aln. 1909 (citations omittad)

In Coloman v Coleman, 566 So. 2d 487 (Ala. 1990),
tho Alahama Supiema Court reviowed a cosa alleg-

ing nagligant of wanten transmission of the vanarsal
disease, condviomaita acuminatum, ond stotes, “This

Gourt rocuntly held thal @ cousa o' oetion for the Yor-
tious transmigsion of o sexually tranamitted disease,

gunital herpes, axists in Alabama. We also nated in

Barnur that whila that caso dealt wath linbility for the
tranamisaion ol genital harpas, liasiity could also ba
imposed for the transmission ol othar sexually rang-
mitted diseases.” Id, at aga
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10, Sen, id, ot 689, quonng and citing Section 72-11021(¢),

14

Ala, Codo 1975, The public policy of the state,
arguably, hos beon axpandod 1o protecting Alabama
citipans from contracting communcabie and/or sexual
by transmitted diseasas by not anly polential civil and
crminal liabikity, bt also by requiring reporting, axami-
nation and treatmint, and where necessary, isolation
Son, 6.4, Section 22-11A-13 {delining sexually trans
imittud tiseasos), Section 22-11A-14 {requiring doctors
andd othors to raport the nama, dato of binh, mee, six,
matital slistua, addiiss, talephone number, place of
anployment, stage ol the disease, medication and
amount givon, and date of onset of nny parson diay)
nosed with or troated for o secually transmitied dis
vitss, also, empowenng tha county or state hanlth offi
et 10 fikis NECASSary and Gpropeate aChons of Meas
urs 16 protect othe: persons from infaction), and
Soction 221 1A-18 (rquiring tiesting for or axamination
of any person rehsorably believed ta hine a soxually
tronsmitind disease establishing & procedure lor com.
patllingy womwEono who rafusas o b tested or examenod
10 tho %o, @ mguinng that the person obtain and/or
cominue reatment until W dissass is no longer com:
municablo of o danger o public heatth)

Michaal L. Robars and Gragary S. Cusimano,
Alobama Tort Low, Section 1.0 and cazes cited in n
2 13rd acition 000}

Bormer M3 50, 2d ot 689

Seo, a.q., Michael L Hobers and Gregory S
Cusimano, Alabama Tort Law, Sections 173 and
1953, and cases citod theroin, {3rd edition 2000)
On the issun of medical informed consont, Robors
and Cusimano indicste that the standard 1s "disclo
siitg of the nisks thel 8 measonable physicion, i tha
suine gonorat nmighborhaod, In the same general ling
ol practicn, ordinanly would disclose ™ |d. at 516

On thie issue of lallue 1 wem under tho AEMLD,
Anborts and Cusimeno indicate that this theory
rugquirns a latluro “to exorcise reasonable care 1o
loir [thoss for whosa use the product is supplisd}
ol its dangeraus conditon ar al the facts which make
it more likely (o bo dangefous ™ 1d. at 595

Bomor, A3 So. 24 il B3B, wherain s court nolos,
“Tha plaintill in this case has alleged, ond presenied
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credible avidenca, that she contracted a disease that
can be trangmitted only by mtimate saxual contact,
that the defendant was I only parson with whom
she had soxual contact that she did not have the
dfisoase prios 1o thedr relationship and that near the
end of thaw felationship the discoversd thiat sha had
thi disease,” (Emphasis supplied]

Boamar subrmitted “evidenco, including dingnostic
[oboratory test roports, indicating that sho wos
Infectad with hatpes simplex viran typa 5 [ ot
690, Tha coun notd, alz, that "these toats i car-
tainly subject to impeachment ab telal, " W

Ms. Bomer sought compensatory nd punitive dam-
agos in hot caae. 1d. ot 637

Sim, v, Allerr v Watker 569 S0 70 350, 352 [Ala
1990] {stating thist “there & no cause of acton for tha
noylgent infliction of emaional distiess.”) Gdkeon ¥
Marfolk Southern Corporation, 633 So. 2d 453, 494
(Aln 1534} (declining to racognizo negligant infliction
of pmotonal distriess in g cnso whions the plainbill saw
har son thrown from an autoroldlo and stugk By
train); and Foster v Po Fofks Rastaurant, 675 So, 2
A5, 455 (Ala, Civ. App. 1996] {rolusing to recognize
magligent infliction of pmollonal distress in o caso
whaota the delendant restaurant served plmntifl food
containing @ warm) But confar, Flagstar Enterunises,
Inc. v Oawis, 709 Sa. 2d 1132, 114040 n 4{Ala. 150Y)
{holding that tha trial court corractly doniod o delansa
mation lof judgment as & rattar of liw on pegligenca
and AEMLD claims whan 1 pladntift ngostad food
tanritend with blood sold 1o her by tha defendant and
refecting a dofense argumant that the plantifl's anly
damape was emotional distross Tor fear of contracting
AIDS a5 not properly praseovnd; evarsing and remail-
ing on a wantonnnss countl. Onn wrilor advoratas
Alabama courts allowing g eausa of sction lor fonr of
apprahansion ol contracting AIS and regquiting the
plaintilt 1o show an sctual exposure o HIY. Matlhew
Warran Grill, Comment, Exafoning MDSphatia i
Alabarna, 43 Ala. L Rav. 1009, 1044- 1048 (19940

See, Michao! L. Robertg awd Gragory S. Cusimano,
Alibama Tor Lo, Section 2.0, of sog, and casos
cited and discussed theren (3rd adition 2000), and
soi tho axcollent discussien ol negligent ransmis
sion of AINS in Deane Kenworthy Cotliss, Commant,
AIDS—{iatulity for Negligent Sexual Trangmission,
18 Cum. L Rev. 691, asp. 716-720 (1364)

Sap, #.9.. Colmen v Coleman, 588 So. 2d 482 |Aln
1880

Berngr, 543 So. 2d at 687, and son, Coleman, bBE So
2d o1 484 fwharnin the cowrt states: “In Bomar the
partiss ware two singly adults, ")

Coleman v Coleman, 586 So. 2d 462, 482-484 [Ala
1990]

Id. al 482

lt. @t 485 [noting that Mrs Coloman had used hir
contraction of the diseasn as levatage i the divoroe
settinmint negotiabions and agraeing with the trial
court thal "1o permit her @ bring 4 subsequent (o
fetion, wolld senously underming the soitlement of
tivorco aclions in the Tuturm.”)

Ex porte Harringfon, 450 5o, 2d 99 {Alo. 1884),
Jackson v Mall AB0 So, 20 1290 {Aln. 1981), Weif v
Lavnman, 503 So. 2d B30 (Ala. 19871, and Smith v
Smith, 530 So. 2d 1389 {Aln. 198H)

25
26
27
28

31
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k)

Coternan, 566 So. 20 a1 489
il at 484-48%
Id at 484

Cofeman v. Coleman, 586 So, 2d 482, 485-86 (Aln
1890). Sen, alse, Moran v Morgan, 686 So, 2d
1239, 1241 (Aln Civ. App. 1896) (stating, "A divotce
action doos not praciedo a gaporata action bgainst a
spouse lar damogas. In the instemt casa, tho wife
axpressly rosorved hor tort cloims in the divorca
action and demandad & [ury trial " citing, Coleman,
66 So, 2d 482 (Ala 1990} and Ex parte Harmngton,
450 So. 2d 99 [Ala 1584))

Sow, Morpan v Morpan, G686 So. 7d 1739, 1241 {Ala
Cr: App. 1998), ard Rutex 23, 38 and 39, Ala. R Civ P

Howdn v Howde, 653 S0, 2d 177,173 (Ala. Civ. App
1997), Heexfiay v Hendioy, 731 5e. 2d A77, 473 (Al
Civ. App. 1585)

Barnar, 543 So. 2d ot 867, and sm, supre nole B

1. at 687 [whoroin thi coun stotes. “Tha avidaence
proferred by M, Barmer (n oppostion 1o the summa-
1y judgment mation prosentid gowing issues of
matgnal fact an the negligence ciaim, t did not do
sa on the othor claims undor which she sought
recovery”).

Arguably, a claim lor supprossion bast fits what
inherantly must be the genaial lact pattarn of thosn
type claims. The court in Herngd mposed a positive
duty on a parson knowng ha of s 15 infectad with
a sexually transmittod disease, or who undar the cir
cumstances should know, 10 eithor alistain from sox:
val comtact or adequately warn. The parsen to
wham tha duly i5 owad, Ol course, 18 & parsoh with
whom tha infoctad party 15 aboul to heve soxual
melitions, These two parsons, sloost unguastion
ably, would have o close anough connection or bond
uf trust that @ duty (o communicale would arise Bven
absent Serner. Soction 65102, Ma, Code 1975,
states thal, “Supession ol & malonal Iact which
the paity 15 undar an obligation it commuricate con-
stitutes fraud.  The obligation 10 communicite may
arise lrom tha conlidantial relations of the parmes o
Irormn the particular circumatances ol the case ™
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BY WILLIAM H. PRYOR, IR,

he Office of the Attorney General is the most diverse law

firm in the state, | ofien refer to this office alfectionately

as the law firm of the people of Alabanu, Assistant attor-
neys general handle a wide range of legal issues in the wial and
appellate courts and administrative tribunals. There are approxi-
mately 70 assistant attorneys general on the office payroll, and
the office is suppored by and provides assistance and direction
on legal matters to over § 30 assistant and deputy altomeys gen-
cral in other departments and agencies of state government.

In this article, 1 will provide an overview of the history and
functions of the Office of Allorney General. Many lawyers may
be fmbiar with some of our work but unfamilisr with other
responsibilities thal are potentinlly relevant to their clients. This
overview will help 6ill that gep.'

History of the Attorney General

The attomey general is an oflice of ancient origin:
B

The office of attorney general is older than the United
States ., . . As chiel legal representative of the king, the
common law attorney general was clearly subject to the
wishes of the crown, bul, even in those times, the office
wits also a repository of power and diseretion; the volume
und variety of legal matters involving the crown and the
public interest made such limited independence o practical
necessity . ...

oo [ Thhe attorneys general of our states have enjoyed a
significant degree of autonomy. Their duties and powers
Lypically are not exhaustively delined by either constitu-
tion or statute but inglude all those exercised at common
law. There is and has been no doubt that the legislawure
may deprive the attomey general of specific powers; bul
in the absence of such legislative action, he typically may
exercise all such authority as the public interest requires,
And the altorney general has wide diseretion in making
the determination as to public interest,

Florida v ex rel Shevin v, Exxon Corp,, 526 E2d 266, 26B-69
(5th Cir, 1976) (footnotes omitted), See generally State
Attornevs General: Powers and Responsibilities (Lynne M. Ross
ed. 19%1)) (discussing at length the historical and modern pow-
ers and responsibilities of attorneys general of the 50 states),

The Office of Attorney General of Alabama was created in
IB1Y by the first constitution of Alabama, The altorney general
was elected by the legislature until the adoption of the constitu-
tion of 1876, which required popular election of the attorney
general, The office was part of the judieial branch until 1868
when the office became part of the executive branch. The term
of office was also reduced in [B68 1o two years, and in 1901 the
term returned to foar years,

The attorney general was first allowed 10 hire o clerk in 1896,
In 1907, the first assistant attorney general was provided a
salary of 51,500 a year, In 1915, the attorney general was given
the authority to hire as many assistants as he deemed necessary
and set their salaries with the approval of the governor, In 1939,
with the passage of the Merit System Act, the hiring and promo-
tion of employees of the office became subject to the rules of
the State Personnel Board,

As the chief legal officer of the State, the atorney general
enjoys wide discretion in directing litigation. The attormey general
“may , . . superintend and direct the prosecution of any criminal
case in any of the courts ol the state” Alq, Code § 36-15-14; yee
ilso Graddick v. Galanos, 319 S0.2d 592 (Ala. 1982), The atlor-
ney general also directs and controls all civil litigation concerning
the state, Ala, Code § 36-15-21, Ex parte Weaver, 590 So, 2d 675
(Ala, 1990) and indeed, no lawyer may represent the state or any
of its depariments, agencies, or instrumentalities unless the
Tawyer has been designated as an assistant sttorney genersl or a
deputy atorney general, Alg. Code § 36-15-1, The legislature has
also provided that “[tlhe sttorney general shall have and retain all
of the powers, duties, and authority heretofore granted or author-
ized by the constitution, statutory law, or the common law.” Ala,
Code § 36-15-1.1, Although my office and staff are lodged in
Monmtgomery, in fact, our lawyers respond to demands and travel
throughout the state, appearing in federal and state courts, and
handling other non-litigation matters statewide,

Divisions and Duties of the Office

With more than 200 assistant attorneys general in service to
he State, the Office of Attorney General is organized—Ilike all
major law firms—based on areas of specialty. There are ten
divisions of attorneys in the office, cach with a chiefl who then
reports 1o the Attorney General, Chiel Deputy Atlormey General
Richard Allen, and Chief Assistant Attorney General Rosa
Davis in the executive division, Over time, assistant allorneys
general have naerowed their practices, and accordingly new
divisions of specialists have been created,

Administrative Haarings

In 1998, partially as a response to litigation challenging the
then-existing procedures, 1 created the Administrative Hearings
Division to provide a neutral panel of administrative law judges
(ALIs) for hearings ol state agencies, boards and commissions,
In 1997, the legislature passed the Office of Adminisirative
Hearings Act, but the Governor vetoed that bill, [ supported the
Act 1o improve administrative hearings and, after its failure, cre-
ated this division staffed by four attorneys with broad experi-
ence in government practice. These ALJS work m separate quar-
ters and are not exposed to the agency attorneys and employees
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involved in administrative hearings, Hearngs are conducted not
only in Montgomery but around the state; 33 counties were vis-
ited last year. The chief of this division is Walter Turner, who
has served eight attorneys general,

This voluntary model was adopted in Tennessee, which
allowed stale agencies 1o use independent and professional ALLs
1o learn the benefits of this process. Tennessee now his an inde-
pendent central panel of ALJs with mandutory jurisdiction, 1
hope Alabama follows that example.

Last year, 26 agencies used the services of the ALJs, Act
2000-718 provided state employces who have been denied ben-
efits related to alleged work injuries the right to appeal to this
division. Three of the ALJs are mediators registered with the
Alnbama State Bar. One AL is a Fellow of the State Agency
Alternative Dispute Resolution Program.

Capitnl Litigation

This division represents the State in all appeals of death sen-
tences, This representation includes state direct appeals; state
post-conviction proceedings, under Rule of Criminal Procedure
32; federal habeas corpus proceedings; and exccution procecd-
ings, all potentially, and often in practice, involving appeals o
the United States Supreme Court. In addition, the attorneys in
this division advise judges, district attorneys and their assistants,
and vietims’ families about the law of capital punishment, The
chief of this division is Clay Crenshaw,

The work of this division continues to grow. There are 183
inmates on death row, at least one [rom each of 42 countics, and
their average stay is 13 years, Last year, the State executed four
inmates, and this year we expect as many and possibly more
executions. Fifteen new appeals were filed last year, however,
On Muay 19, 2000, the Supreme Court of Alabama, at my and
the Governer's request, unanimously adopted new rules to
streamline this process by subjecting direct appeals to true cer-
tiorari, not mandatory, review, Since then, the court has denied
cortiorart in several cases, thus shaving 4 year or mare off the
process and lessening, to a degree, the tremendous workload on
my dedicated statl of capital litigation lawyers,

Constitutionnl Defense

This division was created in 1998 o represent the State in
complex civil liigation in primarily the federal couns, This
division handles mstitutional litigation and ¢ivil rights, voting
rights and employment discrimination cases, and worked in 23
countics last year, A major focus of this work has included rep-
resentation before the Supreme Court of the United States with
victories 1o report in four important federalism cases: Kimef v
Florida Board of Regents, 528 U8, 62 (2000) (state immunity
Irom money damages in age discrimination cases): Board of
Trustees af the University of Alabama v. Garrert, 531 1.8, 356,
121 8. Cr. 955 (204 ) (state immunity from money damages in
disabilities discnmination cases), Sinkfield v. Kelfey, 531 US.
28, 121 8, C1. 446 (2000) (dismissed legislative redistricling
case where plaintiffs lacked standing); and Alexander v,
Sandoval, .S, 121 8. Ci 1S 2001) (no private
right to enforce dispurate impact regulations against the State),
This division also coordinates our non-criminal low work as an
amicus curine in the Supreme Court. The chiel of this division
is Margaret Fleming.
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Criminal Appoals

This division is the largest in the office. It represents the State in all
appeals (from all 67 counties last year) in state and federal coun for
all non-capital criminal matters. In 2000, the division received 2,141
new case assignments, and in addition, handled many re-hearing
applications, responded 0 numerous petitions for wril of certioran to
the Supreme Court of Alabama, and conducted Rule 32 heanings in
12 counties around the state, Generally the division enjoys u suceess
rate of about Y5 percent, This division is curmently representing the
State in the Supreme Court of the United States in the case of Stare 1.
Bozeman, no, 00-492, which involves whether the rule of harmless
error applies to the transter of prisoners under the Interstate
Agreement on Detainers Act. In addition, the Cowrt granted
Adabama’s petition for certioran in Alabara v. Shelton 1o resolve o
canflict among the stites and the federal circuits on the application of
the right to counsel in criminal misdemeanor cases where the threat
of imposonment exists, The chief of this division 15 Sandra Stewart.

Environmental

This division investigates complaints involving air and water
pollution, hazardous waste, and other environmental matters, s
attorneys ile either civil complaints or prosecute criminal cases,
Environmentsd lawyers from this office traveled 1w 51 Alabama
counties lust year. Although this division works closely with the
Alabama Department of Environmental Management, this divi-
sion often initiates independent legal proceedings. This division
also develops proposed regulations and legislation, Recent work
of this division includes settlements in clean waler cases involy-
ing the Dalton (Georgia) utilities board and the City of
Tuscaloosa, The chief of this divisien is Craig Knelsel,

General Civil and Administrative Law

This division represents the State in civil and administrative
matiers, The matters directed by this division range from
defense ol prisoner litigation, defense of ngencies in administra-
tive hearings, and the representation of the State in personal
injury, commercial, and contractual matters. Lawyers from this
division handied matters in 41 Alabama counties in 2000, The
chief of this division is Bill Garrett, and Milt Belcher is sec-
tion chief for litigation and administrative hearings matters,

The civil division also encompasses 1wo sections that represent
the interests ol consumers. The first is the Utilities Section, which
represents the ratepayers in all matters involving public utilities
betore the courts and the Public Service Commission. This sec-
tion, for example, last year represented the mtepayers in hearings
before the PSC regarding electric restructuring and, belore the
Circult Court of Jefferson County, involving the transfer of the
Water Works and Sewer Board of the City of Birmingham from
that city, Olivia Martin is chief of this section,

The other section, Consumer Affairs, responds to complaints
regarding a variety of consumer transactions, This section oper-
ates a toll-free hotline, (B00) 392-5658, 10 receive complaints and
receives written complaints by mail and online via our Web site,
wwinago state.al.us, This section enforces the Alubama Deceptive
Trade Practices Act, which includes both criminal and civil penal-
ties, and the federal antitrust laws. This section also represents
Alabama consumers in multi-state actions coordinated through
the National Association of Attorneys General. Finally, nan-attor-
ney specialists in this section assist in the mediation of consumer
complainis. The chiel of this section is Ellen Leonnrd,



Opinions

This division provides lTormal written opinions on questions of
law 1o the Governor; other constitutional officers; heads of state
depirtiments, agencies, boards and commissions; members of the
legislature; and thousands of other state and local officials, Last
year, this division provided 232 wrilten opinions to state officers or
local officials in 57 counties. Aler several attomeys complamed to
me that these opinions were often difficult to obtain and research,
this office posted all opinions dating back te 1979 on our office
Web site, wwwago.stare.al.us. These opinions are fully text search-
able. Although these opinions are merely advisory, the Supreme
Count ol Alabama has stated that “they are entitled to greal weight”
and are “persuasive” authorities, Mobile County Constables
Assaciation v, Department of Public Safery, 670 So. 2d 28, 249 (Ala.
1995); Anderson v, Favette County Board of Education, 738 So, 2d
K54, B58 (Ala. 1999, The chiel ol this division 1s Carol Jean
Smith, who has served six attorneys general,

Public Cormruption and White Collar Cime

I created this division in 1997, in my lirst year as attlorney gener-
al, to prosecute cases of public corruption, election raud, bid-rig-
ging, complex economic crimes, and violations of the ethics code.
This division also assists the Alabama Securities Commussion and
the Judicial Inquiry Commission in their prosecutions, This divi-

sion regularly works with the LLS, Attomeys, the Federal Bureau of

Investigation, the Alabama Buresu ol Investigation, the Ethics
Commission, the State Examiners of Public Accounts, and our own
investigations division. Much of our work in this area involves joint
lederal-state investigations ane prosecutions of election fraud, cor-
rupt law enforcement, and other forms of public corruption, These

prosecutions, distribuled across 43 counties last year, have been
highly successful, This division also has worked successiully with
the Department of Industrial Relations to prosecute cases of worker
compensation fraud. The chiel of this division is John Gibbs.

Medicaid and Welifare Fraud Units

The office has two special fraud units for the invesligation and
prosecution of fraudulent and other criminal behavior regarding
payments of government benelits intended for the poorest citizens
of Alabama. The Medicaid Fraud Control Unit tnvesagates and
prosecutes allegations of fraud by healthcare providers against the
Alabama Medicaid Agency and the abuse and neglect of residents
in Medicaid-funded facilities, The Welfare Frand Unit ivestigates
and prosecutes allegations of fraudulent receipt of or trafficking in
food stamps and electronic benefit transfer cards, This unit works
with the Department ol Human Resources through a toll-free hot-
line, (BOD) 392-B048, 10 receive complainis of wellare frnud. The
chiefs of these units, which waorked in 66 and 36 counties respec-
tively, are Bruee Lichermun and Ferris Stephens,

Violant Crimes

This division represents the State in the investigation and prosecu-
tion of violent crimes, especinlly murder and rape cases, throughout
Alabama, This division olten prosecutes cuses ul the request of
clistrict attormey who his a contlict or needs more resources,
Sometimes, our lwyers are “prosecutors of jast resort” for victims
or family members who bring cases directly 1o our office, such as in
the Gieorge Martin case. A former state trooper in Mobile, Martin
was convicted of murdering his wife for $400,000 in insuranee
maoney, but not until this division took on the case, four vears after

Prnfessional Valuati(m Services

Possessing the necessary experience, education and training, Pam W.
Clark, CPA, CVA of Donaldson, Holman & West, PC, will successfully and
promptly determine, substantiate and support value utilizing proven and
accepted methods for you and your clients.

We assure the valuation service you and your client receive meets the
profession’s standards of quality, care, due diligence and thoroughnass.

Pam W. Clark, CPA, CVA
Member, National Association of
Certified Valuation Analysts

Donaldson, Holman & West, P.C.
Certified Public Accountants « Business and Financial Consultants

3595 Grandview Parkway, Suite 100, Birmingham, Alabama 35243
TEL 205/278-0001 « FAX 205/278-0003 » www.dhwcpa.com
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the murder. In Chilton County, the division successfully prosecuted
Cay Nix for the shotgun murder of his 17-year-old, defenseless
wile. In DeRalb County, David Harris, a county commissioner, was
convicted for assaulting his son’s high school basketball coach, Last
year, this division of five prosecutors appeared betore 25 grand
juries, conducted 30 trals, and obtaimed 67 convictions, working in
34 counties. The chief of this division is veteran prosecutor Don
Valeska, who has served six attomeys peneral.

Imvestigations

In addition 1o the ten divisions of allorneys, investigative sup-
port is provided by my staft of 18 in-house investigators, many
of whom are former FBI agents, These investigators conduct
various types of investigations, including public corruption and
white collur crime, violent erime, welfare and Medicaid fraud,
and drug cases. These investigations led 1o 32 convictions in
2000, Overall, this division conducted investigations in 67
Alabama counties last year and currently has 237 open cases,
The division chief is Senlor Special Agent Jack Brennan.

Other Duties and Initiatives

In addition to our duties to represent the State in civil and crimi-
nal litigation and provide formal written opinions, the office has
several other important missions. The Victim Assistance Unit aids
victims and their families in understanding and affecting the crimi-
nal justice system. The members of this siafl file objections and
assist victims at hearings of the Board of Pardons and Paroles.
They also assist the families of victims in capital murder cases as

those cases move toward the execution of the offenders. Recently,
at my recommendation, this unit has worked with the Department
of Comections, the Board of Pardons and Paroles, victims' rights
organizations, and prison ministries (o design a vicim/offender
mediation program following a Texas model. This unit also sends
notices to victims regarding the release of sex oflenders.

In August 2000, 1 formed Mentor Alabama, a stewide volun-
teer initiative to fight juvenile crime by involving cemmitted adult
role models in the lives of at-risk youth in Alabama. The goal of
Mentor Alabama is 1o recruit 2,002 new mentors by the end of the
year 2002, Mentor Alabama has been designated as the signature
partner for Alabama of the National Mentoring Pannership, which
is a partner of America’s Promise led by Secretary of State Colin
Powell, Our office has created an extensive network of more than
200 public, private and faith-based mentoring organizations to
accomplish our goal, Through Mentor Alabama, caring adulls any-
where in Alabama can obtain a comprehensive list of mentoring
opportunities in their region, Our office performs a criminal back-
ground check before any person is referred to & mentoring orguni-
cation. | huve made a personal commitment of my time 1o serve as
4 mentor and encourage others 1o join me,

The Alabama Safe Schools Initiative is o four-part program
administered by our office with the Governor and Superintendent
of Education, The first part involves the production and distribution
of standardized School Emergency Crisis Notebooks to every
school, public and private, The second part involves the statewide
school safety hotline (1-888-SAV-KIDS). The third is a public serv-
ice announcement, “Prevent School Violence™ media campaign,
The final part involves school safety training for law enforcement,
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emergency management, employees and school officials. More
information can be obtained al the Sale Schools Web site,
wwwiage. state.al ux/schools,

Another joint initiative of our office and the Superintendent of
Education is the distribution of gutdelines for education ofTicials
regarding issues of religion in public schools. These puidelines
offer practical examples and rules o ensure that public school offi-
cials neither encourage nor discourage religious activities in
schools, The guidelines are based on the latest decisions of the
Supreme Count and the Eleventh Cireuil, The guidelines respect
the rights ol public school students to pray or express their reli-
gious beliefs when that expression is genuinely student-initiated.
See Chandler v, Stegelman, 230 F, 3d 1313 {1 1th Cir. 2000)
{vacating un imjunction of the Middie District of Alabama that vio-
lated the first amendment rights of students in DeKalb County).

Conclusion

1t ts o privilepe to represent the interest of the public in our
legal system. Whether our work involves the pursuit of justice
in criminal ¢ases, the defense of state interests in civil and
administrative matters, the provision of legal advice for public
officials, or some other initiative for the public interest, the
Office of Attarney General performs o speeial role in relation o
the bench and bar Our mission is to fulhll the moto of our sov-
ereign state: “We dare defend our rights” =]

Endnotes

1. Much of the matonal digoussnd Dorin is drawn fram the Annoad Begon of tha Office
of Attornay Genaral Tor 2000, which 18 on (e at this oitice, 3 copy of which was dis-
tnbuted to ovary membar of the Alobama Logislature and avary judge and district
attornoy in Alabama, and winch is avinlabla on our web 318 8t swiw g0 state o gs

Atlornoy Oenacal Willinm H. Pryor, Jr.

B Prypar took office as Attoeneny Ganemral of Alatama an
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pravgivie 10 e of el Sestion wih) wan electd (o
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Agpaaly, Diith Cireuit Dalarn joimning Jult Soasions e o deputy Attomay ganaral i 1895
Pyt wing in piovats practica i Birmingham

Hie Hins el ths Guardians of Hubglaun Frasdom Awand from Justice Fallswehip and
Prison Fallewship Ministran, e Sl Justica Achiavomam Awaii fraim the Ametioon Ton
Festaren Asaocintaon, e Friond of the Taspayur Award lom tha Alsbama Gitizons (or a
Sewnid Economy, wnd this Hirlon B Gactan Awaaed Trom o Nationad Bille Adsocistion's
Inatitiiter fer Logislstiva Action

Prigar in o maember of the Amitica Lo rstitie, e Lingidl Policy Athisory Bonid al thae
Wuntungtan Legel Fownmation, snd the Fedoelist Sociuty

We are pleased to anneusce thet

Dwight V. Percy
has been designated

Accredited Senior Appraiser (ASA)
m the Discipline of Business Valuation
by the American Society of Appraiscrs

American
Society of

Appraisers
AsSA

Porter, White & Company

Apeil 28, 2001

13 Nutih Rwhand Astngion Blvd / Bieriinghem, Ababaima 15200 7 1% Daos 12367 / 35202 7¢20)5) 2577041

The American Society of Appraisers iy one of
the feading prodessional arganizations tun exfaliish
amd promente shiselands for businesy ang propesiy
appraind. The Intevnaitinal Bivered of Examiners
af the Society exmmines and designates appiaiiess
in several disciplines. including the disciphine of
Dueainess vafuation

Peavy iy ome of twer delivichualy resideni in the
Seate of Alabemi destgnited ay an Aceredited Senior
Apprtser (ASAL in the discipline of hiness
vinfuiitiom,

To aclieve the Averedited Senior Approtser
dexignation, Pency fulflifed a nmber af reguirememys,
ictuding written examinotions, sulimission
af appraisad regois, owd other criterin ipecified by
e Socieny's fternational Roard of Examinees,

Prerey has over five full-time equivaten vears
of approdsed experionce, omd hay prepasf over {35
wriiten appratsid repars, Percy has olse prowvided
exprert festimony b olvil (i gation on viteation Wvices,

Perey's vaduorinns flve been prepared for a
verrtery of purposes, inchieing propesed bisiness
ocigieinitemy el divestitures (for both uvees and
sellers), emplovee siock ovnership plans, Nnigation
(ferr Dexithy plaiontiff el eleferene b, extbfivionent of
Janily Himited parmershipn, fieness apintons
reliding e corponiie Ianyciions, execithive stock
oguttonny, andd esraie ad g ey etens,

The svinesves vafwed included mamifucturing,
whifiey, eomtvinton, evdertainment, servece, distribition,
Measpriviels cimel cither heeitlth core hisinesses, and
prooenetionnl arketing company axsoviated with
i ijer spwrts fignre

Percy iv paant Prestdent of the AMafsara ohapter
of the Americon Soviety of Appratiers
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= Charles Robert Poore, 111, whose whereabouts are unknown, must answer the Alabama State Bar's for-
mal disciplinary charges within 28 days of July 15, 2001, or thereafter, the charges contained therein shall
be deemed admitted and appropriate discipline shall be imposed against him in ASB No. 00-74(A) before

the Disciplinary Board of the Alabama State Bar,

Reinstatement

The Supreme Court of Alabama entered an order
based upon the decision of Panel I of the
Disciplinary Board of the Alabama State Bar rein-
stating Birmingham attorney Edward Eugene
Angwin to the practice of law in the State of
Alabama effective February 21, 2001. [ASB Pet. No.
00-05]

Suspensions

L ]

JULY 2001

Birmingham attorney Edward Eugene Angwin was
suspended from the practice of law in the State of
Alabama by order of the Disciplinary Board for a
period of 180 days, The suspension was ordered to
run concurrently with a %1-day suspension imposed
in cases ASB nos, 98-204(A), 98-228(A), and Y8-
A32(A), effective January 19, 2000,

Between January 21 and 24, 2000, Angwin negotinted
a settlement on behalf of a client. He did not advise the
client of his suspension. Angwin received a check
payable to him and his client, Angwin endorsed the
check, but did not promptly remit the amount due to
his client. Angwin did not respond to the client’s
numerous altempts 1o contact him about the matter
between January and May 2000. However, when the
client discovered that the settlement check had been
issued and contacted the Alabama State Bar, Angwin
immediately remitted the total amount to the client,
inclucling the amount of the attorney's fee to which
Angwin was otherwise entitled, [ASE No, 00-137(A)]

The Supreme Court of Alabama, based upon the
decision of the Disciplinary Board, suspended
Birmingham attorney David Baldwin Champlin
from the practice of law in the State of Alabama for
a period of 91 days. The Court further ordered that
the suspension would be effective retroactively from
Junuary 1. 2000,

Champlin was licensed to practice law in the State of
Alabami on September 26, 1988, In January 2000,
Champlin tendered his personil check number 1398,
dated January 4, 2000, drawn in the emount of
$287.50, made payable to the Alabama State Bar

Membership Department. This payment was intended
as payment for his 1999-2000 occupational license
fee, The check was returned for non-sufficient funds.
The membership department of the Alabama State
Bur notified Champlin by letter dated January 31,
2000 that his check had been returned for non-suffi-
cient funds and that he was required to remit $307.50
in the form of a cashier's check or money order on or
before February 9, 2000, Champlin did not comply
with this request or otherwise respond,

The Office of General Counsel of the Alabama State
Bar notified Champlin hy letter dated February 14,
2000 that he should respond to the membership
depariment of the Alabama State Bar regarding his
1999-2000 oecupational license and returned check,
Champlin did not respond to this letter. Champlin
was notified by letter dated February 29, 2000, sent
via regular and eertified mail, that he must respond
within seven days [rom receipt of said letter or disci-
plinary action would be taken. Although the letter
was received by Champlin, he did nol respond,

On January 26, 2001, Champlin was found guilty, by
default, of failing to respond to a lawful demand for
information from a disciplinary authority, a violation of
Rule 8. 1(h), A.R.PC.; and of engaging in conduct that
reflects adversely on his fitness 1o practice law, a viola-
tion of Rule B.4(g), A.R.PC., Champlin failed to appear
for this disciplinary hearing. |ASB No., 00-67(A)]
Scottshoro attorney Dennis Gene Nichols was inter- -
imly suspended from the practice of law in the State
of Alabama pursuant to Rule 20(a), Alabama Rules
of Disciplinary Procedure, by order of the
Disciplinary Commission of the Alabama State Bar
elTective March 12, 2001. The order of the
Disciplinary Commission was based on a pelition
filed by the Office of General Counsel evidencing
that Nichols had failed, on more than one oceasion,
o communicate with clients concerning the status of
their legal matters and, upon receipt of funds belong-
ing to clients, failed 1o promptly remit those funds o
the rightful owner. Further, Nichols fhiled to timely
respond 1o requests for information from a discipli-
nary authority. [Rule 20(a); ASB Pet. No, 01-03] W




War Stories
The Alabama Lawyer is looking for “war stories” to pub-
lish in upcoming issues, humorous tales and anecdotes
about Alabama lawyers and judges. Obviously, for such
stories to be published, they must be (a) true, (b) amusing
and (c) tasteful. Send your reminiscences to: The
Alabama Lawyer, P.O, Box 4156, Montgomery 36101. Be

sure to include your name, address and a daytime tele-
phone number, in case we need to contact you.

ALABAMA LAWYER

Assistance

Program

J. BrRAD PiGOTT
FoRMER UNITED STATES ATTORNEY
SouTHERN DIBTRICT OF MiasiSSiem

CarRLTON W. REEVES
ForRMeER CHIEF, CiviL Division,
UNITED STATES ATTORNEY'S OFFICE
SouTHERN DISTRICT OF MiISSI88IPP

J. CLIFF JOHNSON |l
FoRMeEn ASSISTANT UNITED STATES ATTORNEY FOR
HEALTH CaRE FRAUD ENFORCEMENT,
UNITED STATES ATTORNEY 'S OFFICE
SoUTHERN DISTRICT OF MISSIB3IPP

AND

J, DouGLas MINOR, JR.
FORMERALY ASSOCIATED wiTH PHELPS DunBar LLP

ARE PLEASED TO ANNOUNCE THE FORMATION OF

Picorr REEVES

JOHNSON & MINOR p.a.
LAWYERS N

A Professional Association for the Practice of Law

779 Mo Cononeas Smeer
Jacunow, Mamstem IR202
Poar Oerce Box 22720
Jacwson, Massaem J9ZZ2D-Z27E5
SO IBAZIZ)

Fax (301 3547854
WA PR M LAWY, GO

Are you watching someone you
care about self-destructing
because of alcohol or drugs?

Are they telling you they
have it under control?

They don't.

Are they telling you they
can handle it?

They can't,

Maybe they're telling you
it's none of your business.

Itis.

People entrenched in alcohol
or drug dependencies can't see
what it is doing to their lives.

You can.
Don't be part of their celusion.
Be part of the solution.

For avery one person with alcoholism,
al least five other lives are negativaly
altacted by the problem drinking. The
Alabama Lawyer Assistance Program
is available to help members of tha
legal profession who suffer from alco-
hol or drug dependancies. Infarmation
and assistance is also availadle for the
spousas, family members and office
staff of such members. ALAP is com-
mittad to developing & greater awara-
ness and undarstanding of this illnass
within the legal profession. Il you or
somaone you know needs help call
Joanne Marie Leslie (ALAP director) at
1334) 834-7576 (a confidential direct
line) or 24-hour page at {334) 224-6920.
All calls ara confidential,
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Rates: Members: Two fiee listings of 50 wards or less per bar member per calendar year EXCEPT for "position wanted” o
“position offered” listings—3$35 per nsertion of 50 words or less, $.50 per additional word,

Nonmembers: $35 per insertion of 50 words or less, $.50 per additional ward, Classified copy and payment must be
raceivad according to the following publishing sehedule

July 2001 1issue—deadling May 5, 2001, September 2001 issue—teadline July 5, 2001. No deadline extansions will be
made

Send classifiad copy and payment, payabla to The Alabama Lawyer, to: Alabama Lawyer Classifieds, /o Shannon Elliott, PO
Box 4156, Montgomery, Alabama 36101

Services * SYATISTICS, DATA ANALYSIS, SOFTWARE EXPERT:

Litigation support on matters involving analysis of lamge sets of
* ENGINEERING/CONSTRUCTION EXPERTS: Dranage, struc S : -
s data and information systems practices. Custon programming
tural, machanical, roofing, #lectrical, process chemical, B S{stuc

i also availablo. We use the SAS systam and otber products
col, mald and mildew, HVAC, tor residential housing, industoal 7 T\
o chexrical facliitie o tat Consultanis with years of experience in Inance, manulacturing,
acilitips wines w0 stations, ¢

d l; l_'.:n Ica ﬁtal I %l h:p 1I es, CS"“H;“W H;i un'\,nl.ﬂl:lrnﬂr pharmaceuticals, travel, credit. Cail Hoidi Markovitz, COP at (305)
cial buildings, and port structures. Provide expert ¢ \ (gl y .
- ¢ P i H SYRS ARV 365-0438 or visit our Wab sita. www Sinply-Systems com
claims and dispute analysis. Provido computer animation ol strge- ’ il

Simply Systems, 167 Crandon Blvd, Ste. 325, Key Riscayne,
turai behavior undar Ioads. Experionced testilying experts with

_ Florida, 33149
licenses and cradantialy, Campany enginoering and contractor
licensas in Alabama and Lawsiana, Contact Hal €, Cain, Mobila

Phone (334) 661-2605, F-mail. Fkeaindhkeain.com Wab tito! * MINING ENGINEERING EXPERTS: Extonsivi expert witness
Wy hkeain com exparienco in all areas of mining-surface and underground
mines, copl, quarmes, elc. Accident investigancn, imjunas, wrong:
+ SECURITIES AND TRUST INVESTMENT EXPERT: Twenty five Tul death, mine construction, haulaga/trucking, agreement dis-

putes, product liatality, mineral property management, asset and
minetal appransals lor estate and ax purposas. Joyce Associatos

yoars mvestmant pxpenonce Formar vice-president/portiolio
manage Chase Manhattan, SunTrust Banks, United Jersey

Banks. Chartered hinancial analyst, Cum faude, Wharton School, {540) 989-5727

University of Pennsylvania. B.5. Economics dual major

Economics/Finance. Ragistared invastment advisor. Stavey Starn, * DOCUMENT EXAMINER: Examination of questionad docu
CFA, PO, Box 310154, Miami, Flonida, 33231, Call {305) 3748493 mants, Certified farensic handwriting and document examinar
(vaire), [305) 374-68484 (fax), or a-mail. Stermbaves@at eom Thirty-four years” experiance in all forensic documant problims,

Notice — Amendment to Alabama Rules of Appellate Procedure

The Alahame Suprame Court has amended Rule 4{all1), Alabama Rules of Appellate Procedure, and has adopted Rule 4{d), Alabama Rules of
Appoliate Pracedurs. The amendmant of Rule 4{ali1) and the adoption of Aules A{d) are alfective Octobar 1, 2001, Rules 4(d) provides that revigw
af an ordor granting or denying a motion to compal arbitration is by appeal. The amendment to Rule 4{a)(1) recognizas tha adoption of Rule Ad).

The order amending Rule 4(all1) and adopting Fule 4ld) appears in an advance sheat of Southarn Reperier dated on or about May 31, 2001,
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Formerly chiel, questioned documant analyst,
USA Criminal Investigation Latoralones
Diplomste (cartlied)}ABFDE. Member: ASQDE
AL, SADFE, NACDL Rasumi and fea schedule
upan requost. Hans Mayar Gidian, 218
Marrymont Drive, Augusta, Georgla, 30907
Phona {706) B6D-4257

TRAFFIC ACCIDENT RECONSTRUCTIONIST:
Evaluation of highway design, maintenance and
construction, This enginger has meonstructed
ovar 3,000 acerdants in 23 statas on kighways,
strpats, railoads ard highway constriction
1onas involving trucks, vans, cars, pedestrions,
and tarm implamants. Computar-ganoratad
dravangs are preépared to dhistrata his opinions
Ovar 45 years' enginegring oxpenence
Rogistered pralessional gnginear and Tull board
ACTAR certification. Cantact John T Bates, PE
Toll-froo {BD0) 299-5350

INSURANCE EXPERT WITNESS: Foo-only
axport witngss, Twonty yoars' axparience in sk
management insurance consulting. Pre-filing
avaluation, deposition and mal Policy cover
age, caplives, excess, doductiblos, salf-insur-
ance, agency oparatans, tiroct writars, proper-
ty loss preparation. Mambar 5 HM.C. Contact
Douglas F. Milier, Employers’ Risk Managemant
Phono {206) 395-0002, Birmingham or WATS
(B00) 4625602

HIGHWAY SAFETY AND TRAFFIC
ENGINEERING: Highway safety and tralfic
anginaenng in thi roadway environment, con-
struction work zones, ioadway hazards, road-
side hazards, RR grade crossings, traffic con-
trals, highway enginaenng safoty standards,
aceident reconstruction, and dover reactions
amd oxpectations. Gt Lohr, PE, Bax 12339,
Charloston, South Carolina, 79422-2339, Phona
{B43) 1957218, E-meil: fehrp@msn com

FORENSIC DOCUMENT EXAMINATIONS:
Sevanteen years” forensic document examing-
bions, 27 yaars’ total foransic expornence
Hetirod senior documents examinet and disci-
plina coordinator, Alabama Dapariment of
Forgnsic Sciencas. Member, Quostioned
Documant Section—American Academy of
Foransic Scignces; Southeastam Assotiation of
Farensic Document Examinars, Southarn
Association of Foransic Scientists, Alabama
State Association of Forensic Sciences (past
prasidant). Contact Richord A, Hoper, Ph.D.,
7956 Vaughn Road, #141, Montgomary 36116
Phann (334) 260-2552 Fax (334) 260-7929. E-
mail sefroper@act com

+ REGISTERED FORESTER: Foity-one yoars'

gapengncad i private, incustoal and foderal lor
ast managemont and practices. Spacializing in
limbar traspass evaluaticns and acquisition
appraisals. Elwyn A Spence, Annlston. Phone
(258) 237-4309

HANDWRITING EXPERT/FORENSIC
DOCUMENT EXAMINER: ABFDE cortified
Farmarly ctuel, Questioned Documents Division,
U.S Army Criminal Invesngation Laboratory
Amarican Sociaty of Questionod Documant
Examinors. American Acodemy of Foransio
Sclonces. Ciwvil and criminal cases secupted
Farrall Shiver, Shiver & Nalson Dacumont
Inveshigation Laboratery, 1903 Lilac Ridge Drive,
Woodstock, Georgia, 30189. Phone {170) 517
so08

CONSULTING ENGINEER / EXPERT
WITNESS: Prolassianal enginanr with 24 yaars
al industrial, construction. safety, machinary,
and pulp and paper expenance. | am a "hands
on” anginesr with an extramaely sttong mechani
cal aptitude, | worked as a technician and
michame batore getting my dogres in engineer-
ing. | have superb troubleshooting abdities, with
a thorough knowledga and unduistanding of
machinery, industrial aceidants, DSHA, bullding
codes, automohbile accidents, and produet labil-
ity and defense. Robert T Tolbart, PE Phone
{205) BH6-9922 Fax (205) 853-4353

Positions Offered

» FEDERAL STAFF ATTORNEY POSITIONS;

U.8. Court of Appaals, 11th Circuit, Atlanta
Sevaral [hrew-year clarkships baginning immadi
gtoly. Excellont acadamics supaiot
rasearch/writing skills, law review squivalem
and ability 1o work slficiantly undar time pres-
sure. Resuma, law school transcript, unedited
writing sample and profossional rforonces o
U.5. Court of Appelas, 11th Circult, Statt
Attornay's Office, 56 Farsyth Streat, NW.,
Atlanta, Georgia 30303-2289. $43, 720873633

ASSOCIATE POSITION: Lipatrick Stocktan,
LLP o major genoral practico low firm with a
will-established real astato practice, saeks an
assutinte with 3+ years’ experionce in commer
cial rpal ostate transactions. Opportunities for
vanud devalopar, imvestor and lendor represen
tation. Strong supportive environment from hoth
senior attomays and juror allormays and para
logals o work in tho Atlanta office. Wa are
Inoking for indsaduals with supenor academic
credantials and communication skills. Plaase

Do You Have
More Work

Than Time?

If you don’t have
the time
necessary to
research your
opponent’s
arguments or write
your brief, then

I CAN
HELP!

As an attorney with eighteen

years of expenience in
research and writing | have
the time necessiry for the sus-
lained, uninterrupted research
s0 often needed to win o case.
When your case is fully
researched you can represent
your client with more confi-
dence and be better prepared
in court. I am available for
short research questions or
lengthier brels. My rate 13
$35.00 per bour.
Katherine S. Weed
P. O. Box 590104
Birmingham, AL 35259
(205) 941-1496
Ksweed @aol.com

No raprasantalion is made itwd the
quality of ihe legel wervoes it be
parfarmed is gredlar than the agal
raraces performad by other iowysr
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fax or send your (gsume Lo Kim Dochiara, 100
Paachtree Streatl, Suito 2800, Alanta, Georgia,
30309 or lax (404) 815-6555. Plaasa visit
www Kilnatricksiockton. com.

For Sale

+ SMITH LAKE LOTS: Waterfrant lots, thiee and

four acres and 200 feat of waterfront, more or
Iess. Several from which to choose. County
Road B2, Cullman County, Colil Springs area,
sonvaniant to 1-85. Year-round and soasonal
water lots. Water and power availablo
Restrictod, vory pnivate, abundant hardwoods
and wildlife. Starting at $62 500. Some lots are
broker-ownid, Tylar W. Goodwyn Proparties
Phono (334) 978-3400

For Rent / Lease

* OFFICE SPACE IN DOWNTOWN ROANOKE:

Hondsome office space lor lease in downtown
Roanoke. Dffice tuilding on Main Street in
downmtown Roaneke, beautifully and completaly
ranovated, Cantaing approximately 5,000 sq. It
of offices of various sizes. ldeal lor ong lawyor
or a firm, Some officas doally suited for consul-
tation rooms, othars for o law library or confar-

ATTORNEY POSITIONS

Prominent law firms across Alabama have immediate openings for nssociates
and partner-level lawyers with experience in any of the following areas:

* civil lingation

* labor and employment law
* gstate planning

* intellectual property

* corporate law

Allinguiries are strictly confidential, Please contact Richard G. Brock, Esq.
Phone (205) 871-3223, Fax (205) 871-3224, E-mail: richard @acymiech.com.

anca ropms, Also has special oflico Tor recep:
tinnist or bookkeeper. Has waiting rooms. Has
rooms suitable for any kind ol information stor-
age and retnoval systoms. Building equipped for
quick and aasy installation of any kind of tele-
phann and intercom system desired. Adeguate
storage space. All officas have just been
epaintad and antire building has new carpet
throughout, Building has attractiva front and
riaar antrances, Parking available in back of
building for tenants. Reasonable rates, For

information about leasing, call (256) 734-56429
Downtown Roancka s deliniigly coming back—
ba & part of i!

OFFICE SPACE FOR LEASE: Atop Red
Mauntain, Birmingham. Currently baing remod-
aled due to February stomn damago. Estimatid
completion date Octaber 1. Como dosign youw
own space. Parfect Tpr protessional and/or any
type office. 6,150 sq. Teat avalable and will sub-
divide. Call Gorham Properties (205) 943-9339. B

Position Available: Assistant Reporter of Decisions

A position is available as assistant reporter of dacisions for the Alabama appellate courts. Applicants must be members of the Alabama

State Bar, and an undergraduate or a graduate degree in English is helpful but not required. Experience in aditing is prefarred. The position

requires a knowledge of lagal citation formats and strict attantion to dotail. Salary will be commeansurate with expariance and ahility. Submit

an application letter with resume by August 1, 2001 to George Earl Smith, Reportar of Decisions, Alabama Appellata Courts, Judicial
Building, 300 Daxter Avenue, Montgomery, Alabama 36104-3741

Duties include aditing and prootreading; reading the advance sheets of Southern Reporter {2d] 1o ensure that the headnotes accurately

state tha lega principles in the case and to ensure the accuracy of the reports of the opinions of the Alabama appsllate courts; chacking

lists of decisions without epinions by the Alabama Supreme Court, the Gourt of Criminal Appeals and the Court of Civil Appeals for publica-

tion in the Alsbama Reporter, dratting and editing amandmants to various rules of procedure adoptad by tha Alabama Suprama Court,;

preparing the documentation for, and assisting in, releasing the npinions of the Alabama appellate courts to West Group for publication in

the official reports; and coordinating publication of the opinions of the appellate courts with Wast Group.
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Your clients didn't retain
"fustanyattorney"
to represent their legal interests.

Don't retain
"iust anyvaluation firm"
to advise and assist you,

IN COURT QR OUT, LITIGATION SUPPORT OR ESTATE PLANNING, YOU SHOULD ALWAYS
BE ARMED WI'TH A RELIABLE BUSINESS VALUATION FOR YOUR CLIENT,

FOR SWIFT RESPONSE AND STRICT ADHERENCE TO THE PROFESSION'S HIGHEST STANDARDS,
RELY ON DixoN Opom.
WE ARE A NATIONALLY RECOGNIZED ACCOUNTING, YALUATION AND CONSULTING FIRM
WITH THE STRONGEST CREDENTIALED PROFESSIONALS IN ALABAMA,

Dixon OpoM - SERIOUS ABOUT YOUR BUSINESS.

Timoriy W, York,

Janes L WiLLIAMS, ~Romw E. Tavi.on,
CPA/ABV, CVA, CBA CPA/ABV, CVA, CBA CPA/ABY, CVA

1

DIXON ODOM rLiC

Carlified Public Accountants and Congullants

2140 ELEVENTH AVENUE SOUTH, SUITE 400 « THE PARK BUILDING o BIRMINGIUAM, ALABAMA 35208
(208) DAIDE11 ¢ (ROD) H74.8552 + FACSIMILE (205) 9A0-917 7« WEBSITE www. dixonadom cam




West FirmSite

West FirmSite® can now be accessed on

FindLaw'™, the largest legal site on the
Internet. With over 35 million page views pet
month, FindLaw drives more traffic and more
business to Alabama legal professionals than
any other. And to enhance your Internet pres
ence, West Group can build a Web site to meet
vour firm’s unique specifications = everything
from Dbasic to custom-designed sites

Find out more, Call 1-800-762-5272, or go to

www.firmsite.findlaw.com
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