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THOSE WHO
AREN’T
COMPETITIVE
END UP HERE.

Its a fact of life, off the field as
well as on, The players who are strong
and skillful; those who assemble the best
team reach their goal. The others watch
from the sideline.

Our goal is to provide you with the
very best pr()feshi(mali’liability insurance
coverage. And we have the team to beat.

The Alabama State Bar. Your associa-
tion, solely dedicated to serving Alabama
attorneys. In touch with your needs.

Kirke-Van Orsdel Insurance Ser-
vices. The nation’s largest administrator of
bar-sponsored liability insurance programs.
Experienced. Responsive. A company built
on exceptional customer service.

The Home Insurance Company.
Underwriter of more professional liabil-
ity insurance plans than any other.
Renowned as the nation’s premier lability
insurance carrier.

Together, we've designed the LPL
plan you've been waiting for. One of the
broadest policies in the United States.
Competitively priced. With the most
responsive customer services anywhere.

You be the judge. Just call Kirke-Van
Orsdel Insurance Services toll-free, 1-800-
441-1344 to find out more about the Ala-
bama State Bar's new Lawvyers Professional
Liability Plan, You'll discover that we didn’t
just come to play.

We came to win.

Kirke-Van Orsdel Insurance Services, Inc,
777 Third Street / Des Moines, lowa 50300
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President’s Page

{The following is Ben Harris’ first con-
tribution to the Lawyer as 1987-88 presi-
dent of the Alabama State Bar)

s the Alabama State Bar embarks

upon a new year, we can do so

with eagerness and confidence
because of the fine example of my
predecessor, Bill Scruggs, As a bar com-
missioner, | had the privilege of serving
under nine state bar presidents, all of
whom served with honor and distinction,
but by any standard, Bill Scruggs faced
the most difficult challenges and suc-
cessiully met them all,

When | assumed this office, | asked
you, in this the year of the bicentennial
of the Constitution, to join me in setting
a course to rekindle the spirit of profes-
sionalism in the bar In serving as your
president-elect and in the process of pre-
paring to take office, | attended many
meetings in several sections of the coun-
try, and in each Instance, | noted a concern of lawyers
about professionalism and one of its key ingredients, law-
yer competency,

We all have definitions of professionalism, Certainly, il
involves the relationship among the members of the bar,
and the relationship between the bar and the public. It
includes a sense of selfworth and professional integrity,

Qur Code of Professional Responsibility is a
distinguishing factor. It keeps our eye on the goal—the
ultimate goal that we exist 1o render services, It makes us
focus on causes which transcend self-interest. We can per-
mit no compromise because therein lies the greatness and
strength of our profession. Not every situation which a
lawyer may face can he foreseen, but fundamental ethical
principles, as developed in our Code, furnish us with an
effective guide. Fowever, rules of professional conduct are
minimurm standards, and higher standarels are enforceable,
not by formal discipline but by the expectations peers hold
for one another,

In a recent report, the Minnesota Task Force on Profes.
sionalism said of professionalism;

“It is integrity in competence, integrity in ethics, in-
tegrity In aspiration: a constant challenge to attaln
and retain the highest standards”

HARRIS

Qur profession al ils hest affords the
mast noble employment in which any-
one could engage. A person can be
of no greater service to mankind than In
the foremost ranks of the bar where
W are sworn to aid in the administra-
tion of justice and maintain and defend
thase inalienable rights of life, liberty
and property upon which depends the
strength and very fabric of our soci-
ety.

We must maintain a pervasive sense
of mission, strong sense of community
and unswerving pursuit of excellence,
If we are so committed, | am confident
we will continue to have lawyers espous-
ing our noblest aspirations and shaping
our legal system 1o the best interest of
sociely.

We exist not to serve our members
but tn enlist them to serve others, The
objects of this service are the people of
this state and the administration of justice for their sake,
and the botter job we do In recognizing thal, the more
nearly we obtain the high goal of being a true profes-
sional.

| know to all of us the practice of law is more than a
means of support. Let us exemplify our mission and make
it clear, by our actions to people in the courtroom, in con-
ference rooms, in our offices and to our clients and friends,
In so doing, we will take a large step forward In rekind-
ling the spirit of professionalism. Let us each strive to be
an example of integrity in competence, in ethics and in
aspiration.

I can think of no better goal for this bar in this bicenten-
nial year than to remember the honor the law has be-
stowed upon each of us, and In so doing, recommit our-
selves 1o bringing honor to the law. | issue a call to each
of vou to join me in making that pledge to ourselves, our
profession and the public whom we serve,

{n order to maintain our focus on this effert, { asked your
president-elect, Gary Huckabhy, to head an actinn group
on professionalism and report to the bar commission dur-
ing this bar year.

Again, | thank you for giving me this opporiunity to be
of service to our prafession, m
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Executive Director’s

The fifth of May is special

ay 5 has special significance in

my life for it was on that day

in 1965 that | was admitted to
practice law in Alabama, May 5, 1967,
was doubly special because on that day
the Supreme Court of Alabama entered
arders establishing a Client Security Fund
and creating an Interest on Lawyers' Trust
Accounts program (IOLTAL Both of these
programs have been goals | have held for
our state bar and the State of Alabama,

Client Security Fund

Client security funds are not new in
the legal world, Several states established
such funds in 1960, Alabama, in fact, es-
tablished one in 1970-71. Claims actual-
ly were pald to clients who were injured
by lawyers” misdeeds and/or dishones-
ty. The initial fund was begun with a
$10,000 grant from the Alabama State
Bar Foundation, Inc.

In its infancy, we quickly realized that
our inttial Client Security Fund was un-
derfunded. Even though payments were
a matter of grace, potential claims would
have depleted the fund if good faith pay-
ments of claims were made. When it was
determined that the foundation no long-
er could legally fund this initial effort, it
was discontinued. For over 15 years,
funding was the big impediment to a
viable Alabama program. We have not
had a clienl security fund for over ten
years, and have been one of only four
state bars without such a fund.

Twenty-four unified state bars with
client security funds maintain them
through mandatory contribotions from
each lawyer licensed in the jurisdic-
tons, Twenty-two voluntary jurisdictions
allocate a portien of their dues for a

funding base, In some states it is a direct
assessment, while in others it is a spe-
cified percentage of the annual dues,
Our dues are legislatively mandated and
it was not politically feasible 10 seek
a legislative solution 1o this problem.
Centain aspects of a legislative solu-
tion could have presented a legal prob-
lem.

Cur Client Security Fund Commillee
and your board of commissioners asked
the supreme court to establish & fund,
supported through a mandatory assess-
ment of each lawyer admitted in Ala-
bama, The court’s order does this with
a maximum assessment of $100 and as-
sessments of no more than $25 in any
fiscal yoar. The committee will monitor
claims activity to insure only the mini-
mum funds necessary to maintain a via-
ble fund are assessed from the member-
ship. The state bar will send statements
to all lawyers admitted to practice in
Alabama 1o collect the initial $25 assess-
ment for the 1987-88 year,

Alabama’s client security fund, the na-
ton's 47th, becomes operational Octo-
ber 1, 1987, Approximately six million
dollars in claims were paid by existing
funds through 1986,

IOLTA

The other order of May 5, 1987, pro-
vides for the implementation of an
IOLTA program, to be administered
through our new tax-exempt 501c)(3)
enlity, the Alabama lLaw Foundation,
Inc. Again, Alabama joins 45 other states
and the District of Columbia n imple-
menting this progressive means of fund-
ing legal needs in aur state with other-
wise dle funds,

HAMNER

In the regular course of business, at-
torneys often receive funds from their
clients to be held in trust for some future
transaction. When such are significant in
size or expected to be held for a lengthy
period of time, the attorney customarily
deposits the funds in an interest-bearing
account for the benefit of the client.
However, when the funds entrusted to
the attarney are small in amount or ex-
pected 1o be held only a short time, it is
hoth impractical and uneconomical for
the attarney to establish an individual
interest-hearing account for the client.

With the amendments ta DR 9-102 of
the Code of Prolessional Respansibility
and the addition of EC 9-7 to the same
code, a mechanism 15 in place to utilize
this idle money within the profession, An
attorney or firm now will be allowed 10
transier the funds to a negotiable order
af withdrawal (“NOW") checking ac-
count which bears a fixed rate of interest,
The financial institution is notified by the
attorney that all of the interest generated
by the NOW account is to be paid to the

The Alabama Lawyer
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Alabama Law Foundation, Inc,, which
then will distribute the pooled interest in-
come generated by the NOW accounts
deposits 1o various law-related projects
or programs, The board of trustees of the
foundation will make grants 1o supporl
projects by the legal profession for the
administration ol justice.

Alabama’s plan will be an “opt out”
program. A lawyer or firm must affirma-
tively opt out, that is, state their desire
not o participate in the program, by Sep-
tember 1 each year, or participation dur-
ing the fiscal year commencing October
1 of that year will be required.

In those states with OLTA programs,
Florida having established the first IOLTA
program in the United States September
1981, to date $110,000,000 has been gen-
erated for use in support of the ad-
ministration of justice. Of this amount,

over $45,000,000 has come from Calilor-
nia, which has a mandatory program
under which all lawyers and law firms
must cdeposit their trust accounts In
interest-hearing NOW accounts when
the amount is not readily and economi-
cally identifiable to a particular client,
Mast state programs generate less than
$1,000,000 annually, and in many juris-
dictions where start-up is still in its in-
itial phases, anticipated revenue during
the first year will be sgnificantly less than
this amount,

Rowena M. Teague and James 5. Ward,
both of the Birmingham bar, chalred the
committees that developed the 10LTA
and Client Security Funds, respectively.
These efforts have extended over several
years, with the initial appointments macde
in 1983 by then-president Bill Hairston.
Each successive administration has en-

couraged the development of these pro-
grams, Teague and Ward were presented
the state bar's 1987 Award of Merit for
their splendid leadership and service 1o
the bar in bringing these programs to
fruition,

The implementing arders for the client
security fund and the IOLTA program are
printed elsewhere in this issue of The
Alabama Lawyer. You should carefully re-
view them. As with mandatory continu-
ing legal education, while we were not
among the first jurisdictions o embrace
these programs, it is hoped we have pro-
fitted from the collective experiences in
thase other jurisdictions and these new
vistas will reflect further credit on the
Alabama State Bar,

May 5 Is a very good day, indeed. B

—Reginald T. Hamner

Annual License—Special Membership Dues * Due October 1, 1987
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Huntingdon College
cordially invites you to attend

its Seventh Annual Ber:eﬁr Banquer

turing
former Chief Justice %Varren Burger
at seven-thirty in the evening
on Monday, October the twelfth
Grand Hall, Mongomery Civic Center

Subscription:
One Hundred Dollars, individual
One Thousand Dollars, reserved table of esght.

For ticket information, call or write
Dr David K. Morris
Hmzzm)};‘!on College
1500 East Fairview Aventie
Montgomery, Alabama 36194-6201
(205) 2650511

Important Notice

Governor Hunt has signed into law Act
87-186 in the legislative package generally
referred to as the “tort reform packages.”
Your altention is directed to this particular
act.

This act allows the court which was
assigned the case to assess court costs and
attorney fees against a party or his attorney
if the court determines that the case or ap-
peal lacks substantial justification. The act
also establishes guidelines for the court to
use in determining whether a lawsuit or a
certain claim against a party is frivolous.

The act applies to suits, claims, defenses
or appeals filed after its effective date and
also to suits, claims, defenses or appeals
filed prior to the effective date which are not
dismissed within 180 days after it becomes
law,

Seplember 1987




ALABAMA STATE BAR
1987-1988 DUES NOTICE

(All Alabama attorney occupational licenses and special memberships expire September 30, 1967)
Annual License—Special Membership Dues
Due October 1, 1987 * Delinquent After October 31, 1967

o
11'.” rdt':\wm"&og e
ndam ey

“\& e
\@\\?% \ \w 2%

License

If you are admitted to the Alabama State Bar and engaged
in the practice of law, you are required 1o purchase an annual
accupational license, Section 40-12-49, Code of Alabama
(1975), as amended  This license gives you the right to prac-
tice law in the state of Alabama through Septermber 30, 1988,
The cost of the license is $150, plus the nominal issuance fee,
and may be purchased from the probate judge or license com-
missioner (where applicable) in the county in which you pri-
marily practice. In addition to the state license, all practicing
attorneys should check with their municipal revenue depart-
ments to be sure that the licensing requirements of the city
ar town also are being mel, By sending the Alabama State Bar
a copy of the license when it s purchased, you will receive
a wallet-size duplicate of your license (pictured above) for iden-
tification purposes during the 1987-88 license year,

THE ALABAMA STATE BAR
SPECIAL MEMBERSHIP CARD

19871988
\FJ)\\ \f-_A

THIS I8 TEICERTIFY THAT (_r_ 1\‘\\}\\

15 A MEMIER IN GOOD  SIANDING  OF THE ALABAMA  STATE  Bar,

SECRA =

LIMLESS  REMEWED 1 EMBERSHIP  EXPIRES  SEFTEMIER 30, 1988,

Special Member

Special membership status is acquired pursuant to Section
34-3-17 or Section 34-3-18, Code of Alabama {1975), Federal
and state judges, district attorneys, United States attorneys and
other government attorneys who are prohibited from practicing
privately by virtue of their positions are eligible for this mem-
bership status. Likewise, persons admitted to the bar of Ala-
bama wha are not engaged in the practice of law or are em-
ployed in a position not otherwise requiring a license are eligi-
ble to be special members, Attorneys admitted to the bar of
Alabama who reside outside the state of Alabama who do not
practice in the state of Alabama also are eligible for this status.
With the exceplion of state attorneys and district attorneys,
special members are exempl from mandatory continuing legal
education requirements; however, this annual exemption must
be claimed on the reporting form. Special membership dues
are paid directly to the Alabama State Bar. Membership cards,
as shown in the sample above, are issued upon receipt of the
dues and good for the license year.

Dues include a $15 annual subscription to The Alabama Lawyer.
If you have any questions regarding your proper membership status or dues payment, please contact Alice Jo Hendrix, Member-
ship Services Director, at (205) 269-1515 or 1-800-392-5660 (in-state WATS).
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About Members, Among Firms

ABOUT MEMBERS

M, Bradshaw Darnall, 111, has been
promoted 1o assistant vice president,
legal affairs, for Service Merchandise
Company, Inc., which does business
in 36 states and is headquartered in
Nashville, Tennessee, He has been
with Service Merchandise for four
years, and formerly was senior corpo-
rate attorney for Genesco, Inc, He is
a 1967 graduate of Cumberland
School of Law,

V. Lee Pelfrey announces the
relocation of his law offices to 519-C
South Brundidge Street, B0, Box 253,
Troy, Alabama 36081, Phone (205)
566-1965,

|

Kenneth R, Jones announces the
apening of his office for the general
practice of law. The mailing address
is PO. Box 157, Georgiana, Alabama
36033, Phone (205} 376-2225.

a2

Thomas H. Brown announces the
opening of his office at One Inde-
pendence Plaza Executive Building,
Suite 410, Birmingham, Alabama,
Phone (205) 8791200,

]

Dorothy FE Norwood, tormerly
deputy clerk of the Supreme Court of
Alabama, now has joined Attorney
General Don Siegelman’s staff as an
assistant attorney general in the ap-
peals divisian. Her office address Is
4011 Alabama State House, 11 S
Unian Street, Montgomery, Alabama
36130, Phone (205) 2617378,

o

D. Dawn Lankford, formerly in the
enforcement division of the Atlanta
Regional Olfice of the Securities and
Exchange Commission, now is an as
sociate with the Atlanta law firm of
Harkleroad & Hermance. Offices are
located at 2500 Cain Tower-Peachtree
Center, 229 Peachtree Street, NLE., At-

lanta, Georgia 30043, Phone (404)
588-921.
L

Howard C, Alexander announces
his retirement from the practice of law
effective September 1, 1987, Please
direct future correspondence and in-
quiries to 2021 Fernway Drive, Mont-
gomery, Alabama 36111, Phone (205)
281-2937.

|

Domingo Soto announces his
admission to the Texas State Bar, The
firm office of Madden & Soto Is locat-
ed at 465 Dauphin Street, Mobile, Ala-
bama 36602, Phone (205) 432-0380,

AMONG FIRMS
The firm of Corley, Moncus, Bynum
& DeBuys, PC. announces that Steven
C. Pearson has become an associate
of the firm, with offices at 2100 16th
Avenue, South, Ash Place, Birming-
ham, Alabama 35205. Phone (205)
935-0811.
a

Alice M. Meadows announces that
her daughter, Sandra K. Meadows,
has joined her in the general practice
of law, Offices are located at Suite
103, Forwood Building, 955 Down-
towner Boulevard, Mobile, Alabama
36609, Phone (205) 343-7717,

]

The firm of Vickers, Riis, Murray
and Curran, First Alabama Bank
Building, Maobile, Alabama, announc-
es that ). Marshall Gardner has
become a member of the firm, and
that Marion R, Vickers has retired {from
the practice of law.

Webb, Crumpton, McCregor, Sas-
ser, Davis & Alley announce the
remaval of their offices to the Colonial
Financial Center, Suite 700, One
Commerce Street, PO. Bax 238, Mont-

gomery, Alabama 36101, Phone (205)
B834-3176.
|

The Birmingham law firm of Clark
and Scott, PA., announces that
Carroll H. Sullivan and Patricia K.
Kea have become members of the
firm, and Larry Bradford, Anthony N.
Fox and Michael E. Henderson have
become associates of the firm.

The firm also announces the open-
ing of its Mobile office at 56 St, Joseph
Street, First Alabama Bank Building,
PO, Box 1034, Maobile, Alabama
36633, Phone (205) 433-1346,

[ |

Peter F Burns announces that
Candis A, McGowan now is associat-
ed with the firm, with offices located
at 60 St. Emanuel Street, PO, Box 1583,
Mobile, Alabama. Phone (205) 432-
0612,

[ |

J. Gordon House, Jr., and Jack W,
Morgan announce their association
for the general practice of law, with
offices located at 2651-F Cameron
Street, PO Box 7145, Mobile, Alabama
36607, Phone (205) 478-6600,

a8

The firm of Springfield & Beckham
announces the relocation of their ol-
fice to Suite 360 East, Kovach Centre,
2700 Highway 280, South, Birming-
ham, Alabama. Phone (208) 879-
500,

n

McDavid, Noblin & West announc-
es that John L. Moore, 1Y, formerly
staff attorney to Judge Sam Taylor of
the Alabama Court of Criminal Ap-
peals, and law clerk to Justice Reneau
P Almon of the Alabama Supreme
Court, has become an associate with
the firm, with offices located at Suite
1000, Security Centre North, 200
South Lamar Street, Jackson, Missis-
sippi 39201, Phone (601) 948-3305.

=1
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The firm of L, Dan Turberville and
Associates announces that Sharon W,
Woodruff has become associated
with the firm and that Lillian V. Garcia
has left the firm. Offices are located
at 2900 Linden Avenue, Birmingham,
Alabama 36209, Phone (205)
B79-00040).

[ ]

The firm of King and King an-
nounces that Stephen L. Sexton has
become an associate of the firm, with
offices located al The King Profession-
al Building, 713 South 27th Street, PO.
Box 10224, Birmingham, Alabama
165202-0224. Phone {205) 324-2701.

[ |

Kaufman, Rothfeder & Blitz, PC,,
announces that Hense R, Ellis, 11, has
become associated with the firm, with
offices located at One Court Square,
Montgomery, Alabama 36104, Phone
{205) 834-1111,

a]

Ralph E. Slate of Decatur, Alabama,
announces that Billy E. Cook, Jr., has
joined him in the general practice o
law, with offices located on the fourth
floor of the First Federal Savings Bank,
405 Grant Street, PO, Box 1344, De-
catur, Alabama 35602, Phone (205)
353-7912.

|

The firm of Hubbard, Waldrop,
Reynolds, Davis & Mcllwain
announces that Carole W. Delchamps
has become associated with the firm
with offices at BO8 Lurleen Wallace
Boulevard, North, Tuscaioosa, Ala-
bama 35401, Phone (205 345-6789,

=]

Billy F. Foxworth, Bob E. Allen,
Arthur E. Elsner and Eugene P. White
announce the relocation of their of-
lices from 138 Adams Avenue, Suite
1, Montgomery, Alabama 36104, o
640 South McDonough Street, Mont-
gomery, Alabama 36104, Phone {205)
2640012,

a

Armbrecht, Jackson, DeMouy,
Crowe, Holmes & Reeves announces
that Dabney Bragg Foshee and
Edward A. Dean have become mem-
bers of the firm, and W. Steele Hol-
man, Il, D. Brent Baker, Richard E.
Jesmonth and ). Wesley Sowell have
become associated with the firm, Of-
fices are located at 1300 AmSouth
Center, PO. Box 290, Mobile, Alabama
16601,

=]

James Pattoen and William
Goodwyn announce the opening of
a new office at the following address:
22 Inverness Center Parkway, Suite

610, Birmingham, Alabama 35243,
Phone (205) 995-9501. The address of
the main office remains: 2074 Easl
Lake Boulevard, Birmingham, Ala-
bama 35217 Phone (205) 841-6234,
El
The firm of Prince, McGuire &
Coogler, P.C., announces that Richard
k. Nolen has become associated with
the firm with offices located at 2501
Gth Street, PO, Box 128, Tuscaloosa,
Alabama 35402, Phone (205) 345-
105,
|
J. Ronald Boyd, ). Gary Pate, Rick
Fernambucq and George C. Douglas,
Jr., announce that they have formed
the law firm of Boyd, Pate, Fernam-
bucg & Douglas, and Robin Yittingl
Sparks is an associate of the firm. The
firm's offices are located at Suite 302,
2801 University Boulevard, Birming-
ham, Alabama 15205, Phone {(205)
930-9000,
|
Joseph D, Whitehead, PA,, an-
nounces the relocation of its Daleville
office from 230 North Daleville Ave-
nue, Daleville, Alabama 36322, to
238 North Daleville Avenue, Date-
ville, Alabama 36322, Phone (205)
598-3486.
[ |

f g ]
UNITED COMPANIES
LIFE INSURANCE CO,

REALLY GOOD NEWS

Here's a lender making 20 year loans with FIXED interest rates. Not varlable, FIXED FOR 20 YEARS
Commercial — Investment loans, first morigages.

Properties: CHtice buildings, shopping centers, light industrial. New construction, rehab. properties, or

axisting buildings.

Bankers: We can provide Forward Commitments, up to one year in advance, for permanent loans to

cover your construction loans.

United Companies is a one-billion dollar, financial company listed on NASDAQ.

Phaone;
(205) 879-0367

). Michael Shields
Southcrest Blidg., Suite 201
1025 Montgomery Highway

Birmingham, AL 35216
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Lawyer Referral Service Report

HELP!

by ). Michael Williams,
vice chairman, LRS board of trustees

You would not be a lawyer it you did
not care about helping your fellow citi-
zen. The state bar and your profession
have provided you with an excellent
means of earning a living, and the citi-
zens of Alabama have provided you with
courthouse facilities in a unified judicial
system and a manner by which you may
practice that profession. Former bar prosi-
dent Bill Hairston, Jr., once described a
professional as "one who puts in more
than he takes out” The Lawyer Referral
Service Board of Trustees Is calling for
you to pay your “civic rent” and put more
time and effort into serving the
professian,

The LRS program began in 1978 under
former president Sonny Hornshy and
grew with enthusiastic support of the bar,
yer, over the past several years, participa-
tion In the program has declined consi-
derably and there are a number of coun-
ties with no participants at all. The ser
vice needs members from every county,
but particularly from these: Autauga,
Bibb, Blount, Bullock, Cherokee, Chil-
ton, Choctaw, Clarke, Clay, C Iehurne'
Coffee, Colben, (nnm uh, Coosa, Cow
ington, Cullman, Dallas, DeKalb, Escam-
bia, Fayette, Franklin, Geneva, Greene,
Hale, Henry, Jacsson, Lawrence, Lime-

stone, Lowndes, Macon, Marengo,
Marion, Marshall, Monroe, Maorgan,
Pickens, Randoloh, Russell, St. Clair,

Sumlw Talladega, Walker, Washington
and Wilcm (There are no participants
in the underlined counties). The excep-
tions to this particular call for assistance
are Jefferson, Madison and Mobile coun-
ties, whose local bar associations operate

their own referral services, however, it is
cerlain they also could use additional
members,

It is hard to believe that LRS is having
a problem with participation, There hawe
been large numbers of new lawyers en-
tering the bar each year, with 32 percent
ol our membership entering the bar since
1981 and 69 percent since 1971, Accord-
ing 1o the recent survey in The Alabama
Lawyer, May 1987, 47 percent of the bar
reported an income of less than $50,000
per year and 62 percent reported an in-
come of less than $60,000, It certainly
appears there is a substantial number of
attorneys who should be available ta pay
their “civic rent” | continually hear a
number of attarneys discussing the eco-
nomics of law practice, Why not partici-
pate in LRS and considerably increase
your client baset

What do you dof First, call LRS and ask
for Joy Meininger, 1-800-392-5660, to
express your interest, You pay $37.50 per
year o participate and help cover the
overhead of the program, and you must
provide proof of professional responsi-
bility insurance with coverage ol
$100,000/$300,000. You then sign up for
a maximum of ten areas of your legal ex-
pertise, You are referred only cases in the
particular areas you have designated, For
instance, If you only do tax or corporate
work then you will not be referred a
D.LLL or criminal case.

| accept, reterrals in the maximum
number of areas available 1o me and have
participated in the program since enter-
ing the bar, It has been a good founda-
tion on which to build a practice, and |
receive an average of one referral per
working day. In fact, fiom June 1986-April
1987, there were 9414 referrals made by
LRS. There is a great demand and need
for legal services,

Those who go through the LRS are not
very different from other clients who seek
your services through other channels,
Some cllents referred to you will never
contact you, but most will. Some will not
show up for their appointment, but most
will, You may not insist on the $20 con-

sultation fee, but most will pay it if you
make it a policy to collect this fee. |
generally charge the consultation fee
because it is a professional way to estab-
lish a legal relationship, and you centain-
ly “weed out” the non-serious client. If
a problem is not worth the payment ol
$20 for advice, the client probably did
nol have a very serlous problem,

Most of my referrals do require further
legal services. About 70 percent of those
requiring further service ultimately pay
hetween $100-8500 and approximately
30 percent resuit in fees of more than
$500. Almost all my successful social
security disability and worker’s compen-
sation cases result in fees of over $1,000.
Some of these cases also lead to substan-
tial personal injury cases. The langest fee
| received through a LRS referral was ap-
proximately $18,000, Qur executive di-
rector tells of one referral case resulting
in a $500,000 fea,

Please participate in this worthwhile
program, We do need you and you will
be pleasantly surprised with the business
these referrals will develop for you, The
greater reward of this service is that you
will be helping your lellow citizen. Mosl
referral clients have never contacted a
lawyer, and they will have a problem or
concern that is foremost on their minds,
Your counseling may be all that is
needed 1o ease thelr concerns or there
may be further services necessary, No
matter what the outcome of the initial
consultation, though, the next time they
or their fniends or family need a lawyer,
they will come directly to you, Your vol-
unleer service to the har will have
created many new clients and 15 not thal
the way we build our practicest ||

J. Michael Williams, Sr., is a 1977 grad-
uate of Jones Law Institute. He is a sole
practitioner in Auburn, Alabama, and
serves as vice chairman of the Lawyer
Referral Service Board of Trustees. His
repon is the first of several to be pub-
lished in this joumnal.
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AFFORDABLE TERM LIFE INSURANCE —
FROM COOK & ASSOCIATES

Compare thess low non-smoker annual rates far non-
dacreasing graded prernium lile

C&S Signs offers the most attractive
type of sign around, sandblasted, clear
all heart redwood. A professionally
designed & executed sign says the kind
of things about your praectice, that you
want repeated.

MALE AGES _ §230,000

26 250.00
30 252.50
a5 255.00
40 330,00
45 412.50
50 542.50
55 810.00
80 1,255.00 2,535.00
85 2,372.50 4,385.00
(smoker's rates slightly highar)

$500,000

455.00
480,00
485.00
595.00
780.00
1.015.00
1,520.00

$1,000,000

67000
877.50
£85.00
BB0.00
1,127.50
1.510.00
2,207.50
3,790.00
6,565.00

For information write or call:

Ranewabloe 1o age 100. Fernale rates same as malos four
yanrs younger, All covarage provided by companios ralod
"A Excollont” by AM Best Co,

For a wrllten quotation and policy description send
your dale ol bhirth and amount ol coverage demited {o

COOK & ASSOCIATES

2970 COTTAGE HILL ROAD » SUITE 201
MOBILE, ALABAMA 36606
(205) 476-1737

Rt. 1, Box 376, Webb, Alabama 36376
C.0.D, -« VISA -:- MasterCard

Sumter, Greene and Marengo
Counties Bar Association

Blount County Bar Association

The Blount County Bar Association
elected officers for the vear of July ),
1987, through June 30, 1988, as
tollows:

The bar association of the 17th
Judicial Circuit, composed of Sumier,
Greene and Marengo counties, met
May 11 and elected the following
officers;

President:  William T, Coplin, jr,
Demopolis
Nathan G, Watkins, |r.,
Livingston
Secretandlreasurer;  Paita Steele,
Jackson County Bar Association Eutaw

Riding
the
Circuits

Michael E. Criswell,
Oneanta

lahn R. Huthnance,
Oneanta

Herbert B. Sparks, Jr.,
Oneanta

President:
Vice-president:

Secretaryhreasurer: Vice-president;

State Senator and bar association

Newlyelected officers of the jack-

son County Bar Assoclation are;

President:
Vice-president

Secetaryreasurer:

Wallace W. Haralson,

Scotisboro

Ronald Drsmmaond,
Scoltsboro

lenifer Holt,
Scottshoro

member Rick Manley was the fea-
tured speaker. Senator Manley re-
viewed the corrent legistative session
with special emphasis an the tort
reform package.
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Consultant’s Corner

The following 15 a review of and cont
mentaty on an olfice automation issue
with current importance o the legal
community, prepared by the olffice
autemation consultant to the state bat,
Paul Bornstein, whose views are not
necessarily those of the state bar,

This Is the fourth article in our Con-
sultant’s Corner series. We would like to
heir from vou, both in critigue of the ar-
ticle written and suggesting topics for
future articles,

Office automation—investment or
expense

One thousand dollars for an 18BM
System 32¢ Two thousand dollars (if you
are lucky) for a 34¢ Four hundred dollars
for a Displaywriter? Many owners of this
{and other vendors' equipment} are first
shocked, then quickly angered o find
oul what used hardware will bring in to-
day's market, “What happened ta my in-
vestment?” is a common complaint and
an understandable one. The answer,
although it may appear argumentative, is:
“Hardware is an expense, Software, and
its files of text and data labariously ac-
cumulated, are the investment)”

The answer will not make i1 past your
accountant or lax advisor, but it is the
reality, In fact, the tax law generally treats
hardware as an investment, to be
depreciated, and software as a cost, to be
expensed,

The expense

Computers, their peripheral at-
tachments and the maintenance costs
thereof are an expense. Bluntly stated,

they offer no return nor do they ap-
preciate in value, In fact, they do little
more than use a hit of electricity to pro-
cess data and text more rapidly than a
manual system, Like an automobhile they
eventually wear out and/or become pro-

BORNSTEIN

hibitively expensive to maintain,
Likewise, their value drops precipitous-
Iy with age.

If you insist on viewing them as In-
vestments at least acknowledge they are
among the worst you can make. That
sald, why consider an aulomation solu-
tion at all if it does nol produce a decent
returnd

The investment

Automation can be a sound invest.
ment, and does yield a decent retumn,
provided you view it as a trinity of hard-

ware, software (designed for law firms)
and a supportive, legal-specific vendor.
It is the lalter two components of an
aulomation system, software and vendor,
that truly constitute the investment, Pro-
perly selected, nurtured and managed,
they can yield a handsome return,

Good, legal-specific software can
make a significant contribution to the
proaductivity of a law firm, and not just
to secretaries, Special applicatinns, such
as contlict-of-interest checking, dockel
contral, case management and litigation
support, are available to increase the pro-
ductivity of the legal practitioner, A
decently computerized billing program,
with or without an integrated general
ledger, easily can increase hillable hours
by 15 minutes a day, (Extend that by 250
days a year, at $80 per hour, for a
surprise,)

Specialized sollware exists to sharpen
the completeness of charge accumula-
tion and billing for long distance
telephone tolls, postage, copies and laser
printing. There are outside data hases
that increase professional productivity,
such as legal research (lexis and
Westlaw) and ABANET,

A knowledgeable wvendor who
understands your practice can be worth
his or her weight in precedents. A com-
petent vendor should be able to ofter a
complite array of legalsspecific products,
integrated where necessary and installed
by people who understand law firm
operations,

Strategy
Your investment “strategy” when it
comes lo law firm automation, should
parallel that of securities investments:
— clefine your investment objectives
{what you are avempting In
accomplish);
— find a broker with whom you
are comfortable, Le. a vendor;
— accept his or her recommenda-
tions, i.e, invest in software;
— pay his or her fee, ie. buy the
necessary hardware,

2064
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Principal Address by
Secretary of Transportation Elizabeth Dole

Elizabath Hanford Dole delivered the
principal address during the Saturday
morning convocation of the 1987 Ala-
bama State Bar annual meeting. For
thase unable to attend her address, or
those who did and wanted to enjoy it
again, the following s a copy of her
remarks.

Alabama State Bar
Maobile, Alabama
July 18, 1987

Let me say at the outset that | feel deep-
ly honored to stand befare this distin-
guished meeting of the Alabama Bar As-
sociation. Since its birth in 1879 the
Alabama Bar has produced some of the
greatest legal minds on both sides of the
Mason-Dixon line. This bar is synony-
mous with personal achievement and
public service from Thomas Goode
jones, former governor former LS,
District Judge and author of the first code
of professional ethics—which was used
throughout the nation until the 1969
American Bar Association code—to
those of you who stood four-square for
the modern judicial article in the Ala-
bama Constitution, And depending upon
whose history book you read—Alabama's
or North Dakota's—you have the first uni-
fied bar in the nation, and your associa-
lion as an agency of the state government
does an outstanding job as licensor and
regulator.

| also add my personal congratulations
to Bill Scruggs on an oulstanding vear of
leadership of this association. Il tell you
how distinguished your outgoing presi-
dent is. When Bill Scruggs speaks, peo-
ple listen, And the “Alabama” group
sings. | was delighted when Reggie
Hamner invited me here today,

DOLE

And one has only to look out at the fe-
male faces in our audience to realize in
this 200th year of our Constitution how
much has changed—ust in the past two

decades, Thirteen percent of the lawyers
atl the bar in this state are women, and
42 percent of the freshman law class al
the University of Alabama are women.
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| remember well my first day at Har-
vard Law School, one of 25 women in a
class of 550 eager students. I'll never
forget being accosted by a male class-
mate who demanded to know what | was
doing there.

“Don't you realize,” he said in tones
of moral outrage, “that there are men
who'd give their right arm to be in this
law school? Men who would use their le-
gal education?” Obwiously, he felt | was
taking the place of a man, And come to
think of it, same may have felt that way
when | became Secretary of Transporta-
tion.

It's been said that the lawyer’s trade
consists of questioning everything, vield-
ing nothing and talking by the hour, To-
day, | promise to try to disprove that
adage. | am reminded of a famous story
about Ben Franklin at the final session
of the Constitutional Convention in Phila-
delphia. The great sage was unwell, af-
flicted with gout and suffering anxiety
over the future of his country. He pointed

at the chair occupied by presiding officer
George Washington and the sunburst
that was carved into its frame. He had
often noticed the design, said Dr. Frank-
lin—hut only now, with their work done
and the historic document itself ready for
submission to the states, could he con-
clusively say that it was a rising, not a set-
ting, sun that he saw.

Today 1 think it is important to put our
observance into perspective. The Consti-
tution is not merely an artifact, to be
saluted like the passing flags on the
Fourth of July, or sealed under glass in
a marble shrine, It is the American—in
1987 as much as in the tense and uncer-
taln summer of 1787.

Two hundred years ago, 55 men gath-
ered in what was then known as the
Pennsylvania State House to consider al-
ternatives to the existing Articles of Con-
federation. History tells us that what we
know as the Constitutional Convention
didn’t get under way on time. In fact, it
started two weeks later—because the

Alabama 36101,

Name

WE WANT YOU TO
JOIN OUR SPEAKERS BUREAU!

The Committee on Lawyer Public Relations, Information and
Media Helations is instituling a statewide speaker’s bureau 1o
proade speakers for civic organizations, schools, churches and
other intereated groups. The committee will compile a list of all
lawyers in the state who are interested in serving on the speak
er's bureau and will endeavor to provide speakers from the same
community or general area from which a request for a speaker s
rieceived. All requests will be handled through the Alabama State
Bar Headquarters, I you are interested in serving as a member
ol the speaker's bureau please il out the following form and re:
turn it to the Alabama State Bar, P.O. Box 4156, Montaomery,

Tl s S i i e e S

e o D e S ——————

SPEAKER'S BUREAU APPLICATION

Firm Name (if applicable)

Address

Clty State

Talephone

Please list subjects on which vou are willing 1o speak:

1}
2)

3)

e e

— . . . s . " b o . e . e e o e o o s

roads to Philadelphia were so bad! It took
George Washington four days to travel by
carriage from Mt. Vernon to Philadel-
phia. Today, that same trip on the Metro-
liner takes one hour and 37 minutes, Of
course, if the convention were held 1o-
day, there'd not only be men represent-
ing the colonies, but women as well,

Two hundred years later, we pause to
remember the men of Philadelphia, We
may remember little of their day-to-day
deliberations. And most of the individual
signers may be lost o the mists of time.

But the idea that brought them togeth-
er—that seminal concept of sell-govern-
ment and shared responsibility—of indi-
vidual opportunity wedded to social re-
sponsibility—this idea lives on in our
fluld, dynamic, highly competitive yet
deeply compassionate society. It lives on
in the law, It lives on in the arena of
politics, It lives on where anyone holds
1o a faith in the power of seemingly ord-
inary men and women to accomplish ex-
traordinary things, for themselves, their
country and their posterity

Madison and the rest of the founding
fathers diffused authority amang us, the
people, in order 10 preven! too greal a
centralized authorily from encroaching
upon our individual libenies, Yet for such
a system to work, the people must accept
their own oabligation to control govern-
ment and contribute their personal ta-
lents to the betterment of all,

One recalls the words off a great jurist,
Robert H. Jackson, who wrote in 1950,
“It is not the function of our government
to keep the citizens from falling into er-
ror, it is the function of the citizens to
keep the government from falling into er-
ron’

That is the challenge and the glary, not
only of democracy but of the legal pro-
fession itself, It is the answer to those
cynics who dismiss our profession as an
exercise in self-enrichment, and It re-
mains the central dilemma facing the
people of this country in 1987,

In the decade of the ‘705, many Ameri-
cans felt that as individuals they couldn’t
make a difference. Yet, if we stop believ-
ing in ourselves, then how could we be-
lieve in Madison’s carefully designed sys.
tem of self-government?
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As people turned inward, it came as no
surprise that writer Thomas Wolfe
dubbed the 19705 the “Me Decade!”

Happily, in recent years, the “Me
Decade” has been replaced by the “We
Decade,” as citizens all across the coun-
try have regained confidence in them-
selves and in this country’s mission to
serve as a beacon of hope on an op-
pressed planet.

Today we are witnessing nothing less
than an American renaissance, a grass-
roots revival of those fundamental prin-
ciples that give character to our land and
reality to our dreams, We are renewing
the ancient ideals of hard work, pride of
family, love of freedom and trust in God.
We have rediscovered our roots—and we
are reaching for the stars,

For 55 consecutive months Americans
have enjoyed the benefits of economic
growth. During that time, productivity
has risen. Inflation had declined to its
lowest level in a quarter-century, Unem-
ployment is at a seven-year low, and over
13 million new jobs have been created,

Simultaneously, we are called on to
meet the challenge of defending freedom
in a dangerous, sometimes desperate,
era. Since taking office, President Reagan
has made significant headway in rebuild-
ing our defenses and making America
more secure. This Is no lime o rest on
our laurels, or let down our guard,
Skimping on defense now could undo all
we have achieved since 1980, It could
undermine not only our own security,
but that of our closest friends.

History reminds us that there s noth-
ing new to cries for less defense and
mome domestic spending. During one de-
bate in the Constitutional Convention, a
delegate rose to his feet and moved that
“the standing army be restricted to 5,000
A any time! This prompted George
Washington, as presiding officer, to sug-
gest an amendment of his own—to pro-
hibit any foreign enemy from invading
the American soil with more than 3,000
troops!

But what are we defending? We defend
more than factories—maore than shop-
ping malls—more than territory, We de-
fend the values that have blessed this

land and set it apart in the family of na-
tions, And the record of the Constitution.
al Convention leaves no doubt that our
nation's founders were sustained by their
faith In God, As George Washington
once said, “Of all the dispositions and
habits which lead to political prosperi-
ly, religion and morality are indispensa-
ble suppors”

This morping, 1 am looking at Ameri-
ca's first and ultimate line of defense. For
surely we share the bellef that the source
of all our national strength lies in that in-
ner strength that forms our attitudes,
shapes our ambitions and nuriures our
loved ones.

But it is not enough to be a passive ob-
server of thetimes, ot 1o tess your hat in
the air when the parade goes by, In the
words of that greatest ol American indi-
vidualists, Ralph Waldo Emerson, "No
man can have society upon his own
terms. If he seeks it, he must serve it, too”

Each of us is called upon 10 render ser-
vice in one form or another. In this land
of opportunity, that is the corresponding
obligation. In my own life, | have tried
to make a contribution through public
service, In my view, there s no greater
satisfaction than grappling with lssues
and forging policies that can make a pos-
itive difference in the lives of millions of
one’s countrymen,

For the past four years, I've had the rare
privilege of directing national transpor-
tation policy. It's interesting 1o note that
to reach the Constitutional Convention,
our founding fathers traveled by foot, by
horseback and by boat. Getting there in
less than a month's time—that was the
real “miracle at Philadelphial”

Tor the men and women of 1787, the in-
ternal combustion engine was as exotic
a pipe-dream as moving pictures or the
voyager aircraft, Today transportation is
an $800 billion industry that is constant-
ly reshaped by technological break-
throughs. We travel at greal speeds to
places undreamed of by our forefathers
by land, sea, alr and, now, space,

The challenges posed by such an in-
tricate and sophisticated system have
been 10 me a source of unparalleled in-
tellectual exhilaration and deep personal
satisfaction. Recently, a most exciting

event of my life was standing on the floor
of the New York Stock Exchange as eager
Investors bought every last share of the
gavernment’s stock in Conrail, our freighit
railroad. in four years, | had witnessed a
sickly ward of the state transformed into
a $1.88 billion publicly-traded, privately-
owned railroad.

Al the same time, we finally transferred
the only two federally-owned airports—
Washington National and Dulles—to a
regional authority, Eight previous at-
tempts had been macde since 1949, I've
fought atempts to roll back economic
deregulation of the nation's transporta-
tion industries—a reform that has saved
American consumers and producers liter-
ally billions of dollars in reduced travel
and shipping costs,

We have saved lives through grassroots
campaigns to get drunk drivers off our
roads and highways, DOT is the first, out-
side of the military, to come forth with
a comprehensive drug abuse program,
one that involves random drug testing, in-
sures the safety of the traveling public
and safeguards constitutional protec-
tions. It hasn't made me the most popular
person around the ACLU, but | am com-
mitted to ensuring that the American
public has what it demands and deserves
—a drug-free transportation system,

As | reflect on the challenges that still
lie ahead, I'm reminded of a famous story
about Justice Oliver Wendell Holmes,
who once found himself on a train, but
couldn’t locate his ticket.

GENERAL COUNSEL

The Alabama State Bar now is ac-
cepling applications by letter with
resumé from qualified lawyers for the
position of General Counsel. These
should he addressed to Chairman,
Selection Committee, PO, Box 671,
Montgomery, Alabama 36101, This
position  requires an experienced
lawyer with a strong professional
background. Salary commensurate
with experience and maturity. The
Alabama State Bar is an equal oppor-
tunity employer.
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While the conductor watched, smiling,
the BB-year-old Justice Holmes searched
through all of his pockets withoul suc-
cess, Of course, the conduclor recog-
nized the distinguished justice, so he
said, “Mr. Holmes, don't worry, You don't
nead your ticket, You will prebably find
it when you get off the train and I'm sure
the Pennsylvania Railroad will trust you
to mail it back later”

The justice looked up at the conduc-
tor with some irritation and said, "My
dear man, that is not the problem at all.
The prohlem is not where is my ticket.
The problem is where am | going?”

Where, indeed. Where are we going?
My fellow Americans, in this bicenten-
nial year of the Constitution, let us
remember that the decisions we make to-
day can affect the lives of other people
as dramatically as the founding fathers’
have affected us,

Having lived with Constitutional free-
dom lor twe centuries, we can all too
easily forgel how precious and rare that

Biographical Information

freedom is Our ultmate obligation,
then, is to protect the opportunity that
our constitution makes possible. it is an
obligation we owe not only to ourselves,
but to the framers who risked everything
lor freedom, and to countless men and
women of bravery and vision who have
bonded this nation with their blood and
1oil and sacrifice.

In closing, let me share with you an ex-
perience that Bob and | had when we vis-
ited the Soviet Union a few years ago for
the US-USS.R. Trade Conference—an
experience | will never forget.

At our embassy in Moscow, | talked to
members of two families from Siberia,
who had sought asylum irom the reli-
gious persecution they had encountered
in their own mother country.

In attempting to reach our embassy’s
gales, one ol the young sons was caught
by Russian guards, beaten in full sight of
the two families and then dragged away.
Three weeks later, they learned that he
had been thrown on a train back to Si-

beria. It was nearly five years—separated
from their friends and family and living
in the basement of that embassy—before
the Soviet government allowed those
tamilies to emigrate 1o lsrael,

As we drove up to the airport to begin
our lang trip home and | looked at that
airplane sitting an the runway with
“United States of Amernica” emblazoned
on its side, | thanked God | could come
home to a country where [reedom and
democracy are more than just hollow
spaces.

Every citizen has a stake in government
that lives up 10 its noblest promises. Each
one ol us is obliged to pass on to our
children the freedoms that the men of
Philadelphia entrusted to us. They cre-
ated something unique in the annals of
history, Let us not only preserve their
past—let us make cerain that the present
is worlhy of preservation, so that in
another 200 years, our descendants can
say as proudly as we do today, "l am an
Amencan.”

On February 7, 1983, Elizabeth Hanford
Dole took the oath of office as the eighth
Secretary of Transportation of the United
States. After more than four years in of-
fice, she is the longest serving secrelary
of transportation since the department
was created in 1967,

As secretary, Dole heads a depariment
with 100,000 employees and a budget of
approximately $28 hillion. She sets pal-
icy direction for the nation's aviation,
highway, railroad, mass transit and mari-
time resources, and is the first waman to
head a branch of the armed services—
the LS, Coast Guard, a leader in the na-
tion's drug interdiction effort. Secretary
Dole serves on the National Drug En-
forcement Policy Board, and President
Reagan appointed her to serve on the
vice president’s Task Force on Terrorism,

Secretary Dole has been a leading ad-
vocate of economic deregulation of
transporiation incustries and currently is
urging Congress o complete deregula-
tion of the trucking industry. She also has
been in the forefront of privatization,
with the sale of Conrail, the gevernment’s
freight railroad, and the transfer of federal

airports already completed under her
stowardship, The Conrail sale was the
largest initial industrial public offering in
U.S. history, netting $1.88 billion for the
federal treasury, helping to reduce the
federal deficit. Her department now Is
leading the government's efforts in the
privatization of commercial space
transporiation,

Dole has accomplished major eco-
nomic and safety reforms across all
maodes of transportation. With safety as
a top priority, Secretary Dole created the
Safety Review Task Force to conduct in-
depth reviews of all transportation safe-
ty programs and led effors to improve the
security and safety of international air
service,

Prior to joining President Reagan's cab-
inet, she was assistant to the President for
public liaison at the White House, From
1973 until 1979, she served as a member
of the Federal Trade Commission, Her
public service also has included presi-
dential appointments as executive direc-
tor of the president's Commirttee on Con-
sumer Interests and deputy special assist
ant 1o the president for Cansumer Af-

fairs. Dole graduated with distinction in
political science from Duke University.
She was president of the student body
and elected to Phi Beta Kappa. Duke
honored Secretary Dole with its Dis-
tinguished Alumna Award in 1985, She
received her law degree irom Harvard
Law School and a master’s degree in
education and government from Harvard
University.

The secretary is a former member of
the hoard of trustees of Duke University
and currently serves as a member aof the
board of visitors for the Duke University
School of Business, She also is hanorary
chatrman of the board of overseers at the
Duke Comprehensive Cancer Center,
She is a member of the Visiting Commit-
tee of Harvard University's jJohn F. Ken-
nedy School of Government, She recent-
ly received the Humanitarien Award from
the National Commission Against Drunk
Driving.

A native of Salisbury, North Carolipa,
the secretary is married to Senale
Republican Leader Robert Dole, the
senior United States Senator from Kansas,

|
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ORDER

WHEREAS, the Board of Commission-
ers of the Alabama State Bar has recom-
mended that the Court establish a Client
Security Fund in the State of Alabama;
and

WHEREAS, the Court has considered
the recommendation and considers the
recommendation, with modifications,
appropriate;

ITIS, THEREFORE, ORDERED that the
“Alabama State Bar Client Security Fund
Rules” be adopted effective October 1,
1987, and shall read in accordance with
the appendix to this order.

IT15 FURTHER ORDERED that any in-
terested persons shall have until Septem-
ber 1, 1987, to submit to the clerk of the
supreme Court, P. 0. Box 157, Montgom-
ery, Alabama 36101, written objections
or comments concerning these rules,

APPENDIX
ALABAMA STATE BAR
CLIENT SECURITY FUND RULES

. SCOPE
These rules shall govern proceedings
conducted upon applications for
reimbursement from the Client Securi-
ty Fund of the State Bar established
pursuant 10 Rule of the Alabama
Supreme Court,

DEFINITIONS
For purposes of these Rules, the

following definitions shall apply:

A, The "Committee” shall mean
the Client Security Fund
Committee,

B, The “Fund” shall mean the Cli-
ent Security Fund of the Ala-
bama Slate Bar.

C.A “Lawyer” shall mean one
who, at the time of the act com-
plained of, was a member of the
Alabama State Bar, was domi-
ciled in the State of Alabama,
and was actually engaged in the
practice of law in the State of
Atlabama,

The fact that the act complained
of took place outside of the State
ol Alabama does not necessari-
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ly mean that the lawyer was not
engaged in the practice of law
in Alabama.

. “Reimbursable Losses” are only

those losses of money or other

property of clients of lawyers

which meel the following lests:

(adThe dishonest conduct
which occasioned the loss
occurred on or after the effec-
tive date of these rules; and

(b)The loss was caused by the
dishonest conduct of a law-
yer acting either as an attor-
ney or as a fiduciary in the
matter in which the loss
arose; and

{¢) The lawyer shall have died:
been adjudicated a bankrupt;
been adjudicated an incom-
petent; been disbarred or
suspended from the practice
of law; voluntarily resigned
from the practice of law; left
the jurisdiction or cannot be
found; become a judgment
debtor of the claimant, or
shall have been adjudged
gutlty of a cime, which judg-
ment or judgments shall have
been predicated upon the
dishonest conduct of the
lawyer; or the Committee
shall have determined that
the claim is an appropriate
case for consideration for
reimbursement because the
loss was caused by the dis-
honest conduct of a member
of the Alabama State Bar,

ENon-reimbursable losses” are as

follows;

{a) Losses of a spouse, child,
parent, grandparent, sibling,
partner, associate or employ-
ee of the attorney(s) causing
the losses,

(b) Losses covered by any bond,
surety agreemenl or insur-
ance cantract 1o the extent
covered thereby, including
any loss to which any bonds-

man or surety or insurer is

subrogated to the extent of

that subrogation interest,

(c) Losses of any financial institu-
tion which could only be re-
coverahle under a "banker’s
blanket bond” or similar in-
surance or surety contract,
whether or not the institution
had such bond or contract in
lorce,

{d) Losses which are recoverable
from some other source,

() Losses barred under any ap-
plicable statute of limitations.

F. “Dishonest Conduct” shall
mean wronglul acts committed
by a lawyer against a person in
the manner of defalcation or
embezzlement of money, or the
wrongful taking or conversion of
maoney, property, or other things
of value,

Claimant” means a person who
has applied to the fund for reim-
bursement.

H. “Client” means a person engag-
ing the professional legal ser-
vices of a lawyer or for whose
benefit the lawyer is acting in a
fiduciary capacity.

HIL. APPLICATIONS FOR REIMBURSE-

MENT

A. The Committee shall prepare a
lorm of application for reim-
bursement.

B. The form shall be sworn to and
executed under penalty of per-
jury and shall require, as mini-
mum information:

{a) The name and address of the
lawyer,

{(b) The amount of the alleged
loss.

(€) The date or period or time
during which the alleged loss
incurred,

(el The date upon which the al-
leged loss was discovered,

(@) The name and address of the
applicant,

if) A general statement of facts
relative to the apolication,

(WA statement that the appli-
cant has read these Rules and
agrees to be bound by them.

{h) A staterment that the loss was
not covered by any insurance,
indemnity or bond, or if so

G
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covered, the name and ad-
dress of the insurance or
bonding company, if known,
and the extent of such cover-
age and the amount ol pay-
ment, if any, made.
A statement that the appli-
cant agrees that the result of
the investigation together
with all evidence in connec-
tion therewith shall remain
confidential except as other-
wise provided herein.

(i Said application shall either
be typewsitten or printed. 1l
not legible, it shall be forth-
with returned 1o the appli-
cant,

(k) The form or applicatioen shall

contain the following state-
ment in bold type:
“IN ESTABLISHING THE CLI-
ENT SECURITY FUND, THE
ALABAMA STATE BAR DID
NOT CREEATE NOR AC-
KNOWLEDGE ANY LEGAL
RESPONSIBILITY FOR THE
ACTS OF INDIVIDUAL
LAWYERS IN THE PRACTICE
OF LAW. ALL REIMBURSE-
MENTS OF LOSSES BY THE
CLIENT SECURITY FUND
SHALL BE A MAITTER OF
GRACE IN THE SOLE Dis-
CRETION OF THE COMMIT-
TEE ADMINISTERING THE
FUND AND NOT AS A MAT-
TER OF RIGHT. NO CLIENT
OR MEMBER OF THE PUB-
LIC SHALL HAVE ANY
RIGHT IN THE CLIENT
SECURITY FUND AS A
THIRD PARTY BENEFICI-
ARY OR OTHERWISE”

(i

—

C. Applications shall be addressed

to the office of the Alabama
State Bar located at PO, Box 671,
Montgomery, Alabama 36101
and shall forthwith be transmit-
ted by such office to the Chair-
man of the Committee,

D. All applications shall be filed no
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later than three (3) years after the
claimant knew or should have
known of the reimbursable loss
as defined.

The Chairman shall cause a
copy of the application to be
served upon the lawyer or his

personal representative, in the
event the attorney is deceased,
by certified mail, return receipt
requested,

IV. MEMBERS

A,

D.

The Committee shall consist of
seven {7) members of the Ala-
bama State Bar. The Chairman
of the Committee shall be the
President-elect of the Alabama
State Bar. The remaining six (6)
members of the Committee
shall be appoirted by the Presi-
dent of the Alabama State Bar
for initial terms as follows:
two lawyers for two years;
two lawyers for three years;
and two lawyers for four years.
The Chairman shall vote only in
the event of a tie. Subsequent
appointments by the President
of the Alabama State Bar shall
be for terms of three (3) years,

. No appointee who has served

two (2) full terms of three (3)
years shall be eligible for reap-
pointment to the Committee n-
til three (3) years after the term-
ination of the most recen! term,

. Vacancies shall be filled by ap-

pointment of the President of
the Alabama State Bar for the
unexpired term.

The Committee shall select a
Secretary.

. The Chairman and the members

of the Commitiee shall serve
without compensation but shall
be entitled to reimbursement of
all their expenses reasonably in-
curred in the performance of
their duties,

Y. MEETING OF THE COMMITTEE

A

The Committee shall meet from
time to time upon call of the
Chairman  provided that the
Chairman shall call a meeting at
any reasonable time at the re-
quest of at least three (3) mem-
bers of the Committee,

. The Chairman shall give the

members reasonable notice of
the time and place of each
meeting.

. A quorum at ary meeting of the

Committee shall be a majority
of the full Committee. No action
shall be taken by the Commit-
tee in the absence of a quorum.

0. Written reports or minutes of
each meeting shall be prepared
and permanently maintained,

Vi. DUTIES AND RESPONSIBILITIES
OF THE COMMITTEE

The Committee shall have the follow-

ing duties and responsibilities:

A, To receive, evaluate, determine
and pay claims;

B. To promulgate rules of proce-
dure not inconsistent with these
Rules;

C. To provide a full report at least
annually to the bar association
and make other reports and
publicize its aclivities as the
Committee may deem advisa-
ble:

D. To employ and compensate
consultants, agents, legal coun-
sel and other persons as neces-
sary;

E. To prosecute claims for restitu-
tion to which the Fund is en-
titled; and

F. To take whatever action is
necessary to carry out the pro-
visions of these rules.

VIl. PROCESSING APPLICATIONS

A. Preliminary Consideration
{1) Whenever the Committee re-

ceives an application, it may,
in its absolute discretion, ai-
ter investigation, require ex-
haustion of some or all civil
remedies before processing
or adjudicating the applica-
tion or paying claims,

(2)1f the accused lawyer shall be
a member in good standing
of the State Bar of Alabama,
the applicant’s cooperation
in grievance proceedings by
the Bar against such lawyer
shall be a prerequisite o the
granting of relief to such ap-
plicant from the Fund. The
Committee may require that
an applicant prosecute or co-
operate in appropriate civil
proceedings against the ac-
cused lawyer as a prerequi-
site to the granting of relief to
such applicant from the
Fund.

B. The Committee will hold such
meetings and conduct such in-
vestigations or review as seem
necessary or desirable in order
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to determine whether the claim
is for a reimbursable loss, and to
guide the Committee in deter-
mining the extent, if any, to
which the claim shall be reim-
bursed. (If the Commitiee deter-
mines that the claim is clearly
not for a reimbursable loss, no
further investigation need be
conducted and such determina-
tion shall constitute a rejection
of the application.) If the Com-
mittee  determines that it is
necessary ‘o hear the claimant
and the attorney or to receive
ather evidence on behalf of the
claimant, then and in that event
the Committee shall request the
appearance ol such individuals
and the receipt of such addition-
al evidence as may be required,

In all cases, the lawyer charged

shall be given an opportunity to

be heard by the Committee if he

S0 reguests,

C. The Committee, in its sole dis-
cretion, shall determine the
amount of loss, if any, which any
client shall be relmbursed from
the Fund. In making such deter-
mination, the Committee shall
consider, inter alia, the fol-
lowing:

{a) The negligence, if any, of the
client which contributed to
the loss,

(h) The comparative hardship of
the client suffered by the loss,

{c) The total amount of reim-
bursable losses in the previ-
ous years for which total re-
imbursement has not been
made ard the 1otal assets of
the Fund.

() The total amount of reim-
bursable losses of the clients
of any one lawyer or associ-
ation of lawyers.

() The Committee may, in its
sole discretion, allow further
reimbursermient of a reimburs-
able loss allowed by it at a
prior time with respect to a
loss which has nol been ful-
ly reimbursed; provided such
further reimbursement woulld
not be inconsistent or in con-
flict with any previous deter-
mination with respect to
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be transmitted by certified mail
to all parties in interest,

such a loss

{ No reimbursement shall be
made to any client unless
said reimbursement is ap-
proved by a majority vote of
the Committee at a duly held
meeting at which a quorum
is present,

L, In determining whether or not
any payment will be made on a
claim, the Committee may con-
sider;

VIII. The Alabama State Bar is authorized
to assess each lawyer licensed to prac-
tice in the state an annual fee of $25.
The $25 fee may be assessed for as
many as four years, i.e., for a maxi-
mum of $100 per lawyer. This fee shall
be used to fund the Client Security
Fund.
IX. LIMITATION ON PAYMENT
A, All payments from the Fund
shall be a matter of grace and
not of right and shall be in the
sole discretion of the Commit-
lee, No client or member of the
public shall have any right in the
Fund as a third-party beneficiary
or otherwise,

B. The maximum amount which

{a) The conditinn of the Fund.

(b) The nature and size of the
claim presented.

{c) Such other factors as the
Committee may deem just
and proper,

E. Notice of the action taken by the

Committee on any claim shall

\

\  your property
'|  against any
_litle dispute.

propart ri'ﬁlﬁd'ili‘-"(ﬂ' i\‘t“‘l‘nd

matier how far back the records go, titles must
be defended when challenged, whatever the
basic reasoning may be.

That's what we guarantae at Mississippl
Valley Title: protection against any challenge
to your ownership ol property. We back It
with our reliable Mississippl Valley Title
Insurance Polley Issued only after
quilck but complete historical research
by our prolessional stalf.

Of coursae, wa're lully compulerized,
%0 no matler where your properly s,

If anyone trias to take it, they'll have 1o
answer lo us!
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any one claimant may recover
from the Fund arising from an
instance or course of dishonost
conduct is Ten Thousand Daol-
lars ($10,000.00),

C.The aggregate maximum
amount which all claimants
may recover arising from an in-
stance or course of dishonest
conduct is Twenty Thousand
Dollars ($20,000,00),

X, SUBROGATION

A, If reimbursement s made, the
Fund shall be subrogated in the
amount of the reimbursement
and the Committee may bring
such action as is deemed advis-
able against the lawyer or the
lawyer’s estate, Such action may
be brought either in the name
of the claimant, or in the name
of the committee. Prior to pay-
ment of the claim, the claimant
shall be required to execute a
subrogation agreement. Upon
commencement of an action by
the Committee, pursuant o its
subrogation rights, it shall ad-
vise the claimant, wha may then
join In such action to recover
losses in excess ol the amount
of the reimbursement from the
Fund.

B. Should the claimant bring an ac-
tion for recovery of unreim-
bursed losses directly againsl
the lawyer, or the limvers estate,
the claimant shall notify the
Committee of such action,

C. The claimant is expected to
cooperate in any effort the Com-
mittee undenakes to achieve re-
imbursement for the Fund,

X1. CONFIDENTIALITY

A. Applications, proceedings, and
reports involving applications
for reimbursement are confiden-
tial until the Committee autho-
rizes reimbursement of the
claimant, except as provided
below.

B. If the lawyer whose alleged con-
duct gave rise to the claim re-
quests that the matter be made
public, the requirement of con-
fidentiality is waived,

C. Section A shall not be construed
to deny access 1o relevant infor-
mation by professional disci-
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pline agencies or other law en-
forcement authorities as the
Committee shall authorize, or
the release of statistical informa-
tion which does not disclose the
identity of the lawyer or the par-
ties,

D. Both the claimant and the law-
yer shall be advised of the sta-
tus of the Commitiee’s consider-
ation of the claim and shall be
informed of the final deterniin-
ation,

XIl. ATTORNEY'S FEES

Mo attorney representing a claimant
shall be compensated from any
source for his or her services.

XHI, CONFLICT OF INTEREST

A member of the Committee who hag
or has had a lawyer<lient relationship
or financial relationship with a claim-
ant or lawyer who is the subject of a
claim shall nat participate in the In-
vestigation or adjudication of a claim
involving the claimant or lawyer,

XIV, IMMUNITY

The members of the Committee and
staff persons assisting those members
are ahsolutely immune from civil
liability for all acts in the course of
their official duties,

XV. GENERAL PROVISIONS

A. The Executive Director of the
Alabama State Bar shall act as
the Treasurer of the Committee
and shall be an ex officio
member of the Committee,

B. The Committee shall not consi-
der granting reimbursement for
loss or damage resulting from in-
competence or malpractice, but
only for loss sustained by reason
of dishonest acts,

C. The Client Security Fund Com-
mittee shall not reimburse any
person, firm, or association
(such as a bonding company,
for example) for any loss where
such person, firm, or association
has been compensated for
assuming a risk of loss.

XVI. SEVERABILITY

Thase Rules are severable. Il any rule
or any part thereol is de-
clared invalid or unconstitutional,
such declaration shall nat affect the
rules or portions thereof which re-
main. a

COURSE MATERIALS AVAILABLE
$12.50 per sel
Update "87: Recent Developments
in the Law
Topics—
Tort Reform *87; Its Development and
Outcome; the Role of the Bar
William D. Scruggs, Jr.
Fort Payne, Alabama
The Practical Impact of Tort
Refarm . . .
« «» On Defense Practice
Lawrence B, Clark
Birmingham, Alabama
i « » On Plaintiff Practice
Ernest C, Hornsby
Tallassee, Alabama
Ethics: A Summary of Recent
Disciplinary Actions, Changes in the
Rules of Conduct Governing
Attorneys
Gary C. Huckaby
Huntsville, Alabama
Tax Reform: What Every Practitioner
Should Know
L.B. Feld
Birmingham, Alabama
Recent Decisions of the Alabama
Supreme Courl
Civil Cases
Stephen D, Heninger
Birmingham, Alabama
Criminal Cases
David B. Byrne, r.
Montgomery, Alabama
Marital Law Update: Child Custody
and Visitation
Roben F, Prince
Tuscaloosa, Alabama
Insurance Practice Developments: Sub-
rogation, Bad Faith, Co-employee Suits
Plaintiff's Perspective
M. Clay Alspaugh
Birmingham, Alabama
Defendant’s Perspective
Bert S, Nettles
Mobile, Alabama
Owver 700 attorneys participated b
this recent seminar, sponsored by the
Young Lawyers' Section, and mosl
ratecl these matenals as excellent,
Flere s your opportunity to purchase
the materials if you were unable 1o at-
tend, Please send a check, made pay-
able to the Alabama State Bar, 10:
Seminar
Alabama Stale Bar
P0. Box 671
Montgomery, AL 36101 |
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WHEREAS, the Board of Bar Commis-
sioners of the Alabama State Bar has re-
commended to this Court that DR 9-102
of the Code of Professional Responsibili-
ty of the Alabama State Bar be amend-

ed, and EC 97 be added to the Code of

Professional Responsibility of the Ala-
bama State Bar; and

WHEREAS, the Court has considered
the recommended amendment and the
recommended addition and deems it ap-
propriate to adopt the amendment and
the addition;

NOW, THEREFORE, IT IS HEREBY

QORDERED that DR 9102 of the Code of

Professtonal Responsibility of the Ala-
bama State Bar be, and it hereby is,
amended, and EC 97 be, and it hereby
is, added to the Code of Professional
Responsibility of the Alabama State Bar,
to read in accordance with those appen-
dices A and B, respectively, which ap-
pendices are attached to this order and
made a part thereof,

IT IS FURTHER ORDERED that these
amendments shall become effective Oc-
wober 1, 1987, so that those lawyers or law
firms that do not advise the Executive
Director pursuant to DR 9-102(D)3) by
September |, 1988, of an election not 1o
maintain a pooled interest bearing in-
sured depository trust account must
maintain such an account for the fiscal
year beginning October 1, 1988,

IT 15 FURTHER ORDERED that any in-
terested persons shall have until Septem-
her 1, 1987, to submil to the Clerk of the
Supreme Court, PO, Bax 157, Montgom-
ery, Alabama 36101, written objections
or comments concerning this amend-
ment and addition

APPENDIX A
CODE OF PROFESSIONAL RE-
SPONSIBILITY OF THE ALABAMA
STATE BAR
DR 9102 Preserving ldentity of Funds
and Property of a Client

ORDER

(A) All funds of clients paid to a lawyer
of law firm, other than advances for costs
and expenses, shall be deposited in one
or more identifiable insured depository
trust accounts maintained in the state in
which the law office is situated. For pur-
poses of this rule, "insured depository
trust accounts” shall mean government
insured accounts at a regulated financial
institution an which withdrawals or trans-
fers can be made on demand, subject on-
ly to such notice period which the in-
stitution is required to reserve by law or
regulation. No funds belonging to the
lawyer or law firm shall be deposited
therein except as follows:

( Funds reasonably sufficient o pay
service charges may be deposited
themein.

{2) Funds belonging in part ta a client
and in parl presently or potentially
to the lawyer or law firm must be
doposited therein, but the portion
belonging to the lawyer ar law firm
may be withdrinvn when due unless
the right of the lnwyer or law lirm
to recenve it is disputed by the client,
in which event the disputed portion
shall nat be withdrawn until the dis-
pute s finally resolwead,

(B) A lawyer shall;

{1 Fromptly notify a client of the
receipts of his funds, securities, or
other propenies,

{2) Identify and label securities and
properties of a client promptly upon
receipt and place them in a safe de-
posit box or other place of safekeep-
Ing as soon as practicable,

(3) Maintain complete records of all
{unds, securities, and other proper-
ties of a cllent coming into the
possession of the lawyer and render
appropeiate accounts to his client
regarding them,

{4) Mot misappropriate the funds of his
client, either by failing promptly to
pay over money collected by him
for his client or by appropriating to
his own use funds entrusted to his
keeping,

(51 Not make dishusements of a cli-
ent’s funds from tust accounts con-
taining the funds of more than one

client unless the clieat’s funds are
collected funds, Provided, however,
that if a lawyer has a reasonable and
prudent beliel that a deposit of an
instrument payable at or through a
bank representing the client’s funds
will be collected pramptly, then the
lawyer may, at his ewnrisk, disburse
uncollected client’s funds. If coliec-
tion does not occur, then the law-
yer shall, as saon as practical, but
in na event more than five (5) work-
ing days after notice of noncollec-
tion, replace such funds to the trust
account,

(C) Funds recelved directly ar indirectly

under an approved credit card plan shall

be subject to all of the requirements of
this disciplinary rule.

(D) (1) Except as may be authorized by
DR 9-102(D)(2) and (D)I3), interest
ecarned on insured depository trust
accounts in which the funds of cli-
ents are deposited (less any deduc-
tion for service charges, fees of the
depositary institution, and taxes col-
lected with respect o the depaosited
funds) shall belong to the clients
whose funds are deposited and the
lawyer or law firm shall have no
right or ¢claim ta such interest,

(2) Unless an election not to do so is
submitted in accordance with the
procedure set forth in DR 9-102
(3, a lawyer or lw firm with
which he s associated who recelves
chient funels shall maintain a pooled
interest-bearing insured depository
trust account for deposit of cliemt
funds that are nominal in amount
or expected to be held for a shont
period, Such an account shall com-
ply with the following provisions:
() The account shall only include

clients’ funds which are
nominal in amount or aré ex-
pected to be held for a shon
period of time,

th) No interest from such an ac-
count shall be made available
to a lawyer or law firm,

{c)  Lawyers or law firms deposit-
Ing client funds in an Interest-
bearing insured depository
trust account under this para-
graph (D)2) shall direct the
deposit institution;
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(h To remit interest, nel any
service charges or lees, as
compHed in accordance
with the institutian's stan-
dard accounting practice, at
least quarterly, to the Ala-
bama Linw Foundation; and

{i1) To transmit with each emit-
tance to the Alabama Law
Foundation & statement
showing the name of the
lawyer or law firm on
whose account the remit-
tance is sent and the rate of
interest  applied, with a
copy of such stalement to
be transmitted to the Lwyer
or the Law firm.

(d} All interest transmitted to the Al-
abama Law Foundation shall be
distributed by that entity for the
following purposes:

iy Toprovide legal aid to
the poor;

(i)  To provide law stu-
dent loans;

(i} To provide for the ad-
ministration of  jus-
tice;

(iv) To provide law-related
educational programs

to the public;

(v)  To help maintain pub»-
lic law libraries;

{vi} To help maintain a cli-
ent security fund;

{vii) To help maintain an
inquiry tribunal; and

{viill} For such other pro-
grams for the benefit
of the public as are
specifically approved
by the Supreme Court
of the State of Ala-
bama from time to
time.

{3) Lawyers or law firms that do
nat wish to maintain accounts
described in BR S-102(D)(2) for
any fiscal year must so advise
the Executive Director of the
Alabama State Bar in writing
on or before september 1 of
the preceding fiscal year. Law
firms that do not so advise the
Executive Director within any
such periad shall be reguired
during the ensuing year 1o
malntaln  such  accounts in
accordance with DR 9-102{)
(2),

APPENDIX B
CODE OF PROFESSIONAL RE-
SPONSIBILITY OF THE ALABAMA
STATE BAR
EC 97

As to insured deposilory trust accounts,
a lawyer should exercise good faith judg-
ment (n determining nitially whether
funds of a client are of such nominal
amount or are expecied to be held by the
lawyer for such a short period of time that
the funds should not be placed in an in-
terest bearing insured depository trust ac-
count for the benefit of the client. The
lawyer should also consider such other
factors as:

{a) The cost of establishing and main-
laining the account, service charges,
accounting fees, and tax reporting
procedures;

{b) The nature of the transaction(s) In-
volved; and

{¢) The likelihood of delay in the rele-
vant proceedings,

A lawyer should review at reasonable Inter-
vals whether changed circumstances require
further action respecting the deposit of client
funds, [ <]

WE TRACK

When witnesses, defendants,
beneficiaries, insureds, policy
haolders, debtors, have moved and left
no forwarding address, we track
them down on a world-wide scale,
And if we don't find your person,
you don't pay. Global’s basic charge
for a trace when the last known address
is three years old or less is $180.00.

Call for more information or
to start a trace today.
1-800-663-6144 Toll Free
Alaska & Hawaii
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Alabama Administrative Procedure Act:
The Venue Issue Resolved

In 1981, the Alabama Legislature enact-
ed the Alabama Administralive Proce-
dure Act ("AAPAY, Ala. Code §41-22-1 et
seq. (1975). As could be expected, the
first decisions involving the AAPA cen-
tered on conflicts between the AAPA and
existing statutes governing slate agencies,
particularly as they applied to procedures
for appeals from agency decisions, In a
December 17, 1986, decision, the Ala-
hama Courl of Civil Appeals (the “ap-
peals court”) cleared up serious confu-
sion over applicable procedures between
the AAPA and existing statutes governing
appeals from siate agencies. Ex parle
State Health Planning & Development
Agency, 500 So. 2d 1149 (Ala. Civ. App.
1986), denying petition for mandamus in
AMI Brookwood Medical Center v, State
Health Planning & Development Agen-
cy (herealter called “Brockwood”)

In Brookwood, the State Health Plan-
ning Agency ("SHPA'Y unsuccessiully at-
tempted 1o dodge the AAPA venue pro-
vision which subjected it to suit in coun-
ties other than Montgomery County,
where it maintains its headguarters, The
appeals court resolved the issue of pro-
per venue for agarieved persons appeal-
ing agency actions by establishing the
primacy of the AAPA over prior “general
rules” of venue, and also priority as 10
venue between the AAPA and specific
agency slalutes, Earlier appeals court
decisions construing the AAPA had left
uncertain not orly the question of pro-
per venue, but even whether the AAPA
gave any new appeal rights to an ag-
grieved person who had participated in
agency proceedings bul who was not en-
litled to appeal under a specific agency
statute,

The hackground of the case was this;
Alter the Cerificate of Need Review

By Helen Currie Foster

Board of SHPA voled to grant the Lloyd
Noland Foundation a certificate of need
("CON") to build a new hospital in the
South Jefferson-North  Shelby  County
area, five area hospitals (the "Hospitals™)
filed five appeals. Two of the hospitals
filed in the circuit count of |effeson
County, Bessemer division; three filed in
Montgomery County. All appellants then
were made parties to the appeal filed
by AMI Brookwood Medical Center
(“Brookwood”) in Bessemer, by malion
of Brookwood, and were ordered not to
pursue other appeals. None of the hos-
pitals objected to the Bessemer venue.

The attorney for SHPA filed a motion
asking the Bessemer court 1o transier the
Bessemer appeal to Montgomery Coun-
ty on grounds of improper venue. At the
same time the SHPA attorney also filed
a petitton for writ of mandamus in the
appeals court to move the case 10 Mont-
gomery County {which the appeals court
refused 1o decide until alter the Bessemer
circuit judge ruled on the transfer
molion),

After the Bessemer circuit judge de-
nied the transfer motion, the appeals
court dened SHPAS mandamus petition.
In holding that the circuit judge indeed

had discretion o deny SHPAS motion to
transfer for improper venue, the appeals
court rejected SHPAs alternalive argu-
ments that the SHPA statte, Ala, Code
§22-21-260 et seq. (1975), not the AAPA,
controlled venue, or that the “general
rule of venue” for actions against state
agencies required that appeals be filed
in Montgomery County, the county of
SHPAS headquarters, regardless of what
the AAPA provides, Perhaps most impor-
tantly, the court rejected SHPAS argu-
ments that the AAPA was intended to
provide only “minimal procedure,* as
opposed to at least the “minimum pro-
cedure” mentioned in the act itseli, and
that the AAPA venue provision, by requir-
ing SHPA to defend its actions in a coun-
ty other than Montgomery County, cre-
ated a “burden” on the agency which
would justify the court's ignoring the
AAPA venue,

The specific agency statute governing
judicial review of SHPA action, Ala. Code
§22-21-275014) (1975), provides only for
appeals from “any adverse decision” first
through appeal via a fair hearing, then
by appeal w0 the circult court:

“The decision of the appeals agency
shall be considered the final decision

of the stale agency; pravided, that the

Helen Currie Foster received her under-
gracluate degree from Wellesley College,
master’s from the Umversity of Texas
and law degree, magna cum laude, from
the University of Michigan. She served
as an adjunct professor of law with the
University ol Alabama’s School of Law
in 1985 and currently is an associate
with the Bitmingham firm of Cabaniss,
Johnston, Garcner, Dumas & O'Neal,
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applicant may appeal the decision to
the circuit coun of the county in which
the applicant resides or of the county
in which the applicant is situated!” (em-
phasis added)

The SHPA statute contains no provision
for appeal by non-applicants, such as the
hospitals, The AAPA review pravision, on
the other hand, extends review righis to
any “aggrieved’’ pemon. Section 41-22-
10(a) provides:

{a) “A person who has exhausted all ad-

ministrative remedies available within

the agency {other than rehearing) and
who is agprieved by a final declslon in

a contested case Is entitled to judicial

review under this chapter. A prelimi-
nary, procedural, or intermediate agen-

cy action or ruling is immediately re

viewable if review of the final agency
decision would net provide an ade-
fuate remedy!”

While the AAPA dees not define “ag-
grieved,” it does define “person” broad-
Iy in §41-22-3, and also provides that any
“interested person” may intervene in a
contested case under §41-22-14. Nothing
in the AAPA suggests that the legislature
intended to limit the right to appeal mone
rigorously than the right to intervene,

Brookwood clarfies several key issues,
First, the appeals court held the hospitals
were entitled to their choice of the ven-
ues provided by the AAPA, because the
SHPA statute did not expressly provide
that a non-applicant could appeal at all,
and hence its venue pravision was inap-
plicable, Second, Brookwood makes it
clear that the prior “general rule ot
venue)” enunclated by cases helding that,
absent specific statutes, state agencies
were subject to suit in the counties of
their headguarters, has been superseded
by the 1981 enactment of the AAPA,
Third, this decision makes it clear thal
the “mintmum procedure” available
under the AAPA now is available ta ap-
pellants who might have lacked standing
under a specific agency statute (i.e. non-
applicants); AAPA standing (e "ag-
grieved person”) now controls,

To see how Brookwood clarifies stand-
ing and venue under the AAPA requires
a look at recent AAPA decisions by the
appeals coun.! Oddly, SHPA is the agen-

cy spawning the largest number of re
ported decisions construing the AAPA 1o
date,

Prior Decisions
I. The Mobile Infirmary decision

The appeals court had left doubts as
to the extent of the availahility of AAPA
venue by holding in July 1985 that an ap-
plicant hospital could appeal a CON de-
cision under only the SHPA statute, not
the AAPA, and hence was limited to the
venue permitted by the SHPA statule.
Mobile Infirmary Ass'n, v. Emfinger, 474
So, 2d 731 (Ala. Civ. App. 1985) Mobile
Infirmary had appealed SHPAs decision
to grant a CON to Springhill Memaorial
Hospital 1o acquire a lithotripter, Mobile
Inflrmary had applied for a CON for the
same equipment, but SHPA apparently
dicd not act on the application. Mobile
infirmary filed its appeal in Montgomery
County Circuit Court, which dismissed
for lack of jurisdiction, The appeals court
affirmed, since, under the SHPA statute,
as an applicant the plaintiffl could file on-
iy in the county of its principal place of
business, Mohile County. In denying the
plaintifi’s claim that under §41-22-10(b)
of the AAPA, the court focused on the in-
troductory language of §4i-22-10(b),
which provides:

{b) “Except in matters for which judicial

review ts edherwise provicled Tor by law

all proceedings for review shall be in-

stituted by filing of notice of appeal or

review and, where required Iy statute,

a cost bond with the agency. A petition

shall be fited in the circuit court of the

county in which the agency maintains

its headguarters, or unless otherwise

speciiically provided by statute, where

a party {other than an intervenor) re-

stdes or if a party (other than an inter

venot), is a corporation . ., then n the

county of [its} registered office or prin-

cipal place of business ... "
474 50, 2d at 732 (emphasis the court's)

According to the appeals count, the
phrase “Except in matters for which
judicial review is otherwise provided for
by law” meant that, since the SHPA sta-
tute does provide for judicial review for
applicants, the SHPA statute controlled
over the AAPA. In denying that the more
liberal filing provisions of the AAPA

governed, the count in Mobile Infirmary
allowed the single introductory phrase of
§41-22-20(b) 10 control over other AAPA
language, specifically §641-22-2 and
41-22-25. For example, the court quoted
§41-22-25(a) in part;

{a) “This chapter shall be construed

broadly to effectuate its purposes, Ex-

cept as exprossly provided otherwise by
this chapter or by another statute refer-
ring 1o this chapter by name, the fdghis
created and the requirements imposed

by this chapter shall be in addition to

those created or imposed by ewvery

ather statute in existence on the date

of the passage of this chapter or there-

alter enacted. If any other statule in ex-

istence on the date of the passage of

this chapter or thereafler enacted di-

minishes any right conferrtd upon a

person by this chapter or diminishes

any requirement imposed upon an

agency by this chapter, this chapter

shall take precedence unless the other

statute expressly provides that it shall

take precedence aver all or some spes

cified portion of this named chapter”
AL 733 (emphasis the court's)

The appeals cour relied on the em-
phasized language as referring back to
the introductory clause of §431-22-20(b),
and refused to be moved by the other-
wise broad language of §41-22-25(a),
stating:

“But for the above emphasized

language in §41-22-25(a), one could

conclude that the morne liberal filing re-
quirements for judicial review under
the AAPA may be followed (n addition

to those of §22-21-275(14). This in-

traductory clause, however, speciiical-

ly excepts those matters where the

AAPA Itself states an exception 1o ils ne-

quirements, Such s the case with

§41.22-200(b). This statute specifically

exempts from its judicial review filing

provisions those matters for which Ju-
dicial review is provided by other [aw”

Id.

The appeals court’s position in Mobile
Infirmary 1s hard to justify given other
language in the AAPA, The court men-
tioned but failed 10 discuss §41-22-2, in
which the legislature stated that the pur-
poses of the AAPA are 10 increase agen-
cy accountahility and simplify the pro-
cess of judicial review and increase, not
decrease, ils ease and availahility. The
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court apparently did not even consider
another AAPA provision, §41-22-26; that
provision repeals prior inconsistent
statutes and agency rules and arguably
operates to repeal any provisions of the
SHPA judicial review procedures, as well
as provisions in other agency statutes,
which conflict with the AAPA:

“It {s the express intent of the legis-
lature to replace all provisions in sta-
tutes of this state relating to rulemak-
ing, agency orders, administrative ad-
judication, or judicial review thereofl
that are inconsistent with the provisions
of this chaptec Therefore, all liws or
parts of laws that conflict with this
chapier are herely repealed on Oclo-
ber 1, 1982, .. (emphasis added)

Moreover, another provision, §41-22-27,
suggests that except for adjudicative pro-
ceedings which were ongoing on the ef-
fective date of the AAPA, future adjudi-
cative proceedings must follow AAPA
provisions. Section 41-22-27 provides that
any contested cases which were being
conducted prior to Oclober 1, 1983,
under the provisions of specific agency
statutes may continue under those pro-
visians; haowover, contested cases which
had not reached the hearing stage by Oc-
tobwer 1, 1983, are to be conducted in ac-
cardance with AAPA provisions, if all
consent. The implication is that con-
tested cases beginning after October 1,
1982, will be governed by AAPA proce-
dures, Finally, according 10 the commen-
tary to §41-22-27 that section is intend-
ed to allow “the procedural protections
intended to be provided by this act [lo)
be fully taken advantage of al the earliest
opportunity” Arguably such “procedural
protections” include availability of AAPA
venue, contrary to the appeals court’s
Interpretation,

The appeals court’s reliance in Mobile
Infirmary on the solitary introdoctory
phrase of §41.22.20(b) thus appeared to
contradict the express intent of the leg-
islature in §41-22-2 1o simplify and in-
crease availability of review; it made nug-
atory the legislalure’s express intent in
§41-22-26 to repeal Inconsistent provi-
sions in other agency statutes, specifical-
ly including provisions for judicial re-

view, Moreover, the court seemed unjus-
tified in placing such overwhelming em-
phasis on the single introductory phrase
in §41-22-20(h), since it certainly could
be argued that the phrase applies only
to the first sentence, concerning the ini-
tial filing of notice of appeal with the
agency itsell, and wis not intended to af-
fect the venue provisions set oul in suc-
ceading sentences of subsection (b):

“"Except in matters for which judicial

review |s otherwise provided Ly Lsw, all

proceedings for review shall be in-
stituted by Tiling of aotice of appeal or
review and, where required by statute,

a cost bond, with the agency”
Nonetheless, the upshot of Mobile Infir-
mary was that an aggrieved CON appli-
canl was limited to seeking judicial re-
view only in its county of residence, as
provided in the SHPA statute and, there-
fore, where an agency statute provided
for appeal in a particular jurisdiction, no
other jurisdiction was available,

Il. The Druid City decision

Only three months after Issuing its
opinion in Mobile Infirmary, the appeals
court once again affirmed a Montgomery
County Circuit Court's dismissal of an ap-
peal of a SHPA decision. Druid City
Health Care v, Ala. State Health Planning
& Development Agency, 482 5o, 2d (Ala.
Civ. App. 1985), cert. denied, No. 85-255
(Ala. Jan. 31, 1986) As in Mobife Infirm-
ary, the appellant in Druid City was a
competitor of the hospital which had re-
ceived a CON, but this ime was not an
applicant,

The appeals count cited its decision in
Mobile Infirmary in upholding dismissal
of the appeal, filed not in the county of
the appellant’s principal place of busi-
ness, Tuscaloosa County, but in Maont.
gomery County:

"This conclusion is in line with the

well-recognized principle noted by this

court in Mobile Infumary that 'where

a special slatutory provision is |1rc,w1d-

ed as an exclusive method of review (o

a particular type case, no ather statu-
tory review is avallable™

482 So, 2d at 1223
The court further stated, in dictum, that
since the plaintiff was not an applicant,
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and the SHPA statute gave only appli-

cants the right to judiclal review, the

plaintiff lacked even standing lo appeal:
“We note, however, that it appears to
this court that, in view ol our rationale
expressed in Ex parte State Moalth Plan-
ang and Develapment Agency, 443
So. 2d 1239 (Ala. Civ, App. 1983), the
circuil court would appear 1o be cor
rect in concluding that Druid City
lacked standing”

I, at 1224

That dictum, had it not been erased by
the recont Brookwood decision, effec-
tively would have negated the entire
AAPA, and defeated the purpose of the
AAPA, to increase ease and availability
of judicial review. First, under this ra-
tionale, il an agency statute grants any
judicial review and designates venue, the
AAPA veenue provision does not apply,
but if the agency provision limits availa-
bility of review and excludes the appel-
lant, the AAPA still does not apply! The
hapless plaintiff in Druid City couold file
only in Tuscaloosa County, under the
SHPA statute, and possibly not even
there, given lack of standing under Druid
City.

As precedent for its dictum in Druid
City the appeals court cited not only
Mobile Infirmary but also a pre-AAPA
case, £x parte State Health Planning and
Development Agency, supra, Thal case
had held that non-applicant hospitals
lacked standing to protest a CON deci-

GENERAL COUNSEL

The Alabama State Bar now s ac-
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position of General Counsel, These
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background, Salary commensurate
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Alabama State Bar is an equal appor-
tunity employer.
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sion invelving ancther hospital, a hold-
ing which should have been legislative-
ly overruled by the enactment of the
AAPA,

The appeals court also relied on a case
which presented a more serious chal-
lenge to the AAPA, Moore v, State
Departrment of Revenue, 447 So. 2d 744
{Ala. Civ. App. 1983), cerl. denied, 447
S0, 2d 747 (Ala, 1984). Moore, which in-
volved appeal of a final assessment of
personal income tax, was initated before
the effeclive dale of the AAPA, The ap-
peals court correctly ruled that AAPA fil-
ing provisions were inapplicable. The
courl went on, however, to state in dic-
turm that the special statutory procedure
pravided for appeals of final tax assess-
ments was exclusive, and that the plain-
tiffs could not “circumvent” that provision
by invoking the AAPA, The court cited
that dictum in Maobile Infirmary:

“This interpretation of §41-22.2041) 1s

in accord with the longstanding rule

that where a special statutory provision

15 provided as an exclusive method of

review lor 3 patticular type case, no

ather statutory review is available! Par

sons v. State Board of Registration, 416

Sa. 2d 1631, 1035 Ala, Civ App), cert

denied, (Ala, 1932), Moore v Slate

Department of Revenue, 447 S0, 2d

744, 746 (Ala, Civ. App. 1983), cent

denied, 477 S0, 2d 747 (Ala, 1984). The

above stated rule was nated by this
court in Moore in dicta specifically ad-
dressed 1o the guestion of whether the
liberal judicial review prowisions of the

AAPA could be used 1o circumvent the

requirements ol the specific staltite

geverning appeals of final lax assess-
ments of the State Department of Rey-
enue, We concluded that It could not

be so used”

Mobile Infirmary, al 732713

The flaw Iy the Moore dictum on ox-
clusivity of appeal procedures under an
agency sltatute 1s clear If one looks &
§41.22-27(1) of the AAPA, which expressly
names one agency, the Alabama Depant-
ment of Environmental Managemaent, as
exempl from certain AAPA provisions,
hut fails to exempt SHPA or any other
agency. The implication is that agencies
not named in the exemption are covered,
Further, the legislature’s 1986 amend-
ment of §41-22-20, the appeal provision

of the AAPA, specifically affecting the
scope of review of certain tax appeals (in-
cluding the type of appeal filed in
Moore) strongly sugests that the legis-
lature does intend for AAPA procedures
to govern tax cases, The Moore dictum,
in combunation with Dridd City's holding
on venue and dictum on standing, would
have essentially defeated the purpose of
the AAPA, and would nave conceivably
limited its field of eperation b situations
where an existing agency statute did not
prowide for review al all, Left intact, Drufed
City would have left the AAPA of no help
to interested persons who were affected
by an agency decision, but who lacked
standing under an agency statute pro-
viding only a limited right of review. For-
tunately Brookwood repairs the damage,

lIi. The Brookwood decision

In the December 1986 Brookwood
decision, the appeals court ignored it
dictum in Druid City and correctly ap-
plied the AAPA to establish that non-ap-
plicant hospitals indeed had AAPA stand-
ing to protest SHPA'S decision to grant a
CON to an applicant hospital, Further,
the panel said, non-applicants were en-
titled to AAPA venue and hence could
file in the counties of their principal
place of business as provided by the
AAPA,

Procedurally, as the appeals court stat-
ed, “The sole issue before us now s
whether the jefierson County Circuit
Court abused its discretion in denying
[SHPAS] motian to transier Brookwood's
appeal to Montgomery County Circuit
Courl” But the courl first decided that
Brookwood indeed had standing—under
the AAPA;

"It appears to this coun that Brookwood

was entitled 1 appeal [SHPAS] deci-

sion, pursuant to the |, AAPA "

Brookwood, at 3 (emphasis added)

The panel distinguished Mobile (n-
firmary as involving ar appeal filed by

an applicant hospital for which appeal

procedure was already “otherwise pro-

vided by law™ in the SHPA Statule, As

1o Mabile Infirmary, the court stated:

“Under a specilic [SHPA] ststute,
however, appeal from [SHPAS] raling on

a CON application can be brought an-
ly inv the county where the CON ap-

plicant resides or Is located. Ala, Code

(1975), §22-21-275{14). The result was

the dismissal of the applicant’s appeal

“In this case, however, we are not
dealing with an applicanl’s appeal

Rather, Brookwood and the other ap-

pellants ane intervenors opposed o the

granting of a CON applicanon by

[SHPAJ There being no statute prosad-

ing for non-applicant’s appeal of

|SHPAS) actions, the procedures priwvid-

ed by the AAPA, including venue, ane

appheable hore!”
At 5

As a result of Brookwood, apgrieved
persans who are entitled under the AAPA
o file an appeal, though not under a spe-
cific agency statute, now are entitled to
the full panoply of AAPA procedures,
Ironicaily, howeser, an appellant entitled
to file under an agency stalute remalns
limited by the filing procedures of that
statute, as a result ol Brookwood.
Argualbly this aspect of Brookwood s in-
correct, since the AAPA expressly pro-
vides that while an agency can provide
more liberal review provisions than the
AAPA, It cannol provide less: the legis-
lature intended the AAPA at least “a min-
imum procedural code for the operation
of all state agencies” Section 41-22-2Ha)
Brookwood creates an anomalous situa-
tion where an aggrieved nen-applicant
[rearly has access 1o several venues in
which to appeal a SHPA decision, while
a4 COMN applicant hospital (s limited to
one, That aspect of Mobile Infirmary sur-
vives after Brookwood.

Now it is at least clear that where a per-
son has AAPA standing to appeal an
agency decisian, that person may file as
provided by §41-22.20 of the AAPA even
il the agency statute did not provide a
right of appeal, However, if the person
could have flled an appeal under the
agency statute, the agency statute will
control filing of the appeal,

1V. Rules of evidence and scope of
review

Venue aside, it now is apparent the
AAPA will govern other aspects of judi-
cial review of agency decisions, includ-
ing applicable rules of evidence and the
stanclard of roview, These twis questions
arose in another case decided by the ap-

A78
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peals court, again Involving competing
hospitals and the SHPA statule. Regional
Dialysis of Anniston v. Northeast Ala-
hama Kidney Clinic, Inc,, 480 So. 2d
1226 (Ala. Civ. App. 1985), involved two
hospitals competing for CONs for a di-
alysis facility. {(Both CONs were ap-
provied; each haspital disputed the award
to the other)

On the issue of scope of review, the ap-

peals court elaborated on the nature of
"review on the record”:
“We review (o determine whether from the
recond, there was a proper linding of facts and
whether, under the Administrative Procedunes
Act, the law was properly applied 10 those
facts. W review the clrcult court judgment
withoul any presumplion of correctness, since
the court was in no better position (o review
the order of the Board than we are , ,

Rogional Dhialyss, at 1227

The appeals court stated that the ore
tenus nile does not apply in a review of
circuit cour decision: since cireuit court
review s on the record of the administra-
live proceeding below, the circuil judge
has no advantage over the appellate
court,

The AAPA itsell sets out the standards
for judicial review. Under §41-22-20(k),
a court may reverse or modily an agen-
cy decision il the agency action was:

{1} in violation of conslitulional ar

statutory prewlsions;

{2} in excess of the statutory authority

ol the agency;

(3) in violation of any pertinent agen-

cy rule;

(4) made upor unlawiul procedure;

(5) affected by carlier L,

(6) clisarly erroneous in view of the ne-

liable, probative and substantial evi-

dence on the whole mocorgd; or

(7} unreasonable, arbitrary or capri-

ciaus or characterized by an abuse af

discrencn or a clearly unwarranted ex-
ercise of discretion

In other words, the reviewing court may
reverse or modity lor errors of law; for
agency action which was arhitrary or
capricious or an abuse of discration; or
where the agency decision was clearly
erroneous In that it was not based on
substantial evidence in the record as a
whole. Regional Dialysis places the

AAPA in the mainsiream of administra-
tive law with regard 1o the scope of
“roview on the record” See, ¢.g.

In Regional Dialysis the appeals court
also addressed the change in rules of ev
idence dictated by the AAPA:

‘While administrative agencies have
not previously heen restricted to the
legal rules of evidence wsed in courts
of law, Fstes v, Board of Funeral Ser-
vices, 409 So, 2d 803 (Ala, 1982}, the
Administrative Procedure Act specili-
cally provides that the rules of evidence
are o be followed in cantested cases”
5412213, Code 1975

Regional Dialysis, at 1228

Here, however, the result may have over-
ly restricted administrative flexibility with
regard to evidence. The appeals cour
had statedl:

“Thens were no alfidavits, depositions
of documents supporting Regional’s al-
legatiaons. As such, Regronal ¢id not
show good cause” o

Ied,
The SHPA statute pravided that the basis
tor reconsideration was “written presen-
tation of evidence of ‘good cause!” Thus,
the appeals coun looked to the agency's
pre-AAPA rules, and applied to the agen-
cy situation essentially the evidentiary
standards for summary judgment in the
judicial situation—ie., mere allegations
were not enough without the type of
supporting documentation reguired for
a molion for summary judgment. On
certiorarl, the supreme court agreed with
the appeals count that by failing to sub-
mit sufficient evidence, the plaintiff had
failed to show “good cause” for lts
reconsideration request (though the
supreme court did note that under the
AAPA an agency 15 nol necessarily
restricted to evidence admissible under
the rules of evidence: see §41-22-13),
The Regional Dialysis holding on rules
of svidence was not clearly mandated by
the AAPA, Its result was 1o impose judi-
cially a standard for an application for
reheaning which was arguably stiffer than
¢ither the agencys own rules, or the
AAPA  standard for reconsideration,
found In §41-22417 which requires
“authorities” and a detailed explanation
but does not require summary judgment-

type documentation, Furthermore, the
decision cuts against the basic principle
of the AAPA, that agencies may provide
more liberal review than the AAPA, but
not less, Nonetheless, appellants are now
on notice that while Alabama courts
wark through the notion that the purpase
of the AAPA is 1o standardize and simp-
lity review procedures and increase the
ease and availability of judicial review,
the safer course for the present is to com-
ply with whichever provision s the more
stringent, whether AAPA or agency.

FOOTNOTES
ke the SHIW statite, Akl Cooe 822521260 of e,
dhesd pillses dhw agency an the "Stale Fealth Plasioing ard
{3l ogrment Agency!” the agency i now knewn as the
Stater Health Planping Agency. Sei Rule 41000901 of ihe
Ruslies arel Begulations of the State Flealth Planndog Agency.
ISHPAS Ariet 10 Suppon of Petition for Mandamus, al §
The supreme court used the lemm “minimal procedoe”
m flenton v Alabar Bourd of Medicaf Eramiben, discwiv
e il beliw
Wy yel, the Alabama Supoemse Coufl has constrosd the
AAPY andy a lew times. In Benion v Afaliama Board of
Moedical Examiners, 467 S0 2d 204 ALy 1985), the -
g £t bl i owgs mmenibile ertor lor a lowes coun
Wi i an agency decisian only on the eoond, a the
AAPN goneially proviches, whior an atoncy satute providoes
T veb] e e As (e coun fotest, whiene an agency pro
vithes greater procedural due grocess than he AAPA e
agoncy stadite controls. (The case was easy In el the
agancy statute ivalved exprossly stated hat it supwerned
e thir AAPA; also, the case imolwd denial of a propeny
mght—medical Hoensuie ] The 1986 gvadments to
Rt 2220 clanity e of scope of oview andd e of the
mecioed radnad in Justice Torbeits dissent. Unirtuiately, meo
other supreme cour decimnns unnecessanly iesinicy the
Thew ity o AAPA o dlite .Il'nj(mﬂ.l-f Dhalyses of An
mistean v Northeast Alabama Ky Clinee, Ine,, 480 50
M 1220 (AL, 1085), allirmed the agpeals cour's decision
pestcting e ievidence admissilsle n comested cases, in
woease of the same name, S00 S0 2d 1226

Muare recently the sipreme cout hidd thit before in
woking §412200 of the AAR, which oo s lace authoriaes
an alled ! peeson o being an action for declantory judy-
prea s b the “salidity or applicabilitg” of an sgency role,
o for an mjunction agains enforooment of the rule, a
plaatill most exbags the wemedy prsdibed by another
AAPN pooavision, SAE2201 Muarl of al v Histori
Wirehiouse, for. 21 ABK, 1510 (December 19, 1980
Sectionn AL ZTAT v @ srson bo W IR an agency for
o disclaratony ruling on the valiclity or applicability of a
ol As Justice Maddos pemsuasively angoes in his cissent,
Hue ranjoarity, by an unnecessarily broad decision, has lom.
ehuserel an wnportant remisdy cnvated by the legisbture. The
majority failesl to discuss the clioumstances expressly
chelineated in 84121100 thal the Circuit Court of Montgzm.
ery County can grant declaratory o injunctivee mhief, “if
ther rude, s ity threatened application, interteres with or
[ I Thue bl pidhis o ths plisinhi lempha
sin e The renlt mdy hawe leea o on e
ol Stiart, whene 6o senoos imamediole (mpaliment of
plaintifi’ vights was clvious aind whise o prios determin
otion by the ggoncy on the sae w8 hllllllul tix Hhe
viewing coun, Moseser, 8412190 @videnily was intend
ol 1o prowhede emergency molied; an eshastion eegqubement
eilretiausly swonilel lienlt i asefulmess in such clroumstances
The cownt did not suggest any excoptions 16 1% exhaus
Fieen peguirmnaenl; i1 is to be hoped that al some lutune dane
b an apiropriae case the cownt will nuslity its holding
m Stuant L}
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Alabama State Bar
1987 Annual Meeting

1 Mobile Bar Association president
Marshall DeMouy welcomed the state

bar to Mobile,

Phillip Adams,
Opelika, responded for the ASB.

2 Vice president

& 3 | i |
4 Harold Apolinsky, Birmingham, received the Judge Walter
F. Gewin CLE award presented by Steven C. Emens, director,
Alabama Bar Institute for CLE.

A
6 Among the speakers for Thursday’s section meetings was
past president William 8. Hairston, Ir, Birmingham, wha spoke
to the Bankruptcy and Commercial Law Section,

280

3 Bench and Bar luncheon speaker Stephen Sachs was presented a specially in-
scribed copy of the book Alabama,

3 Rowena Teague, Birmingham, received the ASB Award of
Merit for her leadership of the JOLTA committee,

B ACNAL

7 Incoming YLS president Charles R, Mixon, Jr, Mobile, ex-
pressed the section’s appreciation to outgoing president Claire
Black, Tuscalogsa,
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8 Among the hosts for Thursday even- 9 President Scruggs, his wife, Kay, and 10 ... as did ASB Board of Bar Ex-
ing’s membership reception was past their daughter, Shannon, enjoyed the aminers Chairman Davld Boyd, Mont-

president E.I. Brown, Birmingham, hospitality . . . gomery, and his wife, Gretchen,
shown here with ASB staff members
Margaret Boone (left) and Diane Weldon
(right).

11 Claire Black and Sid Jackson were
among the young lawyers partying on
the USS Alabama,

15 ... David Byrne, Montgomery, on
recent criminal decisions , .,

16 ... Wendell Mitchell, Luverne, on
14 Qver 700 members came to “Update ‘87" to hear such speakers as . ., legisfative developments . . .
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. f
Weleon®
ALABAMA STATE BAH
Reception

(A 1o BRI

Huslgt! by
L

. [} W
20 Spann Milner, president, Insurance 21 A wide array of treats was
19 Spouses boarded the bus for Specialists, Inc.,, hosted Friday night’s reception,  spread for the dessert party . . .
transportation ta their luncheon at the
Mobhile Country Club,

23 US, Department of Transportation Secretary
Elizabeth Dole was Saturday’s keynote speaker,
introduced by former Congressman Jack Fd- ,
wards (not pictured). hugged him.

1ESA

24 The secretary caught the

22 ... where Birmingham’s “Three on president off-guard when she

a String” entertained,

bW

25 Jim Ward, Birmingham, received the
ather ASB award of merit for his service 26 WN, “Rocky” Watson, Fort Payne, was
as chairman of the Client Security Fund  among the outgoing board members who
Commiitee, received commemorative medallions . . .
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Zal} (12

YL e - &
28 Richard Dorman, Mobile, and other 29 Immediate past president James L. North, Birmingham, presented the Scruggs

outgoing bar examiners received tokens of  family with the traditional silver president’s plaque.
appreciation for their service.

\.%Qi \

32 New president Ben H. Harrls, Ir, posed with

0 Another past president, William 8. 31 President Scruggs .
3 aotrer pres : b president-elect Huckaby and past president

Hairston, r, Birmingham, recognized Presi- recited Gary Huckaby's 5,
doent Scruges” efforts in tort reform by present-  qualifications o serve as -~ CEYB vx
ing the first “David and Goliath Award” prosident-elect 198784,

34 President Harris then
presided over his first board
meeting and another en-
33 ... and then with his parents, Mr. and Mrs. Ben H. Harris, 5z, wife Martha, son Ben H. fovable annual meeting
Marris, i, and mother-in-law Martha Lambeth, came to a close.
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cle opportunities

(=

1 7 thursday

EVIDENCE

Ramada Civic Center Plaza, Birmingham
Cumberland Institute for CLE

Credits: 6.6 Cost; 3115

(205) 870-2665

FAMILY LAW

Civic Center, Mantgomery
Alabama Bar Institute for CLE
Credits: 7.2 Cost: $85
{205) 348-6230

1 8 friday

CRIMINAL DISTRICT COURT—THE
BASICS

Criminal Justice Center, Birmingham

Birmingham Bar Association

Credits: 3.2 Cost: $15

(205) 251-8006

ESTATE TAXES

Harbert Center, Birmingham
Birmingham Bar Assoclation
Credits: 1.0 Cost: $10
{205) 251-B006

FAMILY LAW

Civic Center, Birmingham
Alabama Bar Institute for CLE
Credits: 7.2 Cost: 585
(205) 348-6230

284

ESTATE PLANNING UNDER TAX
REFORM ACT OF 1986

Ramada Civic Center Plaza, Birmingham

Cumberland Institute for CLE

Cost; $90

(205) 870-2865

TORT REFORM

Riverview Plaza Hotel, Mobile
Mobile Bar Association
Credits: 3.0 Cost: $25
{205) 433-9790

24 thursday

TORTS

Van Braun Clvie Center, Huntsville
Alabama Bar Institute for CLE
Credits: 75  Cost: $85

(205) 348-6230

ESTATE PLANNING UNMDER TAX
REFORM ACT OF 1986

Sheraton Riverfront, Montgomery

Cumberland Institute for CLE

Cost: $90

(205) 870-2865

2 5 friday

EQUITY PRACTICE

Harbert Center, Birmingham
Birmingham Bar Association
Credits: 3.2 Cost: $25
(205) 251-8006

TORTS

Civic Center, Birmingham
Alabama Bar Institute for CLE
Credits: 7.5 Cost; 385
(205) 34B-6230

ESTATE PLANNING UNDER TAX
REFORM ACT OF 1986

Admiral Semmes, Mabile

Cumberland Institute for CLE

Cost: $90

(205) B70-2865

DRUG TESTING: THE LEGAL ISSUES
Wynfrey Hotel, Birmingham

Irwin Associates, Inc,

Credits: 7.8 Cosl; $150

{919) 229-9134

1 thursday

TORTS

Ramada Inn, Maohile
Alabama Bar Institute for CLE
Credits; 7.5 Cost: $85
(205} 348-6230

2 friday

TORTS

Civic Center, Mantgomery
Alabama Bar Institute far CLE
Credits; 7.5 Cost; $75
{(205) 348-6230

2-3

MINERAL LAW

Hyatt Regency, Lexington

University of Kentucky College of Law
Continuing Legal Education

(606) 257-2921

8 thursday

CRIMINAL LAW

Civic Center, Montgomery
Alabama Bar Institute for CLE
Credits: 7.2 Cost: 585
(205) 348-6230

8-10

TRIAL EVIDENCE, CIVIL PRACTICE &
EFFECTIVE LITIGATION

Mills House Hotel, Charleston

American Law Institute-sAmerican Bar
Assaciation

Credits; 239

(215) 2431600

Cost; $495
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9 friday

SCHOOCL LAW

Birmingham

Alabama Bar Institute for CLE
Credits: 7.5 Cost: $85
(205) 348-6230

CRIMINAL LAW

Whynirey Hotel, Birmingham
Alabama Bar Institute tor CLE
Credits: 7.2 Cost: $85
(205) 348-6230

15 thursday

PROBATE AND ADMINISTRATION OF
ESTATES

Civic Center, Birmingham

Alabama Bar Institute for CLE

Credits: 7.1 Cost: $115

(205) 348-6230

15-16

CONDOMINIUM AND CLUSTER
DEVELOPMENTS

mMiami Beach

Miami Law Center

Credits: 16,2

(305) 284-4762

LABOR LAW

Westin, Dallas

Southwestern Legal Foundation
(214) 690-2377

16 friday

PROBATE AND ADMINISTRATION OF
ESTATES

Civic Center, Montgomery

Alabama Bar Institute for CLE

Credits: 7.1 Cost: $115

The Alabama Lawyer

RULE 11 AND OTHER SANCTIONS
Hotel Meridien, San Francisco
Practising Law Institute

Credits: 6.6 Cost: $275

{212) 765-5700

18-23

EVIDENTIARY PROBLEMS IN
JUVENILE & FAMILY COURT

Reno

MNational College of Juvenile Justice

(702) 784-6012

21-23

NEGOTIATIONS

University of North Carolina, Chapel Hill
National Institute for Trial Advocacy
Credits: 170 Cosl: $650

(BO0) 225-6482

2 2 thursday

(018]]

Sheraton Riverfront, Montgomery
Cumberland Institute for CLE
Credits: 7.2 Cost; $90

{205) B70-2865

ADMINISTRATIVE LAW
Civic Center, Montgomery
Alabama Bar Institute for CLE
Credits; 7.2 Cost: $85

23 friday

HOW TORT REFORM AFFECTS YOUR
PRACTICE

Birmingham

Birmingham Bar Association

Credits: 3.2 Cost; $25

{205) 251-8006

WORKER'S COMPENSATION

Ramada Civic Center Plaza, Birmingham
Cumberland Institute for CLE

Cost: $90

{205} B70-2865

CURRENT PROBLEMS IN
BANKRUPTCY

Holiday Inn, Jackson

Mississippl Center far Continuing Legal
Education

Credits; 7.2

(6OT) 982-6590

Cost: $100

pul

Admiral Semmes, Mobile
Cumberland Institute for CLE
Credits; 7.2 Cost: $90
(205) 870-2865

23-24

EVIDENCE

Civic Center, Birmingham
Alabama Bar Institute for CLE
Credits: 12.0 Cost: $140
(205) 348-6230

29 thursday

INSURANCE

Von Braun Civic Center, Huntsville
Alabama Bar Institute for CLE
Credits; 6.8 Cost: 385

(205) 348-6230

30 friday

INSURANCE

Civic Center, Birmingham
Alabama Bar Institute for CLE
Credits: 6.8 Cost: $85
(205) 348-6230

Dul

Ramada Civic Center Plaza, Birmingham
Cumberland Institute for CLE

Credits: 7.2 Cost: $90

(205) 348-6230
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cle opportunities

5 thursday

INSURANCE

Ramada Inn Airport, Mobile
Alabama Bar Institute for CLE
Credits: 68 Cost; $85
205) 348-6230

WORKER'S COMPENSATION
Sheraton Riverfront, Montgomery
Cumberland Institute for CLE
Cost: $90

(205) 870-2865

6 friday

INSURANCE

Civic Center, Monigomery
Alabama Bar Institute for CLE
Credits; 6.8 Cost: $85
(205) 348-6230

CHARITABLE GIVING AND YEAR-END
TAX PLANNING

Ramada Civic Center Plaza, Birmingham

Cumberland Institute tor CLE

Cost: $90

{205) 870-2865

WORKER'S COMPENSATION
Admiral Semmes, Moblle
Cumberland Institute for CLE
Cosl: $90

(205) B70-2865

12 thursday

CIVIL PROCEDURE

Civic Center, Monlgomery
Alabama Bar Institute for CLE
Credits: 6.3 Cost: $85
{205} 348-6230

13 friday

CIVIL PROCEDURE

Civic Center, Birmingham
Alabama Bar Institute for CLE
Credits: 6.3 Cost: $85
205) 34B-6230

15-19

PROSECUTION OF VIOLENT CRIME
The Monteleone Holel, New Orleans
National College of District Attorneys
(713) 7491571

» regular events

» statues of limitations
» procedural deadlines

» required appearances
» dates for current matters

Assist Docket Control, Inc.

TIRED OF LEGAL MALPRACTICE NIGHTMARES?

Assist’'s Docket Control is a system to effectively manage your statutory dates, critical deadlines
and regular events. Our system follows the guidelines set forth in CLE Risk Management
Seminars. Call today for a free brochure and a video presentation.

» appointments

1/800/233-9869

v dates for long term matters

v professional commitments

» other important commitments

» warnings of upcoming final due dates

PO. Box 1856 Mason City, [A 50401

286

September 1987




Committees and Action Groups
of the Alabama State Bar

Commitlees:

Committee on Lawyer Advertising
and Solicitation
Chairman:
Glenda G, Cochran—Birmingham
Vice Chairmam
Ciregory 1, Cotton
Members:
Stanley E. Munsey— Tuscumbia
Richard A. Thigpen—Tuscaloosa
Thomas A. Carraway—Birmingham
Thomas D. McDonald—Huntsville
Andrew W, Boll, ll—Anniston
vieeland G. Johnson—Andalusia
Booker T, Forte, Jr—FEutaw
aatricia M. Smith—Columbiana
Judy A. Newcomb—Spanish fort
Edward Ashton Hill, 1ll—Mobile
George M, Higginbotham—Bessemer
Larry Clinton Odom—Lipscomb
A, Allen Ramsey—Birmingham
YLS Representalive:
john Terrell McElheny—Birmingham
Staff Liaison:
Alex W, jackson—Maonlgomery

Birmingham

Editorial Board, The Alabama
Lawyer
Chairman and Edltor:
Robert A, Huffaker—Montgomery
Associate Editor:
Carol Ann Smith—Birmingham
Members:
Gregory H. Hawley—Birmingham
James N. Brown, Il—Birmingham
W, Greg Ward—Lanett
Keith B, Norman—Monigomery
Grover S, Mcleod—Birmingham
aatrick H. Graves, Jr—Huntsville
Champ Lyons, Jr—Mobile
Julia Smeds Stewart—Birmingham
Frank B. Potit—Florence
susan Shirock DePaola—Montgomery
Samuel N, Cioshy—Bay Minelte
Rohert P. Denniston—Muobile

Staff Liaison and Managing Editor:
Margaret Lacey—Montgomery

The Alabarma Lawyer

1987-88

Committee on Access to Legal
Services

Chairman:
Anne W, Mitchell — Birmingham
Vice Chairman:
R. Preston Bolt, Jr—Mobile
Members:
Ruth Elizabeth Flanders—Gadsden
Kearney Dee Hutsler, Ill—Birmingham
Margaret M. Edwards—Birmingham
], T. Simonetti, Jr—Homewood
Robert L. Gonce—Florence
Mary Dixon Torbert—Mabile
Freddi L. Aronov—Birmingham
Katherine Elise Moss—Huntsville
Robert M. Weinberg—Tuscaloosa
Tamara Young Lee—Montgomery
]. Wilson Mitchell—Florence
Gary P. Wilkinson—Florence
Rebecca L Shows—Manigomery
Cecilia ). Collins—Mabile
w. Thomas Gaither—Eufaula
Gilbert B, Laden—Mohile
J. David Jordan—Mabile
Gene M. Hamby, Jr—Sheffield
Carol ). Wallace—Tuscaloosa
Nancy S. Martin—Bessemer
YLS Representalive:
Frederick T. Kuykendall, 11—
Birmingham
Staff Liaison:
Mary Lyn Pike—Monigomery

Advisory Committee to the Board of
Bar Examiners
Chairman:
john E. Chason—Bay Minetle
Members:
A. 1. Coleman—Decatur
Phillip A. Laird—|asper
Staff Liaison:
Reginald T. Hamner—Montgomery

The Alabama lawyer Bar Direct-
ory Committee

Chairman and Assistant Editor:
Richard E. Flowers—Columbus, Ga,

Members:
Paul A, Pate—Huntsville
Edgar C. Gentle—Birmingham
§usan B, Bevill—Birmingham
Brenda Smith Stedham—Anniston
Michael L. Brownfield—fort Payne
Edward H. Stevens—Tuscaloosa
Mary Beth Mantiply—Mobile
Laurie Newman Smith—Huntsville
Donald R. Harrls—B8irmingham
Laura Ann Calloway—Manigomery
Romaine S. Scott, 1l1—Birmingham

YLS Representative:
Rebecca L. Shows—Montgomery

Staff Liaison:
Margaret Lacey—Montgomery

Character and Fitness Committee

PANEL | Chairman:
Wanda 0. Devereaux—hManigomery

Members:
Howard A, Mandell—Montgomery
Thomas A. Smith—Cullman

PANEL 1l Chairman:
James jerry Wood—Montgomery

Members;
P Richard Hartley—Greenville
Robert E. Moorer—Birmingham

PANEL 11l Chairman:
Caroline Wells Hinds—Mobile

Members:
Robert W. Barr—Troy
David B. Byrne, jr—-Monlgomery

Alternates — Panels |, 11 and 111
john B, Scotl, Jr—Montgomery
E. Ashtan Hill, ll—Mohile

Staff Liaison:
Norma Jean Robbins—Montgomery
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Committee on Correctional Institu-
tions and Procedures

Chairman:

Frank R, Parsons—Birmingham

Chairman Emeritus:
John C. Watkins—University

Vice Chairman:
Abigail Turner—Mobile

Members:
Charles R. Gaddy—Millbrook
Sydney Albert Smith—Elba
Mary Dixon Totbert—Mobile
Mary Kay Laumer—Lafayette
Gregg B, Everett—Montgomery
William |, Samford—mt. Meigs
Metrvyn Michael—Decatur
John T. Harmon—Maonigomery
William A. Kimbrough, Jr—Mobile
. Norman Bradley, Jr—Huntsvifle

YLS Representative:
Ronald C. Forehand—Montgomery

Staff Liaison:
Mary tyn Pike—Montgomery

Committee on Continuity, Program
and Priorities

Chairman:
Jon H. Moares—Decatur

Co-Chairman:

Thad G. Long—Birmingham
Members:

Wayne L. Williams—Tuscaloosa

Mac B. Greaves—Birmingham

L. Bruce Ables—Huntsville

Winston V. Legge, Jr—Athens

Clarence L. McDorman, Jr—Birming-

ham

William E. Shinn, Ir—Decatur
YLS Representative:

Charles K, Mixon, Jr—Maobile
Staff Liaison:

Reginald T. Hamner—Montgomery

Committee on a Client Security Fund

Chairman:
James 5, Ward—Birmingham
Vice Chairman:
Lowell A, Womack—Tuscaloosa
Members:
Susan B. Mitchell—Birmingham
Marvin L. Stewart, r—Birmingham
Michael E. Ballard—pmobile
Lee H. Copeland—Monigomery
Staff Liaison:
Reginald T, Hamner—Montgomery
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Ethics Education Committee
Chairman:

Ernest L, Potter—Huntsville
Vice Chairman:

Jacquelyn E. Shaia—Birmingham

Members:
Oliver P. Head—Columbiana
Daniel E. Marris—Anniston
Sara Dominick Clatk—Birmingham
Frank 0, House—Birmingham
Richard A, Thigpen—Tuscaloosa
Lynn W. Jinks, Ill—Union Springs
Annetta F. Arnold—Birmingham
William B. Lloyd—Birmingham
lohn D. Clements—Birmingham
Fred G. Collins—Mobile
Phillip Ted Colquitt—Montgomery
Dorothy F. Norwood-—mMontgomery
Ex Officio:
Wilbur G, Silberman—Birmingham

YLS Representative:
Stephen A. Rowe—Rirmingham

Staff Liaison:
Alex W, Jackson—Montgomery

Finance Commiltee
Chairman:
Gary C. Huckaby, president-elect—
Huntsville
Vice Chairman:
P. Richard Hartley—Creenville
Members:
Frederick G. Helmsing—Mobile
Cheryl L. Price—Manigomery
Terry [, Gillis—Fort Payne
lames C, Barton, |r—Birmingham
Henry B. Hardegree—Mantgomety
Forest Douglas Herrington—Hunis-
ville
Richard S, Manley—Demopolis
YLS Representative:
Charles R, Mixon, Jr—Mabile
Staff Liaison;
Reginald T. Hamner—Monigamery

Federal Tax Clinic Committee
Daniel H. Markstein, Hl—Birmingham
James T, Jackson—Montgomery
lerame D, Smith—Maontgomery
Andrea L. Witcher—Birmingham
Ray [. Gibbons—Birmingham
L. Lister Hill—Monlgomery
Robert C. Tanner—Tuscaloosa
Jackson P Burwell—Huntsville
L. B. Feld—Birmingham
Zebulon M, P. Inge—Mobile

Staff Liaison:

Mary Lyn Pike—Montgomery

Future of the Profession Committlee

Chairman:
Bryan E. Moran—Montgomery

Vice Chairman:
Ann English Taylor—Mobile

Members:
Thomas M. Goggans—Montgomery
R. McKim Norris, Jr—Bimingham
R. B. McKenzie, |Il—Montgomery
lames T, Sasser—Montgomery
Cordon 0. Tanner—Mobile
Vanzetta Penn McPherson—Mont-
BOmery
Charles 1. Sparks—8irmingham
John D. Saxen—Washingtan, DC,
L. Virginia McCorkle—Birmingham
Bradley R, Byrne—Mobile
Schuyler H. Richardson, Ill—Hunis-
ville
Gregg B. Everett—Monigomery
Y15 Representative;
George Warren Laird, 11—Jasper
Staff Liaison:
Mary Lyn Pike—Maontgomery

Indigent Defense Committee
Chairman:
Dennis N, Balske—Montgomery
Vice Chairman:
Joel L. Sogol—Tuscaloosa
Members:
George Albert Nassaney, Jr—Tusca-
loosa
Paul O, Brown—Maobile
Kim Rosenfield—B8irmingham
William R. Blanchard, |,
goMery
Rick Harris—Montgomery
Daniel R. Farnell, Jr—Birmingham
Eugene P Whilt, [r—Montgomery
lohn E. Rochester—Ashland
E. Hampton Brown—Bimingham
Nancy 5. Martin—Birmingham
lames E, Williams—Maontgomery
YLS Representative:
John K. Plunk—Athens
Staff Liaison:
Mary Lyn Pike—Maonigomery

Maont-

insurance Programs Commiltee
Chairman:

Henry Thomas Henzel—Birmingham
Vice Chairman:

Cathy 5. Wright—Birmingham
Members:

George R. Copeland, Jr—Mobile

Cooper C. Thurber—Mobile

Charles H. Moses, Il—Birmingham

September 1987




). Bentley Owens, Hll—Birmingham
Karon 0, Bowdre—Birmingham
lohn T. Mooresmith—Mobile
Edward S Sledge, llIl—Mohile
Thomas E. Ellis—Birmingham
Marion F. Walker—Birmingham
Kathy Long Skipper—Birmingham
lames R. Seale—Montgomery
Richard W. Vollmer, lll—Maobile
Tazewell T. Shepard, Il—Huntsville
William Collins Knight, Jr—Birming-
ham
Stanley 2. Bynum—Birmingham
Ex Officio:
Phillip Stano—Washington, D.C.
Staff Liaison;
Reginald T. Hamner—Montgamery

Judicial Conference for the State of
Alabama
Fournier |, Gale, lll—Birmingham
lohn F. Proctor—Scottshoro
David A. Bagwell-—-Maobile

Committee on Local Bar Activities
and Services
Chairman:
|. Thomas King, Jr—Birmingham
Vice Chairman:
Jack Drake—Tuscaloosa
Members:
Ralph A. Ferguson, Ir—Birmingham
Carolyn B. Nelson—Birmingham
Laura A, Calloway—Montgomery
Jack W, Selden—Birmingham
William E. Sintard, Jr—Birmingham
Carol Ann Smith—Birmingham
2. Taylor Flowers—Daothan
Robert D. Segall—Montgomery
William G. Gantt—Birmingham
Charles E. Richardson, Hl—Huntsville
Loring 5. lones, lll—Vestavia Hills
lames H. Frosi—Mobile
YLS Representalive:
H. Thomas Heflin, Jr—Birmingham
Stafi Liaison:
Mary Lyn Pike—Montgomery

Law Day Committee

Chairman:
Carol Sue Nelson—Birmingham
Vice Chairman:
H. E. Nix, Ir—Montgomery
Members:
Charles Reeder—Mobile
Denise Boone Azar—Montgomery
Roben P MacKenzie, Hl—8irmingham
James M, Proctor, Il—Birmingham
Gregory ). McKay—Birmingham
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Mark E. Spear—Mobile
Walter E. McGowan—Tuskegee
loanna S. Ellis—Montgomery
Michael 5. Jackson—Montgomery
Laura Crum—Maonigomery
Alva C. Caine—Birmingham
YLS Representative:
Rebecca L. Shows—Montgomery
Staff Liaison:
Mary Lyn Pike—Monlgomery

Legislative Liaison Committee
Chairman:
Dexter Hobbs—Maontgamery
Vice Chairman and Young Lawyers’ Rep-
resentative:
lames T, Sasser—Montgomery
Members:
Thomas T. Gallion, Ill-Montgomery
Drayten N, Hamilton-Montgomery
James L. North—8irmingham
Richard 1zzi—Birmingham
William M. Beck, Sr.—Fort Payne
Atley A. Kitchings—Birmingham
George B, Azar—Montgomery
Wialter R, Byars—Montgomery
3. Patrick Harris—Montgomery
John B, Givhan—Andalusia
W. Clark Watson—Birmingham
Edwin K. Livingston—montgomery
Alyce Manley Spruell—Tuscaloosa
£. Hamilton Wiison, Ir—Montgomery
Staif Liaison:
Reginald T. Hamner—Montgomery

Alabama Lawyer Referral Service
Board of Trustees

Chairman:
M. Douglas Ghee—Anniston
Yice Chairman:
I. Michael Williams, Sr—Auburn
Board Members:
5. Wayne Fuller—Cullman
Cary W, Lackey—Scaottshoro
I. Anthony Mclan—Montgomery
R. Larry Bradlord—luscaloosa
loseph E. Carr, IV—Mobile
Daniel E. Motris—Anniston
Julian L. McPhillips, Jr—Montgomery
Tommy E. Dobson—Sylacauga
Robert L. Gonce—Florence
Robert Shannon Paden—Tuscaloosa
John Andrew Caddell, fr—Decatur
James E. Davis, Jt—Huntsville
Phallip Laird—Jasper
John Frank Head—Columbiana
Terry L. Mock—Tuscumbia

Walter W. Kennedy, ll-Oneonta

William D. Owings—Centreville

Marion Everette Wynne, |r—Fairhope

Joel W, Ramsey—Dothan

Margaret Harris Dabbs—Jasper

Winfred N. Watsan—Fort Payne
Staff Liaison:

Mary Lyn Pike—Mon!gomery
Secretary, Lawyer Referral Service:

Jov Meininger—Monlgomery

Military Law Committee

Chairman:
Thomas R. Elliott, |r—Birmingham

Vice Chairman;:

Members:
William C. Tucker, jr—Birmingham
William ©, Stevens—Maontgomery
John Oliver Cameron—Maontgomery
James S Witcher, Ir—Birmingham
Patrick H. Tate—Fort Payne
William V. Neville, jr—Eufaula
William A, Short, Jr—Bessemer
Albert C, Bulls, 1l1—Tuskegee Inst.
James R, Clifton—Andalusia
Milton €, Davis—Tuskegee
Charles P. Hollifield—Mantgomery
John C. Fox—Birmingham
A, Neil Hudgens—mobile
William B. Woodward, Jr—Colum-

hia, SC

Ira DeMent—Mantgomery

Staff Liaison:
Reginald T. Hamner—Maonigomery

President’s Advisory Committee

Chairman:
Thomas 5. Lawsan, Jr—Monigomery

Secretary:
william H. Albrition, I¥—Andalusia

Members;
Richard A. Thigpen—Tuscaloosa
Alex W Newton—8irmingham
Robert W, O'Neill—Birmingham
Jon H. Moores—Decatur
Fred D, Gray—Tuskegee
Harry W, Gamble, Jr—5elma
jere C. Segrest—Dothan
P. Richard Hartley—Greenville
G. Hamp Uzzelle, Il—Mabile
mMitchell G. Lattol—Mohile
Warren B. Lightfoot—Birmingham
Caraline Wells Hinds—Mobile

Staff Liaison:
Reginald T. Hamner—Montgomery
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Permanent Code Commission (Code
of Professional Responsibility)

Chairman:
Wilbur G. Silberman—Birmingham

Yice Chairman:
Lewis W Page, Je—Birmingham

Members:
Wade H, Morton, |r—Columbiana
William B, Hairston, ll—Birmingham
. William Rose, Ir—Birmingham
William C. Wood—Birmingham
HMugh A. Nash—Oneonta
Richard A. Thigpen—Tuscaloosa
Lynn R. Jackson—Clayton
William 1. HIll, ll=Montgomery
Oliver P. Head—Columbiana
lohn F. Proctor—5Scottshoro
Benjamin T. Rowe—Mobile

Staff Liaison:
Alex W, Jackson—Montgomaery

Professional Economics Committlee

Chairman:
Conrad M. Fowler, Jr—Columbiana

Yice Chairman;
Daniel £, Drennen, l—mMobile

Members:
Charlie D. Waldrep—Birmingham
V. Lee Pelfrey—Troy
james E. Turnbach—Gadsden
David R. Arendall—Birmingham
Cheryl L. Price—Montgomery
Byron Lassiter—Fairhope
William T. Coplin, Jr—Demopolis
William H. Hardie, r—Mohile
Ray 0. Noajin, fr—Birmingham

YLS Representative:
j. Terry McElheny—Birmingham

Staff Liaison:
Mary Lyn Pike—Monlgomery

Prepaid Legal Services Committee

Chairman;
Jack Wayne Morgan—Mohile
Members:
Robert E, Sasser—Montgomery
Jack G. Paden—Bessemer
William 5, Halsey—Anniston
William L. Chenault, Hl—Decatur
Mark E. Martin—Birmingham
Thomas M. Semmes—Anniston
YLS Representalive:
0. Patrick Harris—Maontgomery
Staff Liaison:
Reginald T. Hamner—hMontgomery
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Committee on Lawyer Public Rela-
tions, Information and Media Rela-
tions

Chairman:
Anthony L. Cicio—Birmingham

Vice Chairman;
Byrd R. Latham—Athens

Members:
John M, Fraley—Bimingham
John E. Enslen—\Wetumpka
Thomas D, McDonald—Huntsville
I. Perry Maorgan—Birmingham
Dick D. Nave, Jr—Birmingham
John H. Lavette—Birmingham
Kay K. Bains—Birmingham
Edwin A. Strickland—Birmingham
| Richard Hynds—Birmingham
C. Macleod Fuller—Mobile
Joe E. Cook—Birmingham
Mary Beth Mantiply—Mobile

YLS Representative:
Walter Percy Badham, lll—Birming-
ham

Staff Liaison:
Margaret Lacey—Montgomery

Committee on Subsiance Abuse

Chairman:

Walter |, Price, Jr—Huntsville
Co-chairman:

J. Michael Conaway—Dathan

Chairman Emeritus;
Val L, McGee—QOzark

Members:
Carolyn B. Nelson—Birmingham
lane C. Little—Birmingham
Dorothy F. Norwood—Montgomery
lohn S Gonas, lr—Mobile
Carlton Terrell Wynn—Birmingham
Albert 1. Lipscomb—Bessemer
Charles |, Fleming—Mobile
James | Thompson, Jr—Birmingham

Staff Liaison:
Mary Lyn Pike—Montgomery

The Alabama State Bar Commis-
sioners’ Supreme Court Liaison
Committee

Chairman:

W, Harold Albritton, [ll—Andalusia

Committee Members:

Phillip E. Adams, Jr—Opelika
William D. Scruggs, Ir—Fornt Payne

Staff Liaison:

Reginald T. Hamner—Montgomery

Special Liaison Tax Committee for
the Southeast Region
Chairman:
Morman W, Harris, Jr.—Decatut
Members:
Robert C, Walthali—Birmingham
David M. Wooldridge—Birmingham

Unauthorized Practice of Law Com-
mittee
Chairman:
H. Dwight Mclnish—Dothan
Vice Chairman:
B. Vaughan Drinkard, Jr—Mobile
Subcommittees:
North Alabama
H. Harold Stephens—Huntsville
Braxton A, Ashe—Tuscumbia
YLS Hepresentative:
Amy A, Slayden—Huntsville
North Central Alabama;
William H. Kennedy—Tuscaloosa
Milton E, Barker, Jr—Birmingham
Melinda L. Denham—Birmingham
Donald Blair Boggan—Birmingham
Middle Alabama:
Cleveland Poole—Greenville
Ralph Michael Raiford—Phenix City
W. Harold Albritton, IV—Andalusia
Hoyt W, Hill—Opelika
Fred W Tyson—Montgomery
South Alabama:
Joseph Daniel Whitehead—Daleville
#. Dale Marsh—Enterprise

Action Groups

Action Group on Alternative Meth-
ods of Dispute Resolution
Chairmam:
G. Wayne Ashbee—Maobile
Vice Chairman:
Cleophus Thomas, Jr.—Anniston
Members:
Don B. Long, Jr.—Birmingham
Rodney A, Max—Birmingham
James L. Wright—Dothan
Pete Partin—Birmingham
Lynda Flynt—Maontgomery
Willlam Douglas Wise—Birmingham
Paul 5, Conger, Ir.~Tuscaloosa
Sandra Jo Grisham —Mobile
Anne Laura Parker—QOzark
Mary Lee Stapp—Montgomery
Jerrilee Sutherlin—MHuntsville
Pamela Willis Baschab—Foley
Jacquelyn S, Shaia—Birmingham
YLS Representative:
Cecilia ), Collins—Mobile
Staff Liaison:
Mary Lyn Pike—~Maontgomery
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Action Group on Establishment of an
Agricultural Law Section of the
Alabama State Bar

Chairman:
Von G. Memory—Montgomery

Vice Chairman;
Patricla Allen Comover—Montgomery
Members:
Hatry P. Lorg—Anniston
Thomas ). Knight—Anniston
Ceorge A. Monk—Annistoh
James 5, Hubbard-—Anniston
Harvey B, Campbell, Ir—Talladega
Rabert . McWhorter, Jr—Centre
Stephen P Bussman—Fort Payne
James 8. Sledge—Gadsclen
Warren G. Sarrell, Jr—)Heflin
William 8. Poole, [r—Demaopolis
lohn B. Scot, Jr—Montgomery
Earl Gitlian, Jr—Montgomery
E. Terry Brown—Montgomery
Caollier H. Espy, Ir—Daothan
Mary ). Camp—Opelika
Walter P. Crownover—Tuscaloosa
Sarah B. Mooneyham—Montgomery
Ruth 5. Sullivan—Dadeville
Joe B. Thompson, Jr—Brewton

Stali Liaison:
Mary Lyn Pike—Montgomery

Action Group to Consider Possible
Restructuring of Alabama's Ap-
pellate Courts

Chairman:
Robert H. Harris—Decator

Vice Chairman:
james D, Pruett—Gadsden
Members:
Ernest C. Hornsby—Tallassee
Alex W, Newton—Birmingham
Beth Marietia—Mobile
lerry M. White—Dothan
Jerome A, Hoffman—University
John F. Proctor—Scottsboro
Wayman G. Sherrer—Oneonta
William N, Clark—Birmingham
Charles D. Rosser—Tuscumbia
M. R. Nachman—Maontgornery
Charles Cleveland—Birmingham
Rabert O, Cox—Florence
David R. Boyd—Montgomery
(. Sage Lyons—Mobile
Rober G. Esdale—Montgomery
Fournier ). Gale, lll—Birmingham
loseph A, Colguitt—Tuscaloosa

Staff Liaison:
Mary Lyn Pike—Manigomery
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Introduce

Your Clients
to a

Valuable Service.

Refer them to Business Valuation Services for expert deter-
minanon of tir marker value of businesses, and fnancial
analysis and consultation in cases of?

U Bankruptcy
proceedings
O Mergers or acquisitions

[J Estate planning
[0 Estate settlement
[ Marital dissolutions
[J Recapitalizations O Buy-sell agreements
O Employee stock O Dissident stockholder
ownership plans suits
Contact Dr. John H. Davis, I11
4 Office Park Circle ® Suite 304 ¢ Birmingham, Alabama 35223
P.O. Box 7633 A * Birmingham, Alabama 35253
(205) 870-1026

BE A BUDDY

With the numbet ol new attorneys increasing and the
number of jobs decreasing, more and more allormeys

are going inlo practice on ther own and miss the bene

fit of the counseling of mare expemenced practitioners,

The Alabama State Bar Committee on Local Bar

Activilies and Services is sponsoring a "Buddy Pro

gram” 1o provide newer bar members a lellow

laswyer they may consult il they confront a problem,

need (o ask a question, or simply wanlt directions 1o

the courthouse

If you are a lawyer who has recently begun a practice

and would like 1o meet a lavwyer in vour area to call on
occasionally for a hand, or if you are the more expe

rienced practitoner with valuable information and advice
you're willing to share, please complete and return the form below. Your partic
ipation in this program will certainly beneiit the bar as a whale

[ocal Bar Activities and Services
Buddy Program Application

MName

Firm Name (i applicable)

Address
City S State Zip

Telephone

O New Lawyer O Experienced Lawyer

Please retumn to: Alabama State Bar, PO. Box 4156, Monigomery,
Alabama 36101,
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Action Group on the Bicentennial of

the U.S. Constitution
Chairman:

Emily Gassenheimer—Montgomery
Vice Chairman:

Charles D, Cole—Birmingham
Members:

Frank S. James, lll=Tuscaloosa

John Nathanie! Bryan, ll—Birming-

ham

Edwin K. Livingston—Montgomery
YLS Representative;

Charles R. Mixon, Jr—Mobile
Staff Liaison:

Reginald T. Hamner—Monigomery

Action Group on Citizenship Educa-
tion

Chairman:
Chris S. Chrlst—Birmingham

Vice Chairman:
John J, Coleman, ll—Birmingham

Members:
Frank S. James, lll—=Tuscaloosa
John K. Lavette—Birmingham
Robert D. McWhorter, Jr—Centre
Camey H. Dobbs—Birmingham
Michael L. Odom—Maontgomery
Steven Allan Thomas—Jasper
James H. Starnes—Birmingham
Carol Ann Rasmussen—Birmingham
Bryan K. Parker—8irmingham
Walter Franklin  McArdle—Mont-

HUIT“—.!W

YLS Representative:
Richard E. Fikes—Jasper

Staff Liaison:
Mary Lyn Pike—Monltgomery

Action Group to Evaluate Proposed
Revisions of the Alabama Constitu-
tion of 1901

Chairman:

Charles D, Cole—Blrmingharm

Vice Chairman:
Edmon L. Rinehart—Montgomery

Members:
John P. Adams—Birmingham
loseph H. Calvin—Decatur
James M. Campbell—Anniston
R. David Christy—Monigomery
Lawrence Dumas, Jr—Birmingham
Conrad M, Fowler—West Point, GA
Joseph H. Johnsan, Jr—Birmingham
loseph F. Johnston—Birmingham
Richard 8. Manley—Demapolis
Robert L. McCurley—Tuscaloosa
William H. Mills—Birmingham
M, Camper O'Neal—Birmingham
James D, Pruett—Gadsden
Yetta G. Samford, Jr—Opelika

Staff Liaison:
Mary Llyn Pike—Montgomery

Action Group on Establishment of
Alabama State Bar IOLTA (Interest
on Lawyers’ Trust Accounts) Pro-
gram

Chairmam:
Rowena M, Teague—Birmingham

Vice Chairman:
Jack Drake—Tuscaloosa

Members:
fames M. Gaines—Hunisville
Kirk C. Shaw—Mohile
David P. Broome—Mobile
George B. White—Gadsden
Martha Jane Patton—Birmingham
Stanley Weissman—Maontgomery
William C. Younger—Monigomery
A. Lamar Reid—Birmingham
Rohert P. Lane—Phenix City
Lawrence B, Voit—Mohile
Ronald P Davis—Mobile
Robert L. MeCutley—Tuscaloosa

J. Knox Argo—Maontgomery
George P Walthall, Jr—Prattville
Robert E. Steiner, |ll—Montgomery

YLS Representative:
Lavra L. Crum—Montgomery

Staff Liaison:
Reginald 7. Hamper—Montgomery

Action Group on Proposed Judicial
Building
Chairman;
Maury . Smith—Montgomery
Vice Chairman:
G. Sage lyons—Mohile
Members;
Robert M. Hill, Ir—Florence
Fred D, Gray—Tuskegee
| Lister Hubbard—Montgomery
Judith 5, Crittenden—Birmingham
Charles B, Arendall—Maobile
Thomas N, Carruthers—Birmingham
William H. Albritton, lll—Andalusia
Robert E. Steiner, lll—Montgomery
Ex Officio;
lohn A, Caddell—Decatur

YLS Representative:
James H. Anderson—Montgomery

Staff Liaison:
Mary lyn Pike—Montgomery

Professional Discipline Action Group
Chairman:
Oliver P Head—Columbiana
Members:
Carol Jean Smith—Montgomery
Yaul E. Skidmaore—Tuscaloosa
Gary C, Huckaby—Huntsville
lohn F, Proctor—Scottsboro
Wilbur Silberman—Birmingham
Lewis W, Page, Jr—Birmingham
Staff Liaison:
Alex W Jackson—Montgomery

tion for divorce.

NOTICE

Beginning January 1, 1988, a new certificate of divorce will be required by the State of Alabama.
Also effective this date, all attorneys will be required to file this completed certificate with the peti-

The Bureau of Vital Statistics will not accept the new certificates of divorce unless all items are
complete, including the confidential section.

Forest E. Ludden, Ed.D., M.P.H.
State Registrar and Director
Bureau of Vital Statistics

=
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When you write wills, trusts, and estate plans, you want your sources to be as
organized and as comprehensive as possible.

That's why AmSouth's all new second edition Will and Trust Form Book is
bound in separate volumes of wills and trusts. It includes twenty-nine complete
documents tailored to Alabama law — far more than any other Alabama form
book gives you.

We also provide you with parallel commentary on each document, particu-
larly helpful in estate planning,

Best of all, it's updated regularly to ensure continuing accuracy.

For more information or to order, call the
AmSouth Estate and Trust Planning Representa- -/
tive in your area, and talk to someone who

speaks your language, FOI‘\.’(')LII'GI‘OWiIlg Needs.

Anniston 235-9390  Birmingham 326-53%0  Decatur 552-9319  Dothan 793-3000
Huntsville 535-6837  Mabile 435-8008  Montgomery 834-95(X)

¢ 1987 AmSouth Bank, N.A Member FIDC
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FIAT JUSTITIA RUAT COELUM

(“Let justice be done though the heavens may fall”)

How many times has leamed trial
counsel sat in court after his argument
in favor of a motion and known the judge
would allow him to prove his point at the
appellate level rather than the circuit
courl levell Presdent John Kennedy
wrote a book called Profiles in Courage,
Kennedy's theme in the book concerned
elected officials making decisions that
were unpopular and certain to hurt thelr
political careers. Alabama is very fortu-
nate to have had a man who meets the
qualifications of Profiles, James Edward
Horton, .

Horton was the son of James Edwin
Horton, St, and Emily Donelson Horlon,
born in Limestone County, Alabama, Jan-
uary 4, 1878, He received his law degree
from Cumberland University in Lebanon,
Tennessee, in 1899, An ironic twist of fate
and cataclysmic social upheaval of na-
tional and world proportions would
thrust Horton into the center of a vortex
called the Scottsboro trials,

On March 25, 1931, a Memphis and
Charleston Railroad freight train from
Chattanoaga to Memphis had, as unau-
thorized riders, Victoria Price, Ruby
Bates, an unknown number of hobos and
nine black youths who later would be ar-
rested for the rape of Price and Bates, The

by William }. Underwood

young black men were Charlie Weems,
age 20; Ozie Powell, Clarence Norris,
Haywood Patterson and Andy Wright, all
19 Willie Roberson, (who had con-
tracted syphillis and gonorrhea a year
hefore this incident), 18; Olen Mant.
gomery (blind in his left eye), 17; and
Fugene Williams and Leroy Wright,
throther ta Andy Wright), both 13,

Near Stevensan, Alabama, the white
males on the freight train startled the sta-
tion master and told him they had been
beaten up and thrown off the train by a
bunch of blacks, The next stop, Paint
Rock, over 42 miles away, was notified
and Deputy Shenff Charlie Latham met
the train there with ten to 15 men special-
ly deputized for the occasion,

Latham and his passe searched the
d2-car train and found one white boy,
two white girls (Bates and Price} and the
nine blacks, Twenty minutes alter the
train stopped Ruby Bates told Latham she
and Price had been raped by the blacks,

Three days later Judge Alred E. Hawk-
Ins of Scottshoro reconvened a grand jury
and indictments were handed down
against the nine blacks on Tuesday, the
ist al March, 1931, The grand jury con-
vened Monday, the 30th, and voted to in-
dict the youths but failed to get the prop-

Wittiam |,

Underwood received  his

undergraduate degree from the Univer-
stty of Alabama and law degree from the
Delaware Law School, where he was a
member of the Delaware Law Review,
Journal of Corporate Law, fle is in
private practice in Tuscurnbia, Alabama

Ak

er legal identification of all the par-
ficipants, Judge Hawkins immediately
appointed the entire (seven) Scottshoro
bar as defense counsel. Six of the seven
reported conflicts, such as D.P, Wimber-
Iy who, with tongue in cheek, main-
tained he represented the Alabama Pow-
et Company and they stood to gain if the
hoys were electrocuted.

Milo Moody, age 69, and Stephen Rod-
dy, a Chattanooga real estate attoriey,
represented the group, and the trial be-
gan on the 6th of April, 1931, with legal
arguments about a change in venue and
prejudice of the jury lists, A the trial,
Moody and Roddy did not make closing
arguments for Clarence Norris  and
Charles Weems, They were convicted the
7th of April, 1931, Haywood Palterson
went on trial immediately ater the Nor-
ris and Weems jury had been given its
jury instructions, Roddy asked for a
mistrial on Patterson because the over-
3,700 onlookers inside and outside the
courthouse gave out a thunderous roar
and applause when the guilty verdict was
announced in the Norris and Weems
case, Patterson's jury was oul only 25
minutes before convicting him April 9,

Powell, Roberson, Montgomery,
Wright and Williams were all convicled
the 10th of April, and Roy Wright's trial
ended in a mistrial because seven jurors
wanted the death penalty and five life in
prison, even though the state had argued
for Roy Wright to receive a lifie sentence,
Iherefore, eight young men stood con-
demned 1o die by electrocution and one
was 10 be retried. The appeals were taken
and the United States Supreme Court
overturned on  ineffective  defense
counsel, Powell v Alabama, 287 LS. 56,
(1932) This was a landmark decision be-
cause for the first time it applied the 6th
Amendment via the 14th Amendment
due process clause to the states.
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judge James E. Horton, Jr, at his horme, Macedon Farms, in Madison, Alabama

Judge Edward Hawkins, not wishing to
tetry the cases, granted a change in
venue March 7, 1933, and Judge Edward
Horton of Decatur, Alabama, was as-
signed to them. They would be tried in
the Eighth Judicial Circuit Court in
Decatur, Alabama,

Haorton won the immediate respect of
the prosecution and defense counsels,
Standing ower six feet tall and armed with
an unflappable nature, he was a com-
manding figure,

The state now was represented by
fhomas Knight. Al 34 years of age,
Knight was one of the youngest men to
hold the office of attorney general in
Alabama, and he had his eyes on a
higher office,

The nine blacks were represented by
Samuel Llebowitz, a Brooklyn attorney
proviced by the International Labor De-
fense, an arganization with known cam-
munist sympathias, Liebowitz also was
backed, reluctantly, by the NAACP,

The Alabama Lawyer

Horton's first order of business March
27, 1933, was to decide i the selective
jury system in Alabama was prejudicial,
Judge Horton, at the initial court pro-
ceedings, called to the bench three
Decatur youths and strongly lectured

GENERAL COUNSEL

The Alabama State Bar now is ac-
cepting applications by letter with
resume from qualified lawyers for the
position of General Counsel. These
should be addressed to Chairman,
Selection Committee, P.0. Box 671,
Montgomery, Alabama 36101, This
position requires an experienced
lawyer with a strong professional
background. Salary commensurate
with experience and maturity. The
Alabama State Bar is an equal oppor-
tunity employer,

them for passing out leaflets at the trial
which forecasted death 1o the defend-
ants. The trial was a media extravaganza
with over 100 newspeople in attendance,
The Birmingham News, in its March
28 editon, stated, “Horton is taking an
unusually tolerant attitude toward the
quibbling of opposing attarneys and the
bustings of newspaper men. His manner
is easy and he speaks in a slow soft
voice!” Horton had his office mail special
press passes to black reporter Bernard
Young of the Narfolk Journal and Guide,
Young reported in his newspaper of April
B, 1933, that Judge Horton gave him a
arm handshake at the beginning of trial
that day, much to the obvious dismay of
some white Morgan County onlockers,
Horton, although averruling defense
maotions 1o quash the jury venire lists
because of racial exclusion, apined that
the defense had shown a prima facia case
of exclusion, thus making a conviction
an axiomatic reversal by this finding on
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appeal. Judge Horton also allowed de-
fense counsel to represent evidence thal
Victoria Price had been found guilty of
adultery and fornication in Huntsville,
Alabama, 60 days prior 10 the alleged
rape by the Scotishoro boys. The evi-
dence had been kept out at the first trial
of Haywood Patterson, The judge, how-
ever, did sustain the state's objection that
the jury disregard the conviction portion
of the lestimony as being irrelevant.

On April 4, 1933, Horton faced his first
catharsis of the trial, Dr. R.R. Bridges gave
unremarkable testimony about motile
sperm and the little amount of sperm in-
side the women even though they had
been raped six times, Attorney General
Knight then asked Horon and Liehowitz,
during a recess incourt, to allow the state
to dismiss as a withess D, Marvin Lynch
hecause his testimony would be redun-
dant 1o that of Bridges, This was agreed
to by all parties,

Lynch, after the attorneys had left,
asked Horton 1o talk te him in private,
The conversation was held in the court-
house restroom where Lynch told Hor-
ton the two women had not been raped,
Lynch noted that he and Bridges had ex
reme difficulty in finding any sperm in-
side the women even though they had
been raped six times, Horton asked the
doctor 1o testify, but was told that i1 was
impossible given the social climate and
community feelings at this time,

Horton confided (n an interview on
April 9, 1966, with Dan T. Carter, author
of the book Scottshoro, that he thought
about ordering a mistrial, but because of
the conflicting testimony given by Price,
statements of Bridges and his personal
knowledge of the 12 jurors, he felt an ac-

quittal would be the best remedy. Haor-
ton further wished to protect the reputa-
tion of Lynch. Lynch, later in an interview
with Carter in October 1967, denied
making those statements to Horton,
Judge Horlon had kept the above ac-
count private until Carter had inter-
viewed him,

Ruly Bates later testified al the trial for
the defendants, She completely refuted
her original testimony given at the first
trind in 1931, Bates, dressed stylishly,
recanted that she had never been at-
tacked by the blacks and insisted the
whole fiasco was a fabrication made up
by Victoria Price,

Attorney General Knight, in heated
cross-examination, tried to have Bates ad-
mit that she had been bought off by the
liberal New York clergy and the defense,
His cross-examination, In some news-
paper roports, completely destroyed
Bates' testimony,

Liebowitz had a particular style which
made him an inviting target to the local
citizenry. Horlon repeatedly had 10 go on

Richard Wilson
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17 Mildred 5treet
Montgomery, Alabama 36104

264-6433

the record and instruct the courtroom
visitors and others that he would not
talerate any punitive action against the
fiery defense counsel and 1o cool the
tempers of the southem gentlemen
onlookers.

FHe informed everyone that the count
not only protected the prisoners but the
defense counsel, as well, One of the
mast impaortant witnesses for the defense
in the trial was Dr. Edward A, Reisman,
a 48-ywear-old Chattanooga gynecaologist.
Reisman testified that six healthy men
would have had to leave a large quantity
ol motile sperm in a woman if they had
raped her in as short a span of time as
had been admitted at trial.

Reisman had no explanation as to why
the state witness, Bridges, could only find
a trace of sperm in Bates and Price. In
his expert opinion, the Price story would
have been untrue because of the lack of
sperm found in her.

The trial ended April 9, 1933, with de-
fense counsel alone taking over four and
one-hall hours 1o summarnize his case.
The jury look one day 1o deliberate the
case, and on Sunday, April 9, 1933, they
returned with a verdict of guilty, with the
penalty being death in the electric chair,

The Birmingham Post, five days after
the conviction, took a brave stand and
demanded that the conviction of Hay-
woadl Patterson be reversed. Judge Hor-
ton immediately was faced with a de-
fense motion lor a new trial. He studied
this motion and even approached Al
torney General Knight about “nolle pro-
seqqui” the cases of the remaining eight,

Horton also asked Knight to consider
pardoning Patterson; all queries by the
judge were refused. Horton's overtures
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rankled the powers that be, and he im-
mediately started receiving calls telling
him he would be finished politically if
he let the Patterson boy go free.

The 22nd of June, 1933, proved to be
an interesting day for the delense, for on
this day Judge James Edward Horton, Jr.,
made a decision that shook the establish-
ment of the state, Stating that he felt the
copviction was not based on sufficient
credible evidence, Horon ordered a new
trial. His brief was over 26 pages long
and cited key testimony of each witness
and gave the judge’s analysis of each in-
dividual's testimony. Horton hoped 1o
make such a recond 45 1o forestall any fur-
ther trials on the Scoitsboro nine. But the
hattom line in all 26 pages of the judge’s
hrief was the unswormn-to conversation of
Marvin Lynch in the restroom of the Mor-
gan County Courthouse. This conversa-
tion never appeared in Horon's 26-page
brief, but Lynch's unsworn testimorny was
corroborated by detense and prosecution
witnesses,

The reaction statewide was exact and
concise, a total sense of outrage that
permeated the populace. Except for the
Birmingham Fost, which supported Hor-
ton's decision, the criticism of Horton's
ruling received frontpage billing. Letters
to the editors in the state's daifies stung
Horon for allowing a circus to take place
in his courtroom. Politicians of statewide
notoriety lined up 1o heap abuse on Hor-
ton and promised ta do everything in
their power 1o remove Horton from any
further Scotishoro cases. Muoch of ULS.
Senator Thomas “Cotton Tom” Heflin's
thetoric against Horton coold be at-
tributed to the capitalization by him of

—

the resentment in the state over the
ruling.

It should be of no surprise that Ala-
bama Supreme Court Justice John C. An-
derson ordered Horton to recuse himself
from any further cases because ol his
bias. They were rassigned to Judge Wil-
liam Callahan in the same district,

Horton decided to run for re-election
in 1934, He believed that the people
would see his point in reversing the Pal-
tersan verdict, He was sadly wrong and
trounced in the Democratic runoll elec-
tion that fall, Attorney General Thomas
Knight was elected to lieutenant gover-
nor, prapelled by the publicity of the
trials,

Haywood Patlerson was tried and con-
victed two more times, bul eventually the
Scottshoro boys had the cases dismissed
against them or were allowed to plead
1o lesser offenses and be paroled for time
served,

Horton went into private practlice and
wortked for the Tennessee Valley
Authorily.,

Horton never again offered himself for
palitical office although he had a dis-
tinguished career representing Limestone
County as a state representative and later
as a state senator betore being elected to
his judgeship. He never held any bad
feelings toward the people of his district
for not re-electing him to the judgeship.
Horton stayed active in his clvic organi-
zations anel farmed, raising purebred Ab-
ercddeen Angus Cattle at his Macedon
Farm. His philosaphy throughout the rest
of his life was “fiat justitia ruat coelum”,
“let justice be done though the heavens
may fall” <]
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Bar Briefs

New officers for association

The Alabama Trial Lawyers Assaciation
recently announced the selection of L.
Andrew Hollis, Ir., of Hardin and Hollis,
as president for 1987-88,

Hollis obtained a law degree in 1968
from the University of Alabama and has
authored numerous, published legal ari-
cles, Hollis is a member of the Alabama
State Bar, the American Trial Lawyers As-
sociation, Birmingham Trial Lawyers As-
sociation and the President’s Council of
the American Trial Lawyers Association,
and Is certified as a civil trial advocate
by the National Board of Trial Advocacy.

Hollis was one of seven officers select-
ed for the new term. Others include Larry
W. Morris of Alexander City as president-
elect, C. Delaine Mountain of Tuscaloosa
as first vice-president, Lloyd Gathings, il,
of Birmingham as secrelary, John Higgin-
botham of Florence as treasurer and M.
Clay Alspaugh of Birmingham as imme-
diate past president.

The Alabama Trial Liwyers Association
consists of attorneys throughout the state
dedicated to preserving the existing ad-
versary system and protecting the rights
of individuals,

Godbold selected director of Federal
Judicial Center

Circuil Judge John C. Godbold of the
United States Court of Appeals for the
Eleventh Circuit, has been named the
new director of the Federal Judicial
Center in Washington,

Godbold’s appointment was an-
nounced by Chief justice Willlam H,
Rehnguist, chairman of the center's
governing board.

Godbold will succeed A, Leo Lovin,
who retired July 31 after more than a dee-
ade as the center’s director.

Gadbold, whe lives in Montgomery,
was appointed judge of the United States
Court of Appeals for the Fifth Circuit in
1966. He served as chief judge of that cir-
cuit for mast of 1981, and later that year
became the first chief judge of the newly-
created Eleventh Circuil, serving in that
position until September 1986.
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Prior to his appointment to the bench,
Judge Godbold was in private practice in
Montgomery for 18 years, Two of his for-
mer law parners also have served as fed-
eral judges: Judge Richard T, Rives, who
served as a judge of the Fifth Circuit
Court of Appeals, and later of the Ele-
venth Circuit Count of Appeals, from 1951
until his death in 1982, and Judge Tru-
man M. Hobbs, who was appointed to
the bench in 1980 and currently is chiel
judge of the Middle District of Alabama,

Godbold is a graduate of Auburn Unl-
versity and Harvard Law School. His law
school career was interrupted by military
service during World War 1l in the Unit-
ed States Army. In 1982, he received the
Auburn University Alumni Award for
Achievement in the Humanities.

Sirote, Permutt donation provides
computer lab

A $45,000 gift from a Birmingham law
firm has made possible a computer lab-
oratary at Cumberland School of Law;
the new facilities were opened officially
April 16, 1987,

The Sirote, Permutt, McDermott, Sle-
pian, Friend, Friedmar, Held and Apol-
insky Computer Laboratory, named for
its donnrs, will enable the law school
to develop a new area of curriculum de-
voted to computers and the law; the gilt
from the 70-member law firm was sup-
plemented with Samford funds to equip
the lab, which has a total value of
70,000,

With 16 computer termipals, video
projector and accessories, the lab is the
first in any law school in the southeast,
according to Cumberland Dean Parham
H. Williams.

The new courses made possible by the
lab will review developing law affected
by the increasing use of computers in so-
ciety, and will help students understand
the technical uses of the computer to im-
prove their lawyering skills.

Cumberiand introduced its first related
course, “Computers and the Law three

years ago. Cumberland professor Alex J.
Bolla will be director of the computer
lab.

Johnstone, Adams establishes
scholarship and awards at UA Law
School

The Mohile law firm of johnstone,
Adams, Bailey, Gordon and Harris re-
cently established a full-tuition scholar-
ship and two academic awards at the
University of Alabama School of Law,

The Johnstone Adams Scholarship for
Academic Excellence will be awarded
annually to an Incoming first-year law
student with an outstanding undergrad-
uate academic record. Selection will be
matle by the office of the dean of the law
school,

The tirm also established the Johnstone
Adams Award for Academic Excellence
in Admiralty and the Johnstone Adams
Award for Academic Excellence in Qil
and Gas. These $500 cash awards will
be presented annually 1o graduating law
students for the best final papers in these
subject areas,

PLS certification program

The National Association of Legal Sec-
refarios offers legal secretaries the oppor-
tunity o become a Professional Legal
Secretary (PLS). The term PLS is a desig:
nation which is a recognized standard of
excellence among, legal secretaries, and
means the legal secretary possesses at
least five years’ experience as a legal sec-
retary and passed a comprehensive two-
day examination determining that the
secrelary is quallfied to do work which
may be required in any size law office,
The PLS exam s designed to test the pro-
ficiency of legal secretaries and the only
certification avatlable to legal secretaries,
Any person having live years' experience
as a legal secretary and whao pays the re-
quired fee may sit for the examination,

The two-day examination consists of
seven parts: written communication skill
and knowledge; ethics; legal secretarial
procedures; legal secretarial accounting;
legal terminology, techniques and pro-
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cedures; exercise of judgment; and legal
secretarial skills. If at least two of the
seven pans are passed, the eaminee may
retake only the parts failed,

The PLS exam is given an the last Fri-
day and Saturday in September and the
first weekend of March in each year, and
alsa preceding the NALS annual meel-
ing. The permanent testing center in Ala-
hama is Jefferson State Junior College in
Birmingham, NALS provides information
regarding guidelines and recommended
stucly sources,

For further information, contact Mary
Jo Dennis, PLS, PLS Chatrman tor the Ala-
bama Association of Legal Secretaries,
12th Floor, Watts Building, Birmingham,
Alabama 315203, (205) 252-2889,

Clark admitted to board

Robent F, Clark, a Mobile attorney, re-
cently was admitted as a fellow of the
American Board of Criminal Lawyers,

Clark received his law degree from the
University of Alabama School of Law in
1970 and was admitted to the bar thal
5aIme year,

The American Board of Criminal Law-
yers was formed in 1978; requirements
for fellowship include a minimum of
seven years' experience as a criminal trial
or appellate lawyer, as well as participa-
tion in at least 35 felony jury trials or the
equivalent appellate experience,

Bar Commisioners elected

New bar commissioners were elected
during the month of July. The following
are biographica sketches and photo-
graphs of each incoming commissioner
and a listing of incumbent commis-
sioners,

10th Circuit, Place #6

OLLIE L. BLAN, |R., born May 22, 193],
Fort Smith, Arkansas; graduated, Fort
Smith Junior Coliege, 1951; received law
degree from Unmiversity of  Arkansas,
1954, Partner, Birmingham firm of Spain,
Gillan, Tate, Grooms & Blan.

Vice president, 1983-84, Alabama De-
fense Lawyers Association; member, Des
fense Research Imstitute, American Coun-
cil of Life Insurance {legal section), Amer-
ican Bar Association (Litigation, Anti-
trust, Tort and Insurance Practice sec-
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tions), International Association of De-
fense Counse! (chairman, Accident, Life
and Health Insurance Commities),

Member, Executive Commiltee, Birming-
ham Bar Assoclation, 1986-present;
chairman, leffeson County Historical
Commission, 1987-present,

Authored anicles published in Defense
Counsel Journal, the Forum, For the De-
fense, Alabama and Cumberland law re-
views; lecturer, cle seminars,

Bowles

flan

19th Circuit

JAMES R. BOWLES, born Oclober 8,
1944, Tallassee, Alabama; graduated
fram Auburn University, 1966, Liniversity
of Alabama Schoaol of Law, 1969, Partner
in Pienezza & Bowles 197176, sole prac-
titioner 197 784, partner in Bowles & Col-
tle, 1984-present.

Former captain, U5, Army; Vietnam vet-
eran, Awarded Bronze Star and Army
Commendation Medal,

Past president, 1978, =lmaore County Bar
Association: former member, 1977, Indi-
gent Defense Committee, and Unauthnr-
ized Practice of Law Commitiee, 1986,
Member, American Bar Association, Ala-
bhama State Bar, Elmore County Bar As-
sociation, Alabama Trial Lawyers Asso-
clation.

Married to former Joyce Perkins,
Tuscaloosa; son, John Robert Bowles.

10th Circuit, Place #4

THOMAS COLEMAN, born April 1,
1918, Birmingham, Alabama; attended
Birmingham Southem College; gradu-
ated from University of Alabama and
University's School of Law. Partner, Birm-
ingham firm of Whitrire, Coleman and
Whitmire,

Serverd, US. Navy, lour years during
World War I, discharged lieutenant com-
mander, US.N.R.,

Served as Deputy ULS. District Attorney
antl special Assistant Attorney General,
State of Alabama. Professor, Birmingham
Schoal of Law, over 20 years,

Married 1o former Una Connors; has
three children: Una Connors Coleman:
Lillian Lochrane Coleman Smith, alumni
director, Cumberland School of Law;
Thomas Coleman, Cumberland School
of Law graduate.

Coleman Crook

15th Circuit, Place #2

CHARLES M. CROOK, born July 26,
1938, reared Union Springs, Alabama;
undergraduate degree from University of
Alabama, 1960; law degree from Univer-
sity’s School of Law, 1961, Began practice
in 1964 with Goodwyn & Smith; 1970
became Smith, Bowman, Thagard, Crook
& Culpepper; 1983 merged with Balch
& Bingham of Birmingham.

Captain, ULS, Armwy Judge Advocate Gen-
eral's Corps, 1962-63; received Army
Commendation Medal,

Former member, board of directors,
Montgomery County Bar Association;
Alabama commissioner, 1972-present,
Natianal Conference of Commissioners
on Uniform State Laws,

Married 1o former Edith Rushton john-
ston; three children.

10th Circuit, Place #7

JULIAN MASON DAYIS, born July 30,
1935, Birmingham, alabama; graduate,
1956, Talladepa College, 1959, State Uni-
versity of New York School of Law. Senior
partner, Sirote, Permutt, McDermolt, Slep-
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ian, Friend, Friedman, Held & Apolin-
sky; adjunct professor, University of Ala-
bama Schoal of Law,

Member, Alabama State Bar, Birmingham
Bar Association {(immediate past presi-
dent), National Bar Association, Amer-
ican Bar Association, National Insurance
Association (past president).

On board ol Leadership Birmingham,
American Red Cross, Talladega College,
Southern Economic Council, Greater
Birmingham Community Service Award,
Birmingham Airport Authority, Down-
town Redevelopment Commission, The
Relay Mouse, WHHM Public Radio, the
Salvation Army, American Lung Associa-
tion of North Central Alabama, UAB Re-
search Foundation, Inc,, UAB President’s
Advisory Council, Birmingham Histori-
cal Society, Protective Industrial nsur-
ance Company of Alabama, Inc. (Execu-
tive Committee, vice president/general
counsel),

Secretary, stale Democralic Executive
Committee (Alabama Democratic Party
1978- ),

Married to former June Carolyn Fox; two
children, Karen Madeline Davis and Ju-
lian Mason Davis, K1,

Davis Dillaret
10th Circuit, Place #5

TIMOTHY L. DILLARD, born November
1, 1946, Montgomery, Alabama; gradu-
ated, University of Alabama, 1968, Cum-
berland School of Law, 1971. Practices
with Hampe, Dillard & Ferguson, Birm-
ingham,

Member, Birmingham Bar Association,
Alabama State Bar, American Bar Asso-
ciation, American Trial Lawyers Associas
tion, Alabama Trial Lawyers Association
(Executive Committes),
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Married 1o former Cece Fuller, LaFayoette,
Alabama; three children, Amy, Geoffrey,
Mark,

10th Circuit, Place #5

MICHAEL L. EDWARDS, born Septem-
ber 10, 1942, Birmingham, Alabama;
graduate, University of Alabama, 1964,
University's School of Law, 1966; Mem-
ber, Alabama Law Review, 1964-66. Cap-
tain, LLS. Army Judge Advocate General's
Corps, 1966-71,

Chairman, Business Tonts & Antitrust Sec-
tion, Alalrama State Bar, 1985-86, Grie-
vance Committee, Birmingham Bar As-
sociation, 1986,

Practices with Balch & Bingham, Birm-
ingham.

Edwards

13th Circuit, Place #3

MYLAN B. ENGEL, SR., born July 14,
1923, Summerdale, Alabama. Ciraduate,
University of Alabama, 1952, and Univer-
sity's School of Law, 1953, Alabama Law
Review, 1952,

Served, Alabama Legislature, 196170,
elected state representative, 1961, to fill
vacancy, re-elected 1962, Elected, Slate
Senate, 1966,

Member, Mobile County Bar Associa-
tion, Alabama State Bar, American Bar
Association. President, Mobile Bar Asso-
clation, 1982; Mobile Bar Association
Grievance Committee (three years), Ex-
ecutive Committee (five years),

Served, combat infantrvman, World War
Il, February 1944-July 1946; awarded
Combat Infantryman Badge, Bronze Star,
WWII Occupation Ribbon, Good Con-
duct Medal; honorably discharged 1946;
1946-47, War Department civilian, Vien-

na, Austria. Past president, Mobile Ser-
toma Club, Mobile County Chapter
Young Democrats; past member, board
of directors, Mabile Area Chamber of
Commerce,

Senior member, Engel, Walsh & Zoghby,
Mohile.

30th Circuit

WILLIAM E. HEREFORD, born October
17, 1939, Birmingham, Alabama. Grad-
uate, University of Alabama, 1964; Uni-
versity’s School of Law, 1970, Partner,
Hereford, Blair & Holladay, Pell City.

Member, American Bar Association, Ala-
bama State Bar, 5t. Clair County Bar As-
sociation {president 1983-84),

Married o former Paula Duncan, Wash-
ington, DC.: two children, Gibson and
William E,, 111,

Herelord

Higginbotham

10th Circuit, Bessemer Cut-Ofi

GEORGE M, HIGGINBOTHAM, born
November 26, 1932, Birmingham, Ala-
bama. Graduated, Birmingham Southern
College, 1958, University of Alabama
School of Law, 1961, Served four vears,
South Pactfic, LIS, Seventh Fleetr,

Licensed minister; served on Committee
on Substance Abuse since inception.

Married to former Jane Custred, Birming-
ham; three children and three grand-
children,

Private praciice, Birmingham,
Member, Sigma Delta Kappa, American
Bar Association, American Trial Lawyers

Association, Alabama Trial Lawyers As-
soctation, Alabama State Bar.
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13th Circuit, Place #2

BROOX G. HOLMES, born November
15, 1932. Graduate, University of Ala-
hama, 1954, University's School of Law,
1960, served in LS. Marine Corps, Since
1960, practiced with Armbrecht, Jackson,
DeMouy, Crowe, Holmes & Reeves in
Mobile,

Served, chairman, Alabama State Bar
Grievance Commiltee; previous membser,
Judicial Inguiry Commission, Past presi-
dent, Alabama Defense Lawyiers Associa-
tion; fellow, American College of Trial
Lawyers,

Marriedd 1o Laura Claire Holmes; three
children.

Holmeos

10th Circuit, Place #3

JAMES S, LLOYD, born March 2, 1948,
Birmingham, Alabama, Graduated, 1970,
University of Alabama, 1976, Cumber-
land School of Law. Naval officer, three
yiars, Yietnam war, Began practice in
Llewad, Ennis & Lloyd, Birmingham;
merged with Clark & Scott, Birmingham,
14384,

Served, president, YLD, Birmingham Bar
Association, 1983, Executive commiltee,
Birmingham Bar, 1984.86; presently,
chairman, Ethics Committee, Birming-
ham Bar; member, Alabama State Bar
Ethics Committee

Married to lormer Nancy Hudson; two
children, Jimmy and Lauren,

13th Circuit, Place #1

VICTOR H. LOTT, JR., born August 15,
1950, Mobile, Alabama. Graduated, cum
laude, 1972, University of the South;
1975, University of Alabama School ol
Law; founding editor, The Alabama Law
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and Psychology Review, 1975. Since
1975, practiced with Lyons, Pipes &
Cook, Muabile,

Member, Mobile Bar Association, Ala-
bama State Bar, American Bar Associa-
tion, Alabama Law (nstitute. Current
chairman, state bar Section on O}, Gas
and Mineral Law; since 1984, served on
Grievance Committee, Mobile Bar Asso-
ciation.

Served as chairman, board of directors,
Downlown YMCA, 1986; currently, di-
recton, Mid-Continent Ol and Gas Asso-
clation (Mississippi-Alabama Division);
treasurer, Metropolitan YMOUA of Maobile,
member, board of dinectars, Bays Club of
Mobile, Inc.; member, Mobile Touch-
down Club, Senior Bowl Association,
board of trustees of Jullus T. Wright
School Tor Girls in Mobile,

Married 1o former Austill Samiord; two
children, Mary Austill Samiord and Mar-
garel Walsh Samiord.

Matthews

13rd Circuit
WILLIAM B, MATTHEWS, horn February
12, 1931, Memphis, Tennessee, Gradu-

ated, 1952, University of Tennessee,
1956, Vanderbilt University School of
Law. Private practice, 1956-87, Ozark,
Alabama,

Served, bar commissioner,  1966-75,
1941-84: member and chairman, state
bar Grievance Commitiee, 197 779; Exe-
cutive Commuttee, 1973-74, 1981-82; Fi-
nance Committee, 1984-82,

Married to former Florence Carroll; three
children,

35th Circuit
WILLIAM D. MELTON, born Pine Apple,
Alabama, June 30, 1943, Graduated,

1964, Auburn University, 1966, Univer-
sity of Alabama School of Law,

Member, editorial board, Alabama Trial
Lawyers Journal, 197277, 1982-83; The
Alabama lawyer, 1973.76, 1982-84;
House of Representatives, 1967-70; spe-
cial Assistant Attorney General, 1972-79;
member, Senate, 1973-75,

Member, Conecuh County Bar Associa-
tion, Federal Bar Association, American
Bar Assaciation, Alabama State Bar, Ala-
bama Trial Lawyers Association, Assotia-
tion of Trial Lawyers of America, Ameri-
can Judicature Society, International
Society of Barristers, American Board of
Trial Advocacy.

Member, hoard of directors, First Ala-
bama Bank of Conecuh County, Eastern
Sleep Carporation, Richmond, Virginia,

Private practice, Evergreen.

Married to former Mancy Miller, Brew.
ton; two children, Dudley and Richard,

Melton

6th Circuit, Place #2

JOHN A. OWENS, borm July 7, 1939, Bir-
mingham, reared in Gordo, Alabama.
Craduated, 1961, University of Alabama;
LL.S, Naval Reserve, three years. Gradu-
ated, 1967, University's School of Law;
member, Farrab Order of Jurisprudence.

Practiced with Phelps, Owens, Jenkins,
Cibson & Fowler, Tuscaloosa, since
graduation,

Served as president, Tuscaloosa Rotary
Club and Tuscaloosa County Arts and
Humanities Council; vice president, City
ol Tuscaloosa Solid Waste Authority, (and
secretary) Tuscaloosa Academy Board of
CHrectors,
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Member, American Bar Assoclation, Ala-
bama State Bar, Tuscaloosa Counly Bar
Association,

Married to former Dorathy Terry, Red
Level, Alabama: two children, Apsilah
Geer Owens and Terry Elizabeth Owens,

23¢d Circuit, Place #2

5, DAGNAL ROWE, born March 25,
1947, Huntsville, Alabama. Graduated,
1969, University of Alabama, 1972, Uni-
versity’s School of Law (president, law
school student body), Received L L.M.,
1973, New York Uriversity School of Law.

Practiced with Cleary, Lee, Morris, Smith,
Fvans & Rowe since 1973,

Former member, Alabama State Bar
Board of Bar Examiners; editorial advis-
ory board, The Alabama Lawyer,

Member, board of directors, Huntsviile
Public Library, Huntsville Board of Zon-
ing Adjustment, Huntsville Rotary Club,

Married to former Melissa . Holliman;
two children.

Rowe Royer

23ed Circuit, Place #1

GEORGE W. ROYER, JR., born Sep-
tember 23, 1947 Aruba, Moved to Ala-
hama age 13. Graduated, 1969, Univer-
sity of Alabama, 1972, University’s
school of Law.

served, 1972-78, Assistant Attorney Gen-
eral, State of Alabama. Since 1978, with
Butler & Rover, Huntsville,

Married to former Susan Benson, Mo-
hile: three children.

15th Circuit, Place #3

JAMES R. SEALE, born March 6, 1944,
Selma, Alabama. Attended Emory Uni-
versity, Atlanta, CGeorgia; graduated,
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1966, University of Alabama, 1969, Uni-
versity's School of Law. Served, 196972,
captain, U5, Air Force, Judge Advocate
General’s Corps; major, U5 Air Force
Resarve,

Practiced, 1972-April 1987, Capell, How-
ard, Knabe & Cobbs, Manigomery; May
1, 1987, began practice with Haskell,
Slaughter & Young, pariner, Montgomery
office.

Served, board of directors, Montgom-
ery County Bar Assaciation; president of
assoCiation, 1986, Member, Alabama
State Bar, The Florida Bar.

Married tn former Nancy Lumpkin; three
children: Shelby, Brooks, Margaret,

36th Circuit
DONALD R. WHITE, born February 19,
1933, Lauderdale County, Alabama,

White

Seale

Graduated, 1959, Florence State Univer-
sity, 1966, Oklahoma City Law School,
Inactive member, Oklahoma Bar Assocla-
tion; active member, Alabama State Bar,

Practiced, Florence, Alabama, ten years;
Moulton, Alabama, nine years,

Married to former Verna M. Laman, Trini-
ty, Alabama; two children, Cindy R.
White, Shane L, White, &
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OF INTEREST

IRS Reporting of Real Estate Transactions

by E. Lanny Crane
Jackson Thornton & Company
Certified Public Accountants
Montgomery, Alabama

The Internal Revenue Service finally
has issued the temporary regulations
dealing with Code Section 6045—Re-
turns of Brokers, to assist real estate
closers in complying with the new re-
porting requirements for form 1099-8.
The real estate requirements were acd-
ed as a result of the Tax Reform Act of
1986,

The regulations indicate that only real
estale closings occurring after December
31, 1986, will be subject to the reporting
requiremient; however, no penalty will be
assessed with respect to a transaction that
closed before May 4, 1987, if the new re-
porting requirements are not mel,

The regulations for 1987 closings in-
dicate that only certain sales or exchang-
o5 of residential real estate will be sub-
ject to the reporting requirements in the
first year, It is anticipated that additional
types of real estate transfers will be re-
quired to be reported in the future,

The 1987 residential real estate trans-
fers required (o be reported imalve those
classified as one-te-four family real estate.
This includes any structure designed for
the occupancy of from one to four fami-
lies and any appurtenant fixtures, land
and associated structures transferred with
such structure, certain condominium
units and appuntenant common elements
and stock in a cooperative housing cor-
poration (as defined in Section 216),

The regulations exempl certain types
ol transactions and transferors from the
reporting requirements for 1987, Any
transfer of real estate involving fore-
closures and abandonments of securily
is exempt, along with gifts and refinanc-
ings, The reporting requirements also
do not apply to corporate transferors and
transferors that are governmental units.
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The person responsible for making the
information reports to the IRS is the “real
estate broker” The real estate broker is
identified as the person responsible for
closing the transaction, If a Uniform Set-
tlement Staterment prescribed under the
Real Estate Settlement Procedures Act of
1974 is used, the person listed as the set-
tlement agent on the statement 1s con-
sidered the closer (broker) for reporting
purposes, If a Uniform Settlement State-
ment is not used, then the person who
prepares the closing statement or other
written description of the disposition of
the gross proceeds is the real estate
broker, If no closing statement s pre-
pared, the person responsible for closing
the transaction Is a transferee’s or trans-
feror's attorney who materially partict-
pates in the transaction,

The parties, by agreement, may desig-
nate a person as the real estate broker,
assuming the person responsible for clos-
ing the transaction either is an attorney
for the transieree or transteror, a litle or
OSCTEW COMpany or a morigage lender.

The actual filing of the informational
reports lo the IRS of form 1099-B musl
be timely and in a form acceptable to the
IRS, Magnetic media reporting is manda-
tory for 1987 with two exceptions; first,
real estate brokers who reasonably ex-
pect 10 report fewer than 250 transactions
for the 1987 calendar year may conlinue
to file using paper documents, The se-
cond exception allowing use ol paper
form 1099 includes obaining a hardship
waiver, You must prove to the IRS that the
magnetic media f{iling requirements
would cause an undue hardship to you
OF your organization, This waiver muest
should be filed on form 8508 with the
National Computer Ceater, Martinsburg,
West Virginia, There is a trapsitional rule
for 1987 that will allow filing on paper
forms 1099 if a form 8508 filed in good
faith indicates the real estate broker
reasonably expects to file feswer than 500
returns {or 1987, The waiver request musl
be filed by November 30, 1987, to be ef-
fective for 19587,

The forms 1099-B are due 1o the trans-
ferors by January 31, 1988, and to the IRS
by February 29, 1988,

The informatian 10 be contained on
the form 1099 [ncludes the name, ad-
dress and taxpayer identification number
of the transferor; a general description of
the real estate; the date ol closing; the
gross proceeds with respect 1o the trans-
action: a description of property or ser-
vices received, or to be received, by the
transferor in addition to cash in the trans-
action: the real estate broker's name, ad-
dress and taxpayer identification number;
and any other information required by
the form 1099 instructions. o

Turberville wins indigent defense
award

Birmingham lawyer L. Dan Turber-
ville, Ir., received the 1987 Clarence
Darrow Award in recognition of his
representation of indigent capital
defendants. Established in 1986 and
given during the bar's annual
meeting, the award is made o a win-
ner chosen by the Indigent Defense
Committee from among  several
nominees,

lurberville's nomination was bas-
ed on his record in each of several
capital cases he handled over the last
two years, Although these were court
appointments, the actual cost ex-
ceeded court reimbursement.
Turberville obtained two IHe-
without-parole sentences in second
trials, one remand and a new tiial,
and one lifewithout-parole sentence
during a first trial,

A member of the bar since 1978,
Turberville 15 a native of Monroe
County, Alabama, a graduate of the
University of Denver (B.A,, history),
Florida State University (M.S.,
tehabilitation counseling) and Miles
College School of Law (.1, 1978),
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Recent Decisions of the
Supreme Court of Alabama—
Civil

Civil procedure . ..

rule 54(b) discussed

Precision American Corp. v, leasing
Service, 21 ABR 2411 (March 27,
1987)—Precision leased some equip-
ment and assigned its rights under the
lease 1o Leasing Service Corporation
(LSC) with recourse. LSC defaulted,
and Precision and LSC got Into a
dispute over the scope of the recourse,
Precision sued LSC, and LSC counter-
claimed for one-half the amount of the
lease and sued for possession of the
equipment, LSC moved for partial
summary judgment for the amount
Precision claimed represented the
recourse obligation, but reserved the
right to proceed later on the balance
of its counterclaim. The trial coun
granted LSC's« motion for partial sum-
mary judgment and cedilied the judg-
ment final under Rule 54ib) AR Civ.P
Precision claimed that the Rule 54
certification was improper since LSC
received summary judgment only on
a portion of its claim. The supreme
court agreed

The supreme court stated that Rule
54(b) certifications should be granted

only in exceptional cases and not be
ontered rnunnely Or as a courtesy (o
counsel, Rule 54{b) certification is not
appropriate unless it completely dis-
poses of a claim so as o make that
judgment final, It does not authorize
entry of final judgment an par of a
single claim. When & plaintill sues to
vindicate one legal sight and alleges
several elements ol damage, only one
claim is presented and certification s
nat propern A judgment cannot be
considered final as long as it leaves
open the question of additional dam-
ages, Not all of L5C's counterclaim
had been adjudicated, therelore, issu-
ance of the Rule 54({b} certification
Wils erroneous,

Recent
ecisions

by John M. Milling, Jx.,
and David 8. Byrne, Jr.

Civil procedure . . .

section 6-3-2(b){1) controls

when real estate involved

Ex parte: William C. Cannon, Jr. (In
Re: Willlam C. Cannon, Ir. v. The Ala-
haster Water and Gas Board), 21 ABR
2581 (March 27, 1987)—Pelitioners,
plaintiffs below, sought a writ of man-
damus 1o a Jeffersan County circui
judge to vacate his order translersing
the case from Jeffersan County to
Shelby County. Petitioners alleged
respondents negligently caused a
sinkhole on their property, which
damaged it, and also caused them to
sulfer distress and mental anguish.
They also claimed respondents’ con-
duct created a nuisance and amount-

lohn M. Milling,
Ir, is a member of
the Krrmn of Hill,
Fill, Carter, Fran-
ca, Cole & Black in

iontgomery. He
s a graduate of Spring Hill College
and the University ol Alabama School
of Law. Milling covers the civil partion
of the decisions.

David B. Byrne, i,
is a graduate of the
University of Ala-
hama, where he
recefved both his
undergraciuate and
faw degrees. Me is a member of the
Maontgomery firm of Robison & Belser
and covers the criminal portion of the
decisions.
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ed to a trespass. In addition 1o damages,
petitioners sought injunctive relief to pre-
vent further damage.

All petitioners lived In Shelby County
and all of the land was in that county,
Some individual respondents resided in
Jeffersaon County, and some foreign cor-
poration respondents did business in Jef-
terson County. Petitioners contended
venue was contolled by Section 6-3-7,
Ala. Code 1973, where respondents
claimed venue was governed by Section
6-3-2(b)N, Ala, Code 1975, The trial
court ruled with respondents, and the
supreme courl agreed.

The supreme court noted that since the
lawsuit related 10 real estate and some
of the relief claimed was of an equitable
nature, e, injunctive relief, Section
6-3-2(b)(1) controls, and Shelby County,
where the land lies, was the correct
venue,

Section 6-3-2(b)(1) provides that in suits
of an equitable nature against individu-
als, all actions involving real estate must
be commenced in the county where the
land lies, Thee supreme court said that the
fact that a foreign corporation also was
sued did not change venue,

Discovery . ..

hospital incident report may be

discoverable

Eulyn M. Sims V. Knollwood Park
Haospital, 21 ABR 2540 (March 27, 1987)

Plaintiff, a patient at the hospital, fell
from a chair In which she had been
placed and fractured her hip, She sued
the hospital for negligently allowing her
to fall. A dispute arose as 1o whether the
nurse left the plaintitf alone in the room
when she fell.

The hospital prepared an incident re-
port as was its custom and sent it to the
risk manager. The plaintiff sought discov-
ery of the repor and the hospital oh-
jected on the grounds the report was
“prepared in anlicipation of litigation”
and that there was no showing of undue
hardship necessary to justity production
of the repont, The trial court sustained the
hospital's objection, The plaintiff ap-
pealed the court's suppression of the in-
cident report. The supreme court
reversod,

The supreme court reasoned that the
hospital’s objection involved a two-lold
analysis, The objection is nol well-taken
unless the document is made “in antici-
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pation of litigation” and the document is
privileged as an atorney's “work pro-
duct” The supreme courl noted that, if
in connection with an event or accident
4 business entity in the ordinary course
ol business canducts an investigation for
its own purposes, the resulting incident
repont is discoverable, The fact that a
defendant anticipates the contingency of
liigation does not automatically qualify
an “in-house” report as work product,
Further, the report was prepared by the
hospital and contained information from
its employees and was not the work pro-
duct of an antorney, The fact that an at-
torney obtained a copy ol the incident
repor did not render it the attorney’s
work product.

Domestic relations . . .

mother’s unsuccessful paternity

suit does not bar child’s subse-

quent paternity suit under AUPA

Fx parte: Frica Alexis Snow (In Ke: Mate
of Alabama v. frica Alexis Snow), 21 ABR
2870 (April 24, 1987)—The child's mother
instituted a paternity action in 1983
under Section 26-12-1 thmugh 9, Ala,
Cade 1975 (deCGraffenried Act), That act
was repealed in 1984 and replaced by
the Alabama Unifarm Parentage Act, Sec-
tion 26-171 through 21, Ala. Code 1975
(ALIPA), Under the deGrattennied Act, the
child was not authorized to file a pater-
nity proceeding, On motion of the state,
the trial court determined that the child’s
subsequent paternity action was barred
by the previous action and the court
dismissed the complaint. The supreme
court granted cerioran and reversed the
cotrt of appeals and the trial court,

The supreme court stated that the
child’s suit was not barred by res judicata
because the child and the mother were
nol substantially identical parties with an
telentity of interest. The child was not and
could not have been a party to the pre-
vious suit. Privity for purposes of judicial
finality does not normally arise from the
relationship between parent and child,
The child's interest in bringing suil was
clifferent from the mother's.

The supreme courl held that Section
26171400, Ala. Code 14975, does not bar
the present litigation, Since an action
under AUPA s a civil action and gov-
erned by the rules of civil procedure, the
concern that the putative father may be
subjected to a multiplicity of lawsuits is

diminished because joinder and inter-
vention are available to brng all the par-
ties betore the court.

Worker's compensation . . .
employee barred from suing em-
ployer’s plant manager for failure
to obtain benefits for employee
Ernest E. Garnett, Sr. v, James lawrence

Neumann, 21 ABR 2790 (April 27, 1987)
Garmnett sued his employer’s plant man-

aper for his alleged failure to obtain

worker’s compensation benefits for Gar-
nell, The defendant filed a matinn for
summary judgment, claiming that the
suit was barred by the exclusivity provi-
sions of the Waorkman's Compensation

Act (Section 25-5-52, Ala. Code 1975).

The supreme courl agreed,

The supreme court nated it previous-
ly held that the exclusivity provisions of
the Workman's Compensation Acl ex-
tended o the employer, the worker's
compensation carrier and the carrier’s
employee, The supreme court now ex-
tends the provision to the employer’s
emplovee for an alleged wrongiul failure
o secure worker’s compensation bene-
fits. The supreme court reviewed Weldon
v. Hartford Insurance Group, 435 So,2d
1271 (Ala. 1983) and found that it js
sound law,

Zoning—City of Tuskegee V. Lacey
overruled

City of Fultondale v. City of Birming-
ham, 21 ABR 2882 (April 24, 1987)—Ful-
tondale and Trussville commenced an-
nexation proceedings of cenaln proper-
ty subsequently annexed by Birming-
ham. To accomplish the annexation, Ful-
tondale and Trussville had to create con-
tinguity with their existing city limits and,
therelore, they annexed portions of nu-
merous streets and highway rights-olway,
This annexation has been called “corri-
doe” ar “strip” annexatian, and such an-
nexation was authorized in City of Tus-
kegee v Lacey 486 50.2d 3193 (Ala
1985).

Birmingham maintained that this cor-
tiddor or strip annexation s invalid and
that Lacey should be overruled. The su-
preme court agreed that the use of public
road rights-obway (o creale contiguity is
unreasonable and invalid as a matter of
law and expressly overruled Lacey The
supreme court, however, did not hold
that corridar or sitip annexation is invalid
per se,
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The supreme court recopnized that
maost courts disfavor strip or corridor an-
nexation approved in City of Dothan v
Dale County, 324 So.2d 772 (Ala, 1975).
Therefore, Alabama does not require that
a substantial common bouncdlary exist be-
tween the city and the annexed territory,
as other states have done. However, in
this case and Lacey, public road rights-
of-way annexed were used merely to cre-
ate contiguity and, in affect, avoid the re-
quirements of a touching at some point.
This was not what the legislature in-
tended,

Recent Decisions of the
Supreme Court of the United
States

Warrantless search by probation of-
ficer held “reasonable” within mean-
ing of Fourth Amendment

Griffin v. Wisconsin, Case No,
86-5324, 55 US. W 5156 (June 23, 1987)

Do probation officers need a counl
warrant to search the home of a person
on probation? The Supreme Court, in a
five-to-four decision, said no, The Court
upheld a Wisconsin regulation that al-
lows prabation officers 1o search proba-
tioner’s homes without warranis if there
are “reasonable grounds” 1o believe the
homes contain something that violates
the terms of probation.

Justice Scalla held that the warrantless
search of Griffin's residence was “reason-
able” within the meaning of the Fourth
Amendment because it was conducted
pursuant to a regulation that s itself a
reasonable response o the “special
needs” of a probation system,

Justice Scalia’s opinion upholds the
Wisconsin search regulation because the
"special needs” ol the probation system
make the warrant requirement of the
Fourth Amendment impracticable and
justify replacement of the probable cause
standard with the regulation’s “reasona-
ble grounds” standard. The Court theo-
rized that the warrant requirement would
interfere to an appreciable degree with
the probation system by setling up a
magistrate rather than probation officer
as the determiner of how closely the pro-
bationer must be supervised, by making
it more difficult for probation officers to
respond quickly to evidence of miscon-
duct and by reducing the deterrent effect
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that the possibility of expeditious search-
ey otherwise would create,

Predicate requirements for admis-
sion of co-conspirator hearsay

Bourjaily v. United States, Case Na.
B5-6725, 55 U.S. LW 4962 (June 23, 1987)

Must a court, in weighing whether to
admit a statement as non-hearsay under
Federal Rules of Evicence, BOUWA)2)E),
determine by indeperdent evidence that
a conspiracy existed and that the defend-
ant and the declarant were members of
the conspiracy? The Supreme Court, in
a six-to-three opinion, said no.

Before admitling a co-conspirator’s
staterment aver an abjection that does not
qualify under Rule 803 (d)(2)(E}, a court
must be satisfied that the statement ac-
tually falls within the definition of the
rule, There must be evidence that there
was a conspiracy involving the declarant
and the non-offering party, and that the
statement was made in the course and
in furtherance of the conspiracy.

Led by Chief Justice Rehnquist, the
Court held that when the preliminary
facts relevant to the rule are in dispute,
the offering party must prave then by a
preponderance of the evidence and not
by some higher standard,

The defendant’s challenge centered on
the argument that in determining wheth-
er a conspiracy existe and whether the
defendant was a member of i1, the court
must look only to independent evidence
—that is, evidence other than the state-
ment sought to be admitted. In support
ol his challenge, the defendant relied
upon Glasser v. United States, 315 U5,
60 (1942}, in which the Supreme Court
first mentioned the so.called “boolstrap-
ping rule! Various courts of appeal had
widely adopted the Glasser view and
held that in determining the preliminary
facts relevant to co-conspirators’ out-of-
court statements, a court may not look
at the hearsay statements themselves for
their evidentiary value,

In rejecting the Glasser "bootstrap-
ping” theory, Chief |ustice Rehnguist’s
opinlon held that:

“Tor the extent that Classer meant thal
Courts could not lock to the hearsay
statements themselves Tor any purpose,
it has clearly been superseded by Rule
10408, Federal Rules of Evidence. I is
sutficient for 1oday to hold that 3 Coun
in making a preltminary lactual deter-

mination under Rule 8OUcH2NE), may
examinge the heassay statements sought
o be admitted Accordingly, we
hold that the Confrontation Clause
does not require a Court ta embark on
an independent Inguiry into the relia-
billty of statements that satisty that re-
quirements of Rule BO1d2NE)"

Mail fraud statute covers only pro-
perty crimes—severe limitation to
government prosecuting political
corruption cases

McNalfly v, United States, Case No.
86-234, 55 LS, W 1202 (June 24, 1987)
~Does Section 1341 of the Federal Mail
Fraud Statute prohibil schemes to de-
fraud citizens of their intangible rights to
honest and impartial government? The
Supreme Court, in a SeVER-10-two deci-
sion, sald no.

The Federal Mail Fraud Statute, 18
USC. 1341, protects only rights In money
and property, not intangibles such as the
right of the citizenry to good government.
This decision wipes out a theory of mail
and wire fraud that has been widely used
by prosecutors against state and local
government officials, and also against
private parties,

The statute, 18 U.S.C. 1341, prohibited
use of the mail to execute “any scheme
or artifice to defraud or for obtaining
money or property by means of false or
raudulent pretenses, representations or
promises,” The federal courts of appeal
had uniformly interpreted “any scheme
or artifice to defraud” to include a
scheme to defraud citizens of their in-
tangible rights to honest and impartial
government,

led by Justice White, the Court re-
versed the mail fraud convictions of the
defendant who participated in a scheme
in which a state officer selected an In-
surance agent to provide workmen's
compensation insurance lor the state on
condition that the agent share its com-
mission with other named insurance
agencies, one in which the state officer
had an ownership interest. There was no
charge that the state was defrauded of
any money or property or would have
paicl a lower premium in the absence of
the alleged scheme. Accordingly, the
new rule limits the scope ol §1341 (o the
protection of money or property rights
and dees not extend to the intangible
right of citlzens o good gowernment.
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Sentencing guidelines trigger ex post
facto considerations

Miller v. Florida, Case No. 86-5344,
107 S.Ct, 2453 (June 15, 1987)—Does the
application of a revised sentencing-
guidelines law to a convicted defendant,
whose crimes occurred before the law's
effective date, violate the ex post facto
clause of article 1 of the Constitution? A
unanimous Supreme Court said yes,

Justice Q'Connor, writing for the court,
herld that the revised guidelines “direct-
ly and adversely” affected the sentence
the defendant had received, The revised
guidelines resulied in the impaosition of
maore onerous punishment than the law
in etfect at the time the crimes were ac-
twally committed.

The Cournt recognized that no ex post
facto violation occurs if the change in the
law 15 merely procedural and does not
increase punishment. However, Justice
OrConnor added that the change at issue,
guideline sentence ranges, appears to
have little about it that could be deemed
procedural,

Having decided the case, Justice
O'Connor went further and held that
even i the revised guideline law did nol
“technically increase the punishment”
annexed to the defendant's crime, it
toreclosed his ab lity 1o challenge the im-
position of a sentence longer than his
presumptive sentence guidelines under
thir old law. Therefore, the petitioner was
substantially disadvantaged by the retro-
spective application of the revised guide-
lines 1o his crime.

Hypnotically refreshed testimony—
right to present defense

Rock v. Arkansas, Case No, 86-130, 55
U.S. LW 4925 (june 22, 1987)—Does the
Arkansas rule prohibiting the admission
of hypnotically refreshed estimony by a
criminal defendant violate her constitu-
tional right to testify in her own behali?
The Coun, in a fiveto-lour decision, said
yos.

Rock was charged with manslavghter
for shooting her husbhand. In order to
refresh her memory as o the precise
details of the shooting, she (wice under-
went hypnosis by a trained neuropsychol-
ogisl. These sessions were tape-recorded,
After the hwpnosis, Rock remembered de-
tails indicating that her gun was defec-
tive and had misfired, which was corro-
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borated by an expert wilness' testimony,
However, the Arkansas tnal court ruled
that no hypnotically refreshed testimony
could be admined and limited Rock's
testimony to a reiteration of her state-
ments to the doctor prior o hypnosis as
reported in the doctor’s notes, The Arkan-
sas Supreme Count asffirmed her convic-
tion and ruled that the limitations on her
testimony did not violate her constitu-
tional right 1o testify in her own behali,
under the theory that a criminal defend-
ant's hypnotically refreshed testimaony is
inadmissible per se, because it s
unreliable,

Led by Justice Blackmun, the Courl
said a state’s legitimate interest in barring
unreliable evidence does not extend
1o per se exclusions that may be reliable
in an individual case. The Supreme
Court overturned the Arkansas rule and
also said it was not prepared 1o endorse,
without qualifications, the use of hyp-
nosis as an investigative tool. The Count
reasoned that criminal defendants hawe
a right to testify in their own behalf under
the due process clause of the Fourteenth
Amendment, the compulsory process
clause of the Sixth Amendment and the
Fifth Amendment's privilege  against
seli-incrimination, Although the right 1o
present relevant testimony is not without
limitation, the Supreme Court held that

the restrictions placed on a defendant’s
constitutional right 1o testify by a state’s
evidentiary rule may nat be arbitrary nr
dispraponionate 1o the purposes they are
designed to serve, Specifically, the Court
held that Arkansas’ per se rule excluding
all hypnotically refreshed testimony in-
Iringes impermissably on a criminal de-
fendant’s right 10 testify in his or her own
behall.

Right to conflict-free counsel

Burger v. Kemp, Case No, 86-5375,
LS. (June 25, 1987)—Was a convicted
Georgla murderer denied a fair trial be-
cause his lawyer's pariner represented a
co-defendant? The Coust, in a close five-
to-four decision, said no.

Justice Stevens, writing for the majori-
ty, said that having law partners represent
co-tefendants is not a per se violation of
the canstitutional guarantee ol effective
assistance of counsel

The Supreme Coun also rejected the
argument that Burger was entitled to a
new sentencing trial because his lawyer
failed to present mitigating evidence
aboul Burger's unhappy and unstable
childhood,

Justices Blackmun and Powell wrote
separate dissents, which were joined by
Justices Brennan and Marshall. ]
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Young Lawyers’

Section

Young Lawyers’ Section convention activities

t the Alabama State Bar An-

nual Meeting in Mobile, the

Young Lawyers’ Seclion con-
cluded a busy bar year, The ¥YLS once
again co-sponsored the annual sem-
nar entitled, “Update '87; Recent De-
velopments in the Law,” The sessions
were well-attended, and all speakers
didl an sutstanding job. The credit for
this presentation goes to Steve Rowe,
¥LS CLE chairman, and Mary Lyn Pike
af the stale bar,

Thursday night, following the gen-
eral membership reception, the YLS,
in conjunction with the Mobile Y15,
sponsored an evening ol muslc and
social activity aboard the U.5.5. Ala-
bama, The long-awaited return 1o the
battleship was highlighted by the per-
formance of “Perfect tmage.” The
evening was a huge success, drawing
a large crowd, and served to get the
weekend meeting offl to a roaring
start. A much-deserved note of ap-
preciation should be expressed to
Duane Wilson and Donald Partridge
of the Mobile YLS and Sid Jackson of
the Alabama State Bar YLS for their ef-
forts arranging this event, This attrac-
tion has become a highlight of the
state bar annual meeting, and every-
ane s looking forward to next year's
party in Birmingham.

Thurschay afternoon, the YLS held its
annual business meeting. The iollow-
ing were elected for the coming year:
presicent, Charles R. Mixon, Jr.; pres-
ident-elect, M. Gunter Guy, |r.; sec-

retary, James . Anderson; and
treasuter, W, Percy Badham, 1),

Young Lawyers serve on state bar
committees

Alabama State Bar Presiclent Ben
Harris has continued the tradition al
requesting that young lawyers serve
on the most important state bar com-
mittees, Those persons selected by
him will serve as a very important fink
between the YLS and the state bar
and, in eftect, will be representing the
YLS an the various committees, Dur-
ing the coming year, those representa-
tves will report 1o the YLS Executive
Committee on the activitios of their
state bar committees. The following
appointments were made by Ben Har-
ris for the coming year: Altlernative
Methods of Dispute Resolution-Celia
Collins; Access to Legal Services-Rick
Kuykendall; Lawyer Advertising and
Solicitation-Terry McElheny; Bicen-
tennial of the U5, Constitution-
Charlie Mixon; Bar Directory-Rebec-
ca Shows; Correctional Institutions
and Procedures-Ron Forehand; Cli-
zenship Education-Richard Fikes; Fu-
tire of the Profession-Warren Lairc;
Ethics Education-Steve Rowe; Pro-
posed Judicial Building-James Ander-
son; Law Day-Rebecra Shows; Local
Bar Activities and Services-Tom Hef-
lin; Legislative Liaison-{im Sasser; In-
digent Defense-John Plunk; Interest
aon Lawyers’ Trust Accounts-laura

Charles R, Mixon
YLS President

Crum; Protessional Fconomlcs-Terry
McElheny; Lawyer Public Relations-
Percy Bacdham; Prepaid Legal Ser-
vices-Pal Harrls: Unautharized Prac-
tlce of Law-Amy Slayden.

Executive Committee appointed

In assuming the role as YLS presi-
dent, | have had the opportunity 1o ap-
point an executive committes to carry
aut the activities of the section, These
members perform the real work of the
¥YLS. Below are listed the names, ad-
dresses and welephone numbers of the
various Executive Committee chair-
persans. Alter reviewing the list, | urge
you to contact the chairperson of any
commiltee on which you wish lo
work; we are most interested in in-
volving more young lawyers in the
work of your section. | know you will
find that invalvernent in YLS activities
is a very rewarding experience,

Mr, Robert R, Baugh
CADDELL & SHANKS
Post Offlce Box 1727
Decatur, Al 35602
153.6401

Grants
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mMr. 0. Taylor Flowers

LEWIS, BRACKIN & FLOWERS
Post Office Box 1165

Dothan, AL 36302

792-5157

Local Bar Liasson-South

Mr. K. Preston Bolt, Jr.

HAND, ARENDALL, BEDSCOLE,
GREAVES & JOHNSTON

Post Office Box 123

Maobile, AL 36601

432-5511

Annual Seminar on the Gulf, Arrange-

ments

Mr. . Patrick Harris
HARRIS & HARRIS, PA.
200 South Lawrence Streel
Montgomery, Al 36104
265-0251

Child Advocacy

Ms, Laura Crum

HILL, HILL, CARTER, FRANCO,
COLE & BLACK

Post Office Box 116

Mantgomery, AL 36195

B34-7600

Bar Admissinns Ceremony

Mr. M. Thomas Heflin

HARE, WYNN, NEWELL & NEWTON
700 City Federal Bldg.

Birmingham, AL 35203

128-5330

Local Bar Liaison-North

Mr. Sidney W. Jackson, [l
Past Office Box 894

Maobile, Al 36601

433-6699

Annual Seminar on the Gulf,
Speaker and Program

Mr. James P Rea

HOGAN, SMITH, ALSPAUGH,
SAMPLES & PRATT

10th Floor, City Federal Bldg.

Birmingham, Al 35203

324-5615

Alternate Dispute Resolution

Mr. Frederick T. Kuykendall, 111
COOPER, MITCH & CRAWFORD
Suite 201, 409 21st Street
Birmingham, AL 35203

1289576

ABAYLS Liaison

Task Force on Legal Assistance

to Nonprofits and Artists

Mr. Stephen A, Rowe

LANGE, SIMPSON, ROBINSON &
SOMERVILLE

1700 First Alabama Bank Bldg.

Birmingham, AL 35203

250-5000

CLE

My G, Warren Laird

Post Office Box 1493

jasper, AL 35512

221-4383

lssues

Mr, James T, Sasser

WOOD & PARNELL, PA,

641 South Lawrence Streel

Past Office Box 4189
Montgomery, AL 36103
832-4202

Senior Bar Administrative Liaison

Mr. ). Terrell McElheny

DOMINICK, FLETCHER, YEILDING,
WOOD & LLOYD

Post Office Box 1387

Birmingham, AL 35201

939-0033

Muoeting Arrangements

Mr, Stephen W, Shaw
REDDEN, MILLS & CLARK
940 First Alabama Bank Bldg.
Birmingham, AL 35203
322-0457

Law Week

Mr. Keith Norman

BAILCH & BINGHAM

Post Office Box 78

Montgomery, AL 36101

834-6500

Youth Legislature judicial Program

Ms, Rebecca Shows
KINDERCARE, INC.

2400 Presidents Drive
Past Office Box 2151
Montgomery, Al 36197
277-5090

Publications

Mr. john Plunk

ALEXANDER, CORDER & PLUNK
Post Office Box 809

Alhens, AL 35611

2321130

Bylaws

Ms, Amy Slayden

407 Franklin Street, Suite Two
Huntsville, AL 35801
533.7178

Constitution Bicentennial

Mr. Duane A, Wilson

COALE, HELMSING, LYONS & SIMS
Post Office Box 2767

Mobile, Al 36652

Disaster Legal Assistance

Outlook

The YLS is looking forward to a very
exciting and busy year, In addition to the
several CLE programs presented by our
section, the bar admissions ceremonies
and our honared Youth Legislature and
Judicial Program, we will continue the
celebration of the bicentennial of our
Constitution, examine the possible in-
stitution of legal assistance programs for
non-prolits and artists, as well as increas-
ing our emphasis in the area of child ad-
vocacy, We also plan to continue devel-
apment of local young lawyers’ sections
and look forward 10 working with young
lawyers throughout the state,

Again, | urge you to devote some of
your valuable time to service 1o the pro-
fession, If you feel you can do so, please
contact me or any of the other officers
or Executive Committee members,

Finally, | add a word of thanks to Claire
Black, our immediate past president. She
did an outstanding job in leading our
section during the past year, and every-
one who was involved with YLS extends
congratulations and thanks to her for her
service, We look forward 1o Claire’s con-
tinued assistance and advice during the
upComing year =]
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Legislature adjourns

The Alabama legislature adjourned sine die Monday,
August 3, 1987, after completing what is considered by
many its most productive regular session in many years,

Tert reform captivated the legislature during the first third
ol the sesston; the second was as usual, while the final
third was embroiled in senate lilibusters, first on seat belts
and finally over local funding of education, bath of which
failed,

Although the legislature has only a few lawyers, two of
them, Senator Ryan deGratfennied, I, and Representative
Jim Campbell, distinguished themselves as president pro
tem of their respective houses,

Institute bills enacted

Alabama Uniform Guardianship & Protective Proceed-
ings Act—Acl No 87-590 This act revises the guardianship
law by delineating the powers, duties and appointment of
a “guardian” of the parson and a “conservator” of the estate,
This act becames effective January 1, 1988, and was spon-
sared by Representatives Mike Box, Jim Campbell, Beth
Marietta, Bill Slaughter and Demetrius Newton, and
Senator Ryan deGraffennied, Jr.
Deeds in Licu of Foreclosure—Senate Bill 141 This sets
torth the follawing: (a) the transfer rights of montgagors;
{B) no effect on the mortgagee’s Hien which he also could
foreciose; (¢} no right of redemption; (d) no merger of the
martgagoers and morgagees rights; and (e) no effect on the
rights of persons other than mortgagors. This act is effec-
tive immediately and was sponsored by Senator Rick
Manley and Representative Jim Campbell,
Trade Secrets—Senate Bill 83 This act defines trade secrets
and describes the acts which constitute misuse, It further
provides remedies for the protection of the trade secrets,
This act is effective immediately and was sponsored by
Senator Jim Smith and Representative Steve Hettinger,

Other bills of interest

Tort Reform=—This is in acdition 1o the ten bills that ori-
Rinally were a part of the 1ort reform package passed early
in the sesslon and signed lune 1, 1987, (see Alabama

Legislative Wrap-up

by Rabert L. McCurley, Jr.

Lawyer, July 1987, page 237). Three other bills passed the
legislature which limited liability, Act 82-391 established
the venue for all civil actions for damages for personal in-
jury, death or property damage filed against a county or
municipality to be in the county in which the act occurred,
Other bills limited liability against educational employees,
the board of podiatry and board members of volunteer
organizations, Acts B7-393, 872588 and SB, 233,
respectively

Criminal Law—Although the criminal code enumerates
offenses generally, each year various groups seek to have
particular crimes specifically enumerated. This year the
specilic crimes of chantable fraud (Act B2605), imber thet
equipment condemnation act (5.8, 203), motor vehicle
assault (5.8, 212} and shining car lights on real property
(Aet B2:575) were passed by the legislature,

Several bills dealing with drugs have made their way into
law, The most noteworthy moved the penalties for violating
the drug laws (rom Tile 20 into the criminal code (Act
87-603). Additionally, bills were passed increasing punish-
ment for the sale of drugs on school grounds (Act B7-610),
conspiracy to deal in drugs (Act BZ-612) and penalties for
courrtereil drugs (Act 82.603) and drug trafficking (5.B. 75),
Section 15-5-8 of the code was amended 10 allow [or night
time search warrants in cases where the property to be
seized includes a controlled substance (Act B7611). The

Robert L. McCurlay, Jr, 15 the
director of the Alabama Law
Institute at the Univarsity of
Alabama. He received his
undergraduate and faw
degrees from the University
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Opinions of the General Counsel

(This opinton originally appeared in the September 1986 edi-
tion of the Lawyer, but because of sa many inquiries regard-
ing the use of a disclaimer, the general counsel felt a reprint
would be helptul.)

QUESTION:

“Is the disclaimer contained in Temporary 2-102(E), name-
ly, ‘No representation is made about the quality of the legal
services to be performed or the expertise of the lawyer per-
forming such services’ required in all attorney adver-
tisements or only in those describing a certain specific legal
service or certain specific legal services?”

ANSWER:

The disclaimer is required only in attorney advertisements
describing a certain specilic legal service or certain specific
legal services,

DISCUSSION:
Prior to October 25, 1985, Disciplinary Rule 2-102(AN2)
provided:

“(A) A lawyer or law firm shall not use professional

cards, professional announcement cards, office signs,

letterheads, telephone directory listings, law lists, legal

directory lislings, similar professional notices or devices

or newspapers, except that the following may be used

it they are in dignified form:

LL L]

(2} A brief professional announcement card stating
(1) new or (2} changed associations or (3) addresses,
(4} change of firm name, (5) or similar matters, per-
taining to the professional office of a lawyer or law
tirm, which may be mailed to lawyers, clients, former
clients, personal friends, and relatives, It shall not
state biographical data except to the extent reason-
ably necessary 1o identify the lawyer or to explain
the change in his association, but il may state the
immediate past position of the lawyer, It may give
the names and dates of predecessor firms in a con-
tinuing line of succession, It shall not state the nalure
ol the practice except as permitted under DR 2106
(parenthetical numbers added)

Prior to January 26, 1983, Disciplinary Rule 2-102(AN7)()
provided:

“Na advertisernent shall be published unless it contains,
in fegible print, the following language:
“No representation 1s made about the quality of legal
services (o be performed or the experise of the Lavyer per-
forming such services™

On January 26, 1983, Disciplinary Rule 2-102(A)(7)0) was
amended to provide;

by William H. Morrow, Jr.

e

uwr]-u
(N Except in an advertisement containing only that informa-
tion permittedd by DR 2-102(A)(2) announcing the formation
or change of partnership or association or change in loca-
tion of the attorney’s offlce, no advertisement shall be pub-
lished unless it contains in legible print, the fallowing
language:
"‘Na representation is made about the quality of the iegal
services 1o be pedormed or the expertise of the lawyer per-
forming such services”

On Oclober 25, 1985, the Supreme Court af Alabama
rescinded Disciplinary Rules 2-101 through 2-106 and adopted
Temporary Disciplinary Rules 2-101 through 2-106.

Temporary DR 2-101 In perlinent parts provides:

LL L]

A lawyer shall not make or cause 10 be made a false or
misleading communication about (1) the lawyer ar (2) the
lawyer's services” (emphasts and parenthetcal numbiers
added)

-ud

Prior to January 6, 1986, Temporary DR 2-102(F)
provided:
‘Any lawyer who advertises concerning legal serviees shall
comply with the following:
{E) No communication conceming a limyer's services shall
be published or broadcast unless it contains the lollow-
ing language as an integral and prominent pan of the
presentation: "No representation is made about the quall-
ty of the legal services to be performed or the expertise

of the lawwer pefforming such services.” emphasis added)

On January 6, 1986, the Supreme Court of Alabama amend-
ed Temporary Disciplinary Rule 2-102(E) to read as follows:
“No communication concerning a laiwyet's sorvices shall be
published or broadcast unless it contains in legible andfor
audible language the following: "No representation is made
about the quality of the legal services 1o be performed or the
vxpertise of the lvwyer performing such services” (emphasis

added)

The case of Mezrano v. Alabama State Bar, 434 So. 2d 732
{1983} imolvied a challenge 1o the constitutionality of DR
2Z102(A) (7)) as it existed subsequent to fanuary 26, 1983,
The court held the disclaimer requirement is constitu-
tional, The court discussed the cases of Bates v, State Bar of
Arizona, 433 US, 350 and the case of In the Matter of R.M ),
455 U.S 191, Considering the disclaimer the court ob-
served:

L2 L]

"The appellant lawyer in R.ML had been found gullty of
vinlating several adventising provisions of the Missour Canons
ol Professional Responsibility,

The Alabama Lawyer

311




Wrap-Up

(Continued from page 310)

penalty for second degree rape was in-
creased (Act 87-607). The liability of a
spouse’s slgning jointly on an income tax
return was limited by Senate Bill 426,
Family Law—Parents now are required 1o
give consent before their daughter can
have an abortion (Act B7-286). Section
12-15-65 has been amended 10 allow an
out-ol-court statement, made by a child
under the age of 12 describing the acts
ol sexual conduct performed on the
child, to be admissible in dependency
hearings (Act 87397),

Business—Consistent with the Interstate
Banking Act which became effective this
vear, the Alabama Regional Reciprocal
Savings Institutions Act (Act 87-152) was
passed to allow Interstate acqeisitions by
savings and lean associations, Central fil-
ing of UCC statements for farm products
was ostablished (Act 82410) to provide
that central filing will be with the sec-
retary of state’s office.

Transportation—The speed  limit was
ralsed on rural interstate highways to 65
mph (Act BZ408). The Depariment of
Public Satety was given the authority to

set penalties for the transporation of
hazardous waste by regulation  (Act
B2600), A change also was made to the
perfection of a certificate af title of motor
vehicles to extend the filing date from ten
days 1o 30 days {(Act 87-412),

Taxation—Homestead exemptions for
persons over 65 were expanded {Act
87-589), while food stamp purchases
were made exempt from sales tax law
(Act B7-580), Two bills concerning the
collection of sales tax and the payment
of these taxes callecled 10 the State of
Alabama were passed on the last day
(5.B. 396 and 5.8. 397i. Alabama income
1ax law was changed 1o mirror the feder-
al law on deterred income tax plans (Act
B7622).

The person re-recording a mortgage to
correct errors no lonzer has 1o pay the
lax on the morlgage a second lime (5.B.
42). There were increases in circuit and
district court costs which are earmarked
for the coun system. The basic docket fee
for district court was increasec by $21
while the docket fee lor cases in circuit
coun was increased by $40, with an addi-
tional increase of 535 when there was a
jury demand.

There were bills

numeraous  local

passedd, Attorneys may wish to consult
with their local probate judge for a
review of the local bills affecting their
particular county,

Code

The legislature is not expected to
return for a special session. The next
regular session will convere in February
1988,

The Alabama Law Institute and Legis-
lative Reference Service are assisting the
Legislative Council in the rebidding of the
Code of Alabama. It s not expected
that there will be a change In the format
ol the code so as o necessitate the im-
madiate repurchase of a new set, As we
study proposals, any suggestions any bar
members have would be appreciated.

Institute annual meeting

The annual meeting of the Alabama
Law Institute was held July 16, 1987, in
Mobile during the state bar meeting, Of-
ficers elected were President Qakiey
Melton, Vice president jim Campbell
anel Secretary Bob McCurley, Elected to
the executive committee were Chief Jus-
tice C, C, Torbert, Senatar Ryan deGraf-
fenried, Senator Rick Manley, George
Maynard and Yetta Samford, |

Opinions
(Conbnued frem page 3H)

including a requirement that Limyer ad-
vertisements include a specified dis-
claimer of certification of expertise
following any listing of specific areas

of practice. Although no challenge was

made to the constitutionality of the dis-

claimer requirement, the Couort did

nate that the Bates decision suggested

the use of disclaimer requirements 1o

protect the public from misleading

lawwer advertising, The Court noted:
‘Even as to price advertising the
fRates] Court supgested thal some
regulation would be permissible.
For example, ., . the bar could re-
quire disclaimers or explanations ta
avoid false hopoes Id., 455 U.S,
at 200, 102 50 at 939 71 LEd 2d
o 72, n 1Y emphasis added)

In the case of lyvon and Blalock v
Alabama State Bar, 451 50, 2d 1367 the
court was called upon (o rule upon the
constitulionality of DR 21020A)(7)t prior
o its amendment on January 26, 1983,
i(the amendment of January 26, 1983,
made no substantivee change as (o the
precise issue in either Mezrano or Lyon

and Blalock).
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In Lyon and Blalock the court again
discussed Bates v, Sate Bar of Arizona,
suprra, and in the Matter of R.M.JL, supra.
The court alse quoted from the case of
Central Hudson Gas v. Public Service
Commissinn of New York, 447 LS. 557
as loliows:

“To answer that question, we tum to the
test which was formulated in Central
Hudson Gas v Pubfic dervice Cormmms
sion of New York 447 U.S 557, 566,
100 5.1, 2343, 2351 65 1,Ed, 2d 340
(1980) quoted in h the Matter of R.M L,
455 LS, at 20304, 102 5C1, at 93734,
‘In commercial speech Cases, then,
a tour-part analysis has devweloped,
Al the outset, we must determine
whuether the expression is protected
vy the First Amendment. For come
mercial speech to come within that
Pprewision, it at least must concern
lawinl activity and net be mbslead-
ing, Next, we ask whether the as-
sertedd governmental interest is sub-
stantial. If both ingquiries yield pos-
ihive answers, we myst determing
whether the regulation directly ad-
vances the governmental intensst as-
sedted, and whether it is not mare

extensivie than is NECEssary 1o serve
that interest™
in ruling that the disclaimer provision

15 constitutional the court observed;
L1

“ L0 s reasonable to assume that
same eaders ol an advertisement, such
an the one presently before us, might
believe that the atorney s a specialist
or has grealer expertise in peformung
the services advertised than attarneys
who do not advertise, Accordingly, we
upheld that disclaimer requirement in
Mezrano because of the Bar's substan-
tial Interest In preventing the publjc
from belng misled, This restriction
meels the requirements of Central Gas
and KM because the disclaimer is
directly related to that interest, and 15
not more extensivwe than necessary 10
senve that interest” (emphasis added)
Numerous inquiries have been
directed to the office of the general
counsel inquiting as 1o whother the
disclalmer is required in cerain adver-
tisements, The disclaimer is required on-
ly in attorney advertisements describing
a coertain specific legal service ar certain
specific legal servicoes. This opinion may
serve to clarify that point ]
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Mary Lyn Pike
Assistant Executive Director

1987 compliance deadline near

December 31, 1987, is the deadline for
ecarning 12 approved CLE credits, i there
are any doubts about the accreditation
of any course taken curing the year, now
is the time to resolve them,

Some courses are astomatically, i.e.,
presumptively, accredited because they
are conducted by approved sponsors and
meet all accredilation standards, (See the
list of approved sponsors and their tele-
phone numbers) Others must be re-
viewed upon application by sponsors, If
an application has not been submitted
or ts incomplete and an attorney has not
heen notified of accreditation, the course
probably has nat yet been approved,

CLE transcripl: new service to
members

Throughout 1987 the MCLE Commls-
sion’s secretary has been entering course
registration inlormation ino the bar's
compuler, compiling CLE transcripts for
members, The commission authorized
these compilations in order to provide a
service 1o attorneys and their secretaries,
1t is hoped fewer phone calls and letters
will be needed this year and, to forestall
same of them, here are answers (0 some
anticipated questicns.

The Alabama Lawyer

Q:

2

o

o

| attended a course not listed on my
transcript. Will | get credit for it
If the course was accredited, simply
add it 1o your transcript, Our system
still is built on individual honesty,
and the commission will accept your
report of attendance.

¢+ | think 1 attended a course but | am

not sure, How can | find outf

Call or write the sponsor of the
course to confirm your attendance.
If the course ts nat on your transcript,
the commission does not have a
record of your attendance but you
are free to add it.

: | laft early but you have given me

credit Tor attendance of the whole
course. What should | do?
Because the MCLE Commission
chose not 1o burden sponsors and at-
tarneys with sign-infsign-out sheets,
the only solution was to give each
registered attorney credit for full at-
tendance, If you missed part of a pro-
gram, deduct one credit per 50
minutes missed and make the cor-
rection on the transcript.

t | taught part of one of the seminars

listed. How do | figure the creditst
Give yourself 60 credits per hour of
presentation, if you prepared a
substantial handout, and 3.0 credits
per hour if you did not do so (one
or two pages do not count.) List these
ds teaching credits, and subtract the
lime spent on stage from the credils
available for the course. Give your-
sell credit for whatever time you
were in the audience,

If you were an a panel, send a copy
of the program schedule to MCLE
Commission Secretary  Diane
Weldon and she will figure the
credits to which you are entitled.

t What attachments should accom-

pany the transcript when 1 return it
to the commission?

None—no cover fetler, no certilicates
of attendance, no copies of
brochures, no handouts. Opening,
reviewing and fliling over 7500
reports per year is a very time-
consuming task involving at least
three staff members and costing you
bar dues. Please simplify your life,
our lives and your secretary’s life:
place the signed transcript in an
envelope withoul any attachments or
enclosures,

Q: Anything else | can do to save bar
maoney(

A: Yes. Comply on lime, give your
secretary sufficient infermation to
complete or correct your transcript,
follow up to see that it is mailed and,
maost important, keep a copy of the
report for your records. Your profes-
sional liability insurance carrier, the
IKS, potential employers and any
number of others may ask vou for a
copy yrars from now,

Last, if you receive a reminder letter
Irom the MCLE Cammission or no-
tice from the Disciplinary Commis.
sion that your report has not been re-
ceived, simply submit, or resubmit,
it or go out and earn some credits
and repart them,

1987 Approved Sponsors

Administrative Office of Courls—Ala-
bama Judicial College
(2005) H34-7990

Alabama Bar Institute for Continuing
Legal Education
{205) 348-6230

Alabama Consortium of Legal Services
Programs
{205) 264-1471

Alabama Criminal
Association
(205} 2630003

Alabama Duefense Lawyers Assaciation
{205) 2651276

Alabama District Attarneys Association
{205) 261-419

Alabama Lawyers Assoclation
{2058) 731-0608

Alabama Stale Bar and bar sections
1205) 269-1515

Alabama Trial Lawyers Association
(2005) 262-4974

American  Bar
sections
(312) 988-5000

American College of Trial Lawyers
(213) 879-0143

American Law Institute—American Bar
AssoCiation
(215) 2431600

Association of Trial Lawyers of America
{BOO) 424-2725

Defense Lawyers

Association and bar

313




Birmingham Bar Association
(205} 251-8000

Commercial Law League Fund for Public
Education
(312) 236-1118

Cumberland Institute lor Continuing
Legal Education
{205) B70-2865

Defense Research Institute
(312) 944-0575

Federal Bar Association, Monlgomery
Chapter

{205) 567-2545
Federal Bar Association, North Alabama
Chapter

(205) B76-4237

Huntsville-Madison
Associalion
(205} 533-1660

AssocCiation ot

County Ba

International Delense
Counsel

{312) 368-1494

Library of Congress—Congressional
Rosearch Service

(202) 2871757
Mobile Bar Association

{205) 433-9790

Montgomery County Bar Association
(205) 265-4793

Mantgomery County Trial Lawyers
Association
(205) 264-9900
Morgan County Bar Young Lawyers'
Section
{205) 3537820
Mational Association of Allerneys
General
(202) 628-0435
National Assoclation of Bond Lawyers
(312) 920-0160

National Assoclation of Railroad Trial
Counsel
(213} 4597659

Mational Bar Association
(202) 7929002

National College of District Attorneys
{713) 749-157

National College of Juvenile Jostice
{702) 7684-6012

National Health Lawyers Association
{202) 393-3050

National Institute for Trial Advocacy

il4

(800) 225-6482

National Judicial College
{702) 784-6747

National Legal Aid and Defenders

Association
{202) 4520620

National Organization of Social Securi-
ty Claimants’ Representatives

(800) 431-2804
National Rural
Association

{202) B579500

Electric Cooperative

atent Resources Group, Inc,
{202) 223-1175

Practising Law Inslitute
{212) 765-5700

Southwestern Legal Foundation
(214) 690-2177

Transportation Lawyers Association
(103) 871-6323

Tuscaloosa County Bar Association
{205) 345-6789

Tuscaloosa Trial Lawyers Association
(205) 758-9044 n

Classified

Notices

SERVICES

EXAMINATION QOF QUESTIONED
Documents: Handwriting, typewriting
and related examinations, International-
ly court-qualified expert witness.
Diplomate, American Board of Foren-
sic Document Examiners. Member;
American Society of Questioned Docu-
ment Examiners, the International As-
sociation for Identification, the British
Forensic Science Society and the Na-
tional Association of Criminal Defense
Lawyers. Retired Chiel Document Ex-
aminer, USA Cl Laboratories, Hans
Mayer Gidion, 218 Merrymont Drive,
Augusta, Georgia 30907, (404) 860-
4267,

FIRE INVESTIGATIONS for attorneys
and insurance companies, Our firm
specializes in fire, fraud, arson,
subrogation and surnwillance. Insurance
background., Qualified in state and fed-
eral court, References and rates will be
furnished upon request. James E. Posey,
Ir., and Linda F. Hand d/b/a Investiga-
tive Services, 4849 [Oth Avenue, N,,
Birmingham, Alabama 35212 (205)
591-1164.

VALUATIONS/FAIRNESS OPINIONS
Closely-held Businesses, Banks, Profes-
sional Practices, For ESOPs, Gilts, Estate
Planning, Shareholder Disputes, Dissol-
utions, Economic Loss, Experience with
hundreds of cases and many industries.
Litigation Support. Court Testimony.
Calliwrite for our Newsletter. MERCER
CAPITAL MANAGEMENT, INC,, 1503
UNION AVE. #201, MEMPHIS, TEN-
NESSEE 38104 (901} 725-0352,

LEGAL RESEARCH HELP. Experienced
attorney, member of Alabama Bar since
1977, Access to law school and state law
libraries, Westlaw available. Prompt
deadline service. $35/hour. Sarah Kath-
ryn Farnell, 112 Moore Building, Mont-
gomery, Alabama 36104, 2777937, In
lefferson and Shelby counties, call
free: 322-4419. No representation is
made about the quality ol the legal
services to be performed or the exper-
tise of the lawver performing such ser
VICE S,

RESEARCH/LOBBYING FIRM  Assist-
ance in dealing with Congress, Execu-
tive Branch (e.g. Depts, of Commerce,
State, Defense, Treasury) and Federal
Agencies, Document retrieval, Close 1o
Federal Offices. MARX & KRAME, Suite
900, 1101 Connecticut Ave.,, NW,
Washington, DC 20036, Phone (202)
2931750,

Medical, Hospital Malpractice}

1800 =% EXPERTS

LOWERT PRICERD
T iEnvioe

Comparef R ::Imima\-.-m
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Classified Notices

RATE S Mwvtilaera; o Uk, ewciie fod “poaifjons warrked ™ of SposiiRns ofemmg™
Tistiogy, whinds are al the manewembae gk, Moumemles: S8 pet ierion of

15000 el or lirws. S50 per auuinional vl Clissihmg copy s paymisnt must
b i ot acvording o the ballowing pildishing wlisdule

S A7 e Dead] e July 31
Nim AP (siise— Dsillioe Smm W

W deadline exiennonmts will bie made. Send claniliod coge and peyment, made

it The Alsbama Lavper 1 Alabaing Laages Clasiliody, oA SMargaiot Laicy,
FUI Bon 4150 Monmeonery. AL TR0

FOR SALE

FOR SALE: S0. Dig.; Am, Jur. Proof of
Facts and Am. Jur. Proof of Facts 2d;
Bender, Computer Law {2 volumes); |ay-
son, Handling Federal Tart Claims (3
Volumes); Dixon, Drug Product Liabili-
ty {2 Volumes); Rabkin and Johnson,
Current Legal Forms with Tax Analysis
(22 Volumes), All current and complete
except Rabkin needs June ‘87 release,
Contact Currun C. Humphrey, 549
Quarter Mountain Road, Harvest, Al-
abama 35749 (near Huntsville), (205)
852-8392, but will be away Sept. 5-27,
1987,

FOR SALE: USED LAW BOOKS Ala-
bama Reports/Appellate Reparts, Ala-
bama Code, Southern Reporter Ist & 2d,
Southern Digest and more, SAVE 30-
60"% We buy, sell & trade. LAW BOOK
EXCHANGE (800) 325-6012 PO. Box
24990, Jacksonville, Florida 42241
4990,

FOR SALE: Antique Alabama maps, Au-
thenticity guaranteed, Excellent office
decaration when framed, Write tor list
and photos, Sol Miller, P0O. Box 1207,
Huntsville, Alabama 35807,

EQOR SALE; Brother EM-200 Memory
typewriter with disk drive and disks. In
excellent condition. Send inquiries to
Bowles & Cottle, PO. Box 704, Tallas-
see, Alabama 36078, Phone (205) 283-
6548,

FOR SALE: One (1) set of United States
Code Service, like new, very reasona-
ble—phone (205) 939-1327 or wrile
2153 14th Avenue, South, Birmingham,
Alabama 35205,

FOR SALE: ALR Federal, all volumes
up-to-date, like new—one-hali price of
new set. Contacl Cody Wayne Foole,
1617-B Second Avenue, Opelika, Ala-
bama 36801, Phone (205) 74578448,

LAW BOOKS:; ALR, 2d and ALR, 3d,
complete, $995 (appraised wvalue,
$1,600); Amjur, 2d, with 1983 p.p..
$195 (appraised at $890);, Amjur Trials,
$175 (appraised at $385); Aiabama
Reports, Vols, 200-295, $1,440;
Alabama Reporter, Vols, Southern
131456, $660 (44 vols,), Contact Tom
Winsdard, (205) 367-8227, PO, Box 426,
Carrollton, Alabama 35447,

FOR SALE: Alabama Reparls 1-49,
281-295, 331-497, Southern Reports
1-200; Southern Reparts 2d 1-:200; Ala-
bama Apps 44-57; Alabama Digest
{complete and current). Contact How-
ard C. Alexander (205) 281-2937,

FOR SALE: Bender's Soutneast Transac-
tion Guide and Bender's Southeast Lit-
igation Guide, Both sets are complete
with current supplements. Contact
Johnny Langley (205) 695-9427, PO,
Box 643, Vernon, Alabama 35592,

FOR SALE: COLLEGE LAW by Albert S,
Miles, Ph.D,, |.O. Just published; $27.95
hardcover; $19.95 soltcover. Order from
author, 1406 Universilty Doulevard,
Tuscaloosa, Alabama 35401,

FOR SALE: One set of Southern Re-
porter (st and the first 100 volumes ol
Southern Reporter (2nd). Also, current
set of Code of Alabama, Contact Mar-
vin Rogers, 1521 13th Sreet, Tusca-
loosa, Alabama 35401, Phone (205)
J49-2852.

JURY SELECTION BY GRAPHOANAL-
¥SIS—you can tell from handwriting
whether the person Is conscientious,
cautlous, conservative, prejudiced,
generous,  sympathetic, critical, in-
dependent; their goals, erganizational
ability and much maore, totaling 36 in-
dividual categories. Instant reference.
Pocket-size book. ALT, P.0. Box 229, In-
dependence, Missouri 64051, $15.95,
plus tax and $2.00 shipping.

POSITIONS OFFERED

ATTORNEY JOBS—National and Fed-
eral Legal Employment Report: highly
regarded monthly detailed listing of
hundreds of attorney and law-related
jobs with LLS, Government, other pub-
fic/private emplovers in Washington,
DC., throughout LS and abroad,
$30—3 months; $50—6 months. Fed-
eral Reports, 1010 Yermont Ave, NW,,
#A08-AB, Washington, D.C. 20005.
(202) 393-3311, Visa/MC,

ASSOCIATE POSITION in Mont-
gomery flrm. Plaintiff trial practice.
Zero 1o three years' experience, Must be
member of Alabama State Bar, Salary
negoliable, Inquiries held in strictest
confidence. Please send resumes to: At-
torney Applications, P.O. Box 829,
Montgomery, Alabama 36101-0829.

BIRMINGHAM LAW FIRM seecks
lawyer for position in commercial and
retail litigation departiment, Experience
is preferred, Class standing in top third
ol class is required, Apply in confi-
dence to P.O. Box 55356, Birmingham,
Alabama 35255,

POSITION AVAILABLE in small law
firm, one and one-half years old, for
lawyer with two-four years’ experience
and interest in business litigation, cor-
porate law and corporate bankruptcy.
All inquiries confidential, $end résume
to: Hiring Partner, PO. Drawer 1865,
Birmingham, Alabama 35201-1865.

EXPANDING AV FIRM In Norh Ala-
hama city seeks experienced commer-
cial lawyer to compliment existing prac-
tice. Apply to: PO, Box 2008, Hunts-
ville, Alabama 35804,

Classified advertisements deadline,
for the November 1987 issue
is September 30, 1987
No exceptions will be given.

The Alabama Lawyer
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Memorials

These natices are published immedi-
ately after reports of death are received.
Biographical information not appearing
in this issue will be published at a later
date if information is accessible. We ask

Herbert 1. Burson, Jr—Montgomery
Admitted: 1949
Died: April 26, 1987

Robert Harold Freeman, |Jr—
Birmingham

Admitied: 1977

Died: June 14, 1987

Elliott Graham Gibbons—Mobile
Admitted: 1952
Died: June 13, 1987

Marion Lewis Gwaltney—Montgomery
Admitted: 1942
Died: June 25, 1987

Reuben Kyle King—Montgomery
Admitted; 1957
Died: June 6, 1987

Jean Paul LaCour—Pensacola, Florida
Admited; 1937
Died: June 13, 1987

Hugh Strother Patterson, Sr—Bushnell,
Florida

Admitted: 1937

Died: July 2, 1986

Shuford Brandon Smyer—Birmingham
Admitted: 1912
Died: june 11, 1987

you to promptly report the death of an
Alabama attorney 1o the Alabama State
Bar, and we would appreciate your assist-
ance in providing biographical informa-
tion for The Alabama Lawyer.

George Edwin Stone, Jr—Mobile
Admitted: 1935
Died: April 25, 1987

William Borden Strickland—
Birmingham

Admitted: 1955

Died: April 23, 1987

White Edward Gibson, Jr,

White E. Gibson, Ir, an honored
member of the Birmingham Bar Associa-
tion for 57 years, died April 30, 1987, He
also was a member of the Alabama State
Bar and the American Bar Association
and practiced with the firm of Lange,
Simpson, Robinson & Somerville, Gib-
son's practice covered many areas of law
but he particularly was known as a rail-
road defense counsel,

Gibson was born in 1908 and gradu-
ated from the University of Alabama
School of Law in 1930, He served in the
United States Army Reserve for more
than 25 years; during World War I, Gib-
son was staff judge advocate of the Fourth
Infantry Division in Europe and held the
rank of colonel,

Gibson is survived by his son, While
E. Gibson, i, of New Orleans, Louisi-

ana, ]

Jean Paul LaCour

On June 13, 1987, Colonel Jean Paul
LaCour, United States Army (retired),
died. He graduated in law at the Univer-
sity of Alabama in 1937 and was a mem-
ber of Alabama's varsity foothall team.

He opened a law office, bul was soon
recruited by the FBI, where he served un-
il World War 1. He was selecled and
commissioned a 2nd Lt in Coast Artillery
{anti-aircraft), He later was transterred to
the Corps of Engineers and commanded
treops in combat in World War 1l, He
participated in the invasion of Sicily and
the Nalian mainland, and thereaiter he
served with distinetion in other parts of
the European Theatre,

He was still in the Army during the Ko-
rean operation and commanded a bat-
talion after the Inchon landing, He was
promoted to colonel, United States Army,
November 1, 1954, He retired as a col-
onel in the Transportation Corps in 1963,

He received the following military dec-
orations: American Defense  Service
Medal, American Campaign Medal,
Warld War Il Victory Medal, Merit Linit
Commendation, EasternfAsiatic/Euro-
pean Campaign Medal, Korean Service
Medal, United National Service Medal,
Natlonal Defense Service Medal, Bronze
Star, Qak Leaf Cluster to Ammy Commen-
dation Medal and Armed forces Reserve
Medal,

Alter retirement, he accepted employ-
ment in the offices of Jones and Welch
untif he could take The Florida Bar ex-
amination. Upon passing the examina-
lion al age 70, he became an associate
in the firm until his retirement in 1983,

The day after his death, a letter was
received inviting him to attend his 50th
class reunion at the University of Ala-
bama,

He was a man of the highest integrity
and ethics. He was a credit to both the
legal and mililary professions.

|. McHenry Jones
lones & Welch
Pensacola, Florida
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Ex Arguendo . . .

““A democracy cannot exist as a permanent
form of government. It can only exist until
the voters discover they can vote them-
selves largess out of the public treasury.
From that moment on the majority will
always vote for the candidate promising
the most from the public treasury — with
the result that democracy will collapse
over a loose fiscal policy, always to be
followed by dictatorship.”

An observation 200 years ago by British historian Alexander Tyler,

el
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