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Finding Malpractice Insurance Does

Not Have To Be A Trip Through
Troubled Waters!
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Call AIM.
We Take the Bite
Out of the Process.

Attorneys Insurance Mutual Telephone (205) 980-0009
of Alabama, Inc. Toll Free (800) 526-1246
200 Inverness Parkway FAX (205) 980-9009

Birmingham, Alabama 35242-4813

“A Mutual Insurance Company Organized by and for Alabama Attorneys”
www.AttysinsMut.com




" EVEN SMALL PROJCTS
DESERVE BIG TALENT.

Sure, we're the choice of top law firms and Fortune 500 companies.
But you don't need a big name or big cases to get big talent. Our professionals
dont need training wheels, they start performing from day one,
So, whether you need an attorney, a paralegal or an entire legal department,
call us today. We'll help you keep your project moving right along.

(205) 870-3330 + (800) 737-3436 » (205) B70-3337 fax

Special Counsel

The Global Leader in Legal Solutions

www spacialcounsel.com A Modis Professional Services Company m




ABICLEs [
C’LL Line-Up

SEPTEMBER 7 Social Security Disabillity Law in Tuscaloosa
28 Practical Criminal Defense Law in Tuscaloosa

OCTOBER Collections Law in Birmingham

What Every Real Estate Lawyer Needs to Know in
Birmingham

Pre-Trial Practice and Procedure in Birmingham
Family Law Retreat to the Beach in Gulf Shores
Federal Practice and Procedure in Birmingham

ABICLE

ALABAMA BAR INSTITUTE FOR

CONTINUING LEGALEDUCATION

NOVEMBER Tort Law Update in Birmingham
8 Dapositions in Birmingham
16 Bankruptey in Birmingham
28 Trial Skills in Mobile
30 Trial Ekills in Montgomaery
30 Estate Planning in Birmingham
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DECEMBER & Jury Selection in Birmingham
6 Alabama Update in Mobile
7 Alabama Update in Montgomery
13 Fundamentals of Will Drafting in Birmingham
13 Trial Skills in Huntsville
14 Alabama Update in Huntsville
19 Depositions in Montgomery
20 Trial Skills in Birmingham
20 Video Replays in Tuscaloosa
21 Alabama Update in Birmingham

SCHOOL OT LAW

THE UNIVERSITY OF

ALABAMA

DECEMBER 2001- JANUARY 2002
Dec. 27, '01 - Jan. 3, '02 Ski and CLE in Beaver Creek, Colorado

Register Now for Fall Senunars:
Go to http:vwww.abicle.org. or Call us at 1-800-027-651
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You work in a small law firm.

It’s how you know
you’ll have the flexible,

easy-to-use research tools you need

to serve your clients.

Because your work
is anything but small

LexisNexis™ provides you the exact research resourc :
need, backed by our award-winning customer service, free
training and expert consultation.

3 Custom Content Packages
O Flat-Rate Pricing

) Superior Standard Features
Shepard’s* Citations
Lexis® Search Advisor
Core Concepts
Case Summaries
News and Public Records
Free Printing

LexisNexis"

[t’s how you know~

Learn more about small law resources @ www.lexisnexis.com
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Lurry W. Marris

Enjoy the Journey

5 one wug said o me shortly after being

installed as the §25th Alabuma State Bar pres-

ident, “"Mormis, Mother always told me as a
Kid, anyone could become president. With you, |
believe i1,” As compliments continue to flow from my
colleagues, | received the following, "You are now
president”? Damn, there's hope for all of us"” Despite
the continuing comments such as “out of his depth”
and “over his hend,” my enthusiasm as your president
has not dampened. | am heartened by the fact that [ am
sure only my immediate family and high school
English teacher will read this article. Being honest, the
only "President’s Page™ | have read from beginning (o
end was President Rumore's fnst report, It was then
that I realized, with a panie, that words writien by me
were actually going to be published. That is not a com-
forting thought, | pandered hining ghost wrters since
we usually employ experts to advance our cause but |
did not know any. | sought other presidents’ reports
araund the country but they uppesred scholarly and
well written—deas giveaways to stolen goods, 1 ealled
an older lawyer who told me 1o write like 1 talked and 1
explained this publicution would never print such lan-
guage. I comacied two former bar presidents, both of
whom told me to have a central theme or goal. |
explained my goal was 10 get through the year without
being embarrassed. They asked me to get a more real-
istic goal. They suggested I write about something |
know. | didn't think that barbecue joints or catfish
houses would be appropriate here, [ decided to mmble.

“New beginnings" and “obtainable goals” are buzz

words usually accompanying a new president, The
problem is our bar and bar stall’ are doing an excellent
job and the last thing we need is a crusade to suve the
bar when it doesn’t need saving. I have had the pleas-
ure of ntiending Bur association meetings in the sur-
rounding states this summer and to put it in the vemac-
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ular, we have the best staff in the SEC. I do not inlend
1o change this, 1 intend 10 encourage the good work
they are doing,

In 1993, 1 had the pleasure ol serving on the state
bar's Long-Range Planning Task Force. We conceived
i broad five-year plan that was adopted by the hoard of
bar commissioners. This is the only task force or com-
sittee of which I served that every gonl wis subse-
quently met. Reviewing these proposals, | wis
astounded that every plan was implemented and every
goal reached within the five-year period. It is now time
for me to appoint another Long-Range Planning Task
Force and I believe the results will be equally as good,
Al your request, a commiltee 1s being appointed o
review our annual meeting programs. Many lawyers
feel since we are olten in adversarial positions with
cach other, 1t would help to have more social interog-
tion and this committee will sddress this supgestion,
Advertising continues to be u continuing complaint and
concern for most bar members and your state bar will
closely monitor and examine this issue,

Harry Truman, in sizing up our 13th President,
Millard Fillmore, said, “U'll tell you, at o time when we
needed o streng man, what we got was 1 man that
swayed with the slightest breeze.” Beuchamp Clark

as President Woodrow Wilson's Vice-President, With
World War [ rmging in Europe tn 1917, Clark's biggest
concermn was what he smoked when he smd, “What this
country needs is a good five-cent cigar.”

I promise you, as your [25th president, 1 will not
bend nor sway from the things that have made our pro-
fession great nor will 1 flippantly address this job, |
will strive to preserve and improve our tradition of
excellence without tuking mysell too serfously. During
this year, I would urge all of you to pause und enjoy
the journey, nol the destination. It can be a lot of fun
being a lawyer. 1t is truly o wonderful profession,



STATE OF THE BAR
ADDRESS

Alabama Attorney General Bill Pryor (right) greets 2000-2001
ASB President Sam Rumore before Rumaore's adidress 10 the
Supreme Court of Alabama.

Taking o front row veal af the State of the Bar Address were ASH
Commissioner Carol Stewart; Par Rumaore; Mrs, Rumore s mother,
Grace Boyvd, and sister, Bonnie Boyd, and family friend Diane
Lala. Not pictured was Mrs, Rumaore's brother, Spence Boyd,

Free Report Shows Lawyers
How to Get More Clients

Calif.—Why do some
lawyors get rich while others
struggle to pay their bills?

The answer, according lo
attorney, David M, Ward, has
nothing 1w do with wlent,
education, hard work, or even
hick.

“The lawyers who muke the
big money are not necessarily
Better lawyers,” he savs, “They
have simply learmed how e
market their services.”

A successful sole
practitioner who once struggled
to attract clients, Ward credits
his amaround to a referral
marketing system he developed
SIN years ago,

“| went from dead broke and
drowning in debt to earmning
$100,000 a year, practically
overnight," he says.

Most lawyers depend on
relerrals, he noles, bul nol one
i 100 uses o referral system

“Without n system, referrals

nre unpredictable, You may get
new clients this maonth, you may
not."” he says.

A referral  system, Ward
says, can bring in o steady
stream of new clients, month
after month, year after vear

“It feels great to come to the
office every day knowing the
phane  will ring and new
business will be on the line."

Ward has taught his referral
system to over 2,500 lawyers
worldwide, and has written @
new report, “How To Gel
More Clients In A Month
Than You Mow Get Al
Year!" which reveals how any
lowyer can use this sysiem to
get more clients and increase
their income,

Alabama lawyers can gel a
FREE copy of this report by
calling 1-B00-562-4627, & 24-
hour Irée recorded message, of
visiting Ward's  web  sile,
hitp:ifwww . davidward.com

NEW COMMISSIONER
ORIENTATION

Jeanne Marvie Leshie, directon,
Alabama Lawyer Assistance
Program, and Teny Molain,
ASE peneral counsel, were
among the ASH staff whe
explained the structere of the
state bar to incoming bay
COMMINSioners

Listening o ASB Executive Director Kelth Norman (not pic-
tred) are new commissioners (left to vight): Tommy Sintnd,
Huneaville; Don Joires, Momtgomery; Steve Moore, Mobile, Hob

-mlud lnﬂuttnr crecluniiali thist provitle
the liighest qunIIty. expert valunions for
husinesses and professionul practices, Her
atfilintton with the American Husiness

Pelkes Do) Y. Bussek, A poraisers Network, a national coulition of

s, o

inclependent business npprinsers, expands

her resources (o offer 4 wide ronge of business appragsl needs,

VALUATION SERVICE USES:

* LITIGATION SUPPORT SERVICES

* ESTATE PLANNING
* MERGERS & ACQUISITIONS

« EMPLOYEE STOCK OWNERSHIP PLANS
* INVESTMENT AND FINANCING DECISIONS

RUSSELL FINANCIAL CONSULTING, INC.

BUSINESS YVALUATION SERVICES

Post Office Box 241672 « Momgomery, Alabama 36124- 16732
Telephone 3346116084 - Fax 1M 6] 36020

Member American Business Appraisess Mational Netwirk

Meadows, Opelika; and frent Thornley, Jasper.
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Koith B. Norman

Gramm-Leach-Bliley Act:
Déja Vu All Over Again

ongress enacted the Financial Services

Modernization Act in 1999, This act is com-

maonly relerred (o as the Gramm-Leach-Bliley
Act. Title ¥ of this act requires that financial institu-
tions disclose to their clients their privacy policy and
explain how they share nonpublic, personal informi-
tion with affiliates and third parties. Following the act's
adoption, the Federal Trade Commission (FTC) adopt-
ed regulations for Title V (16 CFR Pant 313). The
potential effects of these new regulations on the legal
profession wenl lurgely undiscovered until recently,

Although the act was drafted 1o apply 10 financial
institutions, institutions that are significantly engaged
in “financial activities” are included under the broad
terms of the regulation adopted by the FTC. This broad
definition appears 1o include Jaw firms that provide
tax-related services, real estale setilement services,
debt collection services and employee benefit or com-
pensation planning services, among others. Arcas of
practice where nonpublic information is oblained, such
as domestic relations, also appear to be included under
its terms.’ The regulation requires institutions provid-
ing these services to notify clients about the disclosure
ol their nonpublic personal information, The regulation
required institutions to provide this notice by July [,
2001.

The application of these regulations to law firms is
unnecessary. Rule 1.6 of the Alnbama Rules of
Professional Conduct and similur ethics provisions in
other states require lawyers to protect the confidentiali-
ty of their clients, In faci, the profession’s rules of con-
fidentiadity are far more stringent than the feral require-
ment. The FTC's interpretation of the Gramm-Leach-
Bliley Act and its promulgared regulation under the act
are simply the latest effort by the FTC to regulate the
legal prolession.

In 1979, the FT'C commenced o nationwide investi-
gation of the legal profession. State bar associnions
peross the country were besieged with lengthy inter-
rogatories seeking detailed information about their

SEPTEMBER 2001

operations and activities. This “strong-arm" tactic
cnused a national uproar and it was quickly abandoned.
Although the FTC withdrew the mandatory question-
naire, a “voluntary" one wis sent (o the state bars in
1981, The FTC intimated that it might resont 1o a com-
pulsory process and compel answers if the voluntary
responses were insufficient, Although most state bars
completed and returned the questionnaires, the FTC
later dropped the investigation altogether, With this
new FTC regulation, however, we see that "the camel
is attempting to enter the tent” agam. This time his
nose is farther under the twent than ever,

1 think it is safe to say that few lawyers welcome the
FTC's lntest foray, This new regulation not only threat-
ens stute regulation of the profession, but unless the
regulation is changed, a federal ngency could soon be
determining important issues of confidentiality for
lawyers and law firms, 1 do not think that the Financial
Services Modernization Act of 1999 was ever inlended
(o include lawyers and law firms among those entities
regulated by its provisions.

The American Bar Association is urging the FTC to
exclude the lawyers in the practice of law from the reg-
ulations regarding nenpublic consumer information, As
the licensing and regulatory authority for lawyers in
Alabama, we have made known to our congressional
delegation that oversight of the legal profession at the
state level already requires a higher degree of privacy
protection than mandated by the regulstion,

| encourage you to write your congressman and
Senator Shelby and Senator Sessions to express your
concern about this new regulation, Let them know that
the legal profession is best regulated at the stale level
and encroachments by a federal agency are unneces-
sary and will enly impair your ability o effectively
represent your clients, e

Endnote

1. Additional infarmation 18 avaitablo on the Amenican Bar Assoeiation’s Wal
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* The Alabama Criminal Defense Lawyers * Alabama State Bar member Bruce P, Bower recent-

Association elected officers for 2001-2002, They by received the State Bar of Texas's J, Chrys

are; Kenneth A. Nixon, president; Christine Dougherty Legal Services Award for outstanding pro
Freeman, president-elect; Bruce A. Gardner, vice- bone work for the poor. Bower is o 1976 ASB admit-
president; James H, Roberts, Jr., secretary, and tee; he is director of client and advocacy services at
Joseph P. Van Heest, treasurer. Texas Legal Services Center in Austin, |

New Advance Health Care Directive Law

In its {ast session, the Alabama legislature passad, and tha Govemnor signad, a major revision to the Advance Health
Care Directive. This revision rewrites the mandatory [anguage of the diractive, making it much clearer 1o understand, a
maijor problam of the previous mandatory languace. Tha naw form took effect August 1, 2001, The Governor af Alabama
has proclaimed October as LIFEPLAN 2001 month and the Alabama State Bar, as state co-sponsor with the Alabama
Hospital Association and the Medical Association of Alabam., will participste in statewide LIFEPLAN 2001 avants,
beginning October 1, as well as a nationwida program to enhance the public’s knowledge and understanding of advanca
health care directives with public programs during National Health Care Decision Week, October 21-27, 2001, For mare
information, contact Susan Andres at the ASB, (334) 269-1515, exL. 132 or sandres@alabarorg
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Attorneys: Buy Extras for Your Staff!

2001
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 BAR DIREGTORIE

{Li are here! — Get your extra copies now.

&

i Members: $25 each 1 10 5 cories

il $20 each 6 OR MORE COPIES

Hr &b Non-members: $60 each NV
:lll ORDERS MUST BE PRE-PAID

Wl Madlcheck tor Alabama Bar Directory « P.O. Box 4156 - Montgomery, AL 36101
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Legal and Health Professionals
Team Up for LIFEPLAN 2001

Help Alabama Citizens Prepare for Future Health Needs

In October 2001, Alabarna attorneys, physicians and health care professionals are delivering
a valuable public message—planning for future health needs is a gift to your family.

LIFEPLAN 2001 Is a statewide public information campaign to encourage people to discuss
health care wishes with their families and document them now, rather than during a crisis.
The campaign also aims to improve the way legal and health professionals provide such
services oy offering seminars statewide for attorreys, physicians, other health care provicers
and clergy involved in advance care planning. With Alabama’s new advance directive form
now in efiect, it is important for citizens 1o be familiar with health care directive options.

LIFEPLAN 2001 workshops will be presented by attorneys from local bar associations,
physicians from county medical societies and health care professionals from hospitals
and clinics across the state.

The campaign, to be held during the entire month of Qctober, is sponsored by the
Alabama State Bar, the Medical Association of the State of Alabama and the Alabama
Hospital Association, with support from the Alabama Department of Public Health and
the Alabama Organ Center, and reaches out to adults of all ages. Consumer guides will
be distributed free at local LIFEPLAN 2001 events and information is available online at
www.alabar.org by accessing the LIFEPLAN 2001 icon.

For more information, contact Susan Andres at the Alabama State Bar, al (800) 354-6154.
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Due to the huge increase in notices for “About
Members, Among Firms,” The Alabama Lawyer will
no longer publish addresses and telephone numbers
unless the announcement relates to the opening of a
new firm or solo practice. Please continue (o send in
announcemenis andfor address changes to the
Alabama State Bar Membership Department, af (334)
2610310 (fux) ar PO, Box 671, Montgomery 36101,

About Members

Jouseph E. Powell announces the formation of Joseph
E. Powell, P.C. Offices are located at 911 Main Avenue,
Northport, 35476. Phone (205) 345-8755.

Martha Durant Hennessy announces the opening
of her office at 209 N, Joachim Street, Mobile, 36601,
Phone (251) 431-6000,

Twafa Grant Wallace announces the opening of her
office at 111 N, 1%th Street, Suite 100, Birmingham,
35203,

Among Firms

Tanner & Guin, L.L.C, announces that Raiph M.
Clements has become associated with the firm.

Kaufman & Rothfeder, .C. announces that J,
Scoft Pierce and Carla Cole Gilmore have become
sharcholders in the firm and John A, Howard, Jr.,
Cheairs M. Porter and Davis H. Smith have joined
the firm as associates,

Norman, Wood, Kendrick & Turner announces
that Mark P. Willlams has joined the firm as a partner
and Matthew W, Robinett has become associated with
the firm.

Morris, Cary & Fisher, L.L.C. announces that 5.
Mark Andrews has joined the firm as a partner and
the firm name has changed o Morris, Cary &
Andrews, L.L.C.

Juckson, Rhodes, Moulton & Capps announces that
R. Aaron Cartlan has joined the firm as an associnte,

Cochran, Cherry, Glvens & Smith, P.C, announces
that B. Shannon Saunders and Lance H. Swanner
have joined the finm.
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Atchlson, Crosby, Saad & Beebe, B.C, announces that
Derek Atchison has become associated with the firm,

Wiison, Pumroy, Turner & James, L.L.C.
announces that Rohert C. Dillon has joined the firm.

Roberts & Fish, P.C, announces that Ethan R.
Dettling has joined the firm,

Mary A, Turner and R. Hays Webb announce the
formation of Torner & Webb, PLC. Offices are located
at 601 Greensboro Avenue, Suite 1-A, Tusealoosa,
35402, Phone (205) 758-5576,

Richard Maples, Jr. and Gilbert L. Fontenot
announce the formation of Maples & Foatenot, L.L.P.
Offices are located at the LaClede Building, 150
Government Street, Suite 1{(XM, Mobile, 36602, Phone
(334) 432-2629,

Roberts, Shields & Green, P.C. announces that
Thomas G. . Landry has joined the firm as a member.

Melton, Espy, Williams & Hayes, P.C. announces
that J. Flynn Mozingo has become o member of the
firm and C. Mark Bain has joined the firm as an
associate,

Hinshaw & Culbertson announce that Steven
Worley has joined the firm. Offices are located in
Jacksonville, Florida.

Berkowitz, Lefkovitz, Isom & Kuoshner, P.C,
announces that Al Watkins has joined the firm as a
member, Gary S, Schill and Marion I, Walker have
become members of the firm, and Matthew 8. Geller
has become associated with the firm,

Glllenwaters & Lowe announces that Joseph D,
Flequetie has become associated with the firm,

Lynn Campisi and Anne Moses announce the f{or-
mation of Campisi & Moses. Offices are located at
3008 Pump House Road, Birmingharn, 35243, Phone
(208) 967-1010.

Diamend, Hasser & Frost announces that Stuart Y.
Luckie has become a pariner,

Brantley & Parker, L.L.C. announces thut Tammy
L. Stinson has become associated with the firm,

Milter, Hamilton, Snider & Odom, L.1L.C.
announces that Scott W, Corsadden has joined the
firm.



The Law Offices of Joseph T.
Carpenter announces that Winston W,
Edwards has become associated with
the firm,

Huie, Fernumbucg & Stewart
announces that Jason Robert Watkins
has become an associate with the firm.

Redden, Mills & Clark announces
that Laura 8. Gibson has joined the firm
05 (N associate,

Lanier, Ford, Shaver & Payne, P.C.
announces that David L. Berdan has
become a shareholder in the firm,

Hand Arendall, L.L.C. announces
that Steven C. Pearson has become an
associmte of the firm.

Cheryl Eubanks Corte and Naomi
G. Drake announce the formation of
Corte & Drake, Offices are located at
the Daphne Executive Center, 2210 Main
Street, Suite B, Daphne, 36526, Phone
(251) 625-227.

Hornsby, Watson & Meginniss
announces that David H. Meginniss, a
member since 1980 and a pariner since

1988, has been awarded the degree
Master of Divinity. He has left the prac-
tice of law for ministry in the Episcopul
Church, elfective with his ordination in
May. The firm also announces tht
Jeffrey G, Blackwell has been made a
member and the firm name has changed
o Hornsby, Watson, Hornsby &
Blackwell,

James V. Roberts, Jr., of the firm of
Roberts, Shiclds & Green, PLC., has
been appointed as the Grst municipal
judge of Spanish Fort,

Ronald W. Wise announces thal
Richard F. Matthews, Jr. has become
associmed with the firm,

Watson, deGraffenried, Hardin &
Tyra, L.L.P. announces that David A,
Huges has joined the irm as g partner,

Lanier, Ford, Shaver & Payne P.C,
announces that George W, Royer, Jr.,
Johnnie F, Vann and David L. Berdan
have become members of the firm and
that Kenneth D, Graves, J. Clark
Pendergrass and Anita 5. Damian have
become associated with the firm, =

Its CollectMaxWin®
To The Rescue

Windows Based Collection
Software For Attomeys

+ Word & WordPerfec! Interface

+ Interost & Foo Calculotion

+ Comprehonsive Remiilance Reporis
* Multi-Event Tickler Systom

'_’J-‘ I8 Technologles, Inc,

Coll 800.827.1457
For o FREE Demonstration

www. CollectMaxUSA.com

CollectMaxWin Is Your lifesaver
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Milh more than hall a century under
our belt, you could say we know all there is 1o
know about title msurance,

But it's not just about knowing our

business. It's about knowing our clients and
earning their trust. Our lawyers have done just
that. By having the experience and insight o
provide vital underwriting solutions,

We're rated the number one title insurance
company in Misassippi and Alabama, recaving
“unsurpassed financial stability” ratings. Thank
you for putting your faith in us.
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Albert Jackson Seale

Albert I Seale, a highly respected member of the
Mabile Bar Association, died Sunday, February 25,
2001, He was born in New York
City April 29, 1925 and moved 10
Denver, Colorado and then to
Long Beach, Mississippi, where
his parents retired, He graduated
from the University of Sonthern
Mississippi and earned his L.L.B,
degree from the University of
Alabama in 1951, He practiced
with the Mobile firm of Seale,
Marsal & Seale for 50 years,

Al joined the Navy at age 17,
right out of high school, and
while in the Navy, attended the
V=12 progeam for bright students,
Thereafter, he was assigned (o
Torpedo School and, after gradu-
ation from i1, served in the
Pacific during World War 11,

Al and his wife, Rosemary,
married in Long Beach in 1947 in
a Baptist church with services
conducted by a Presbyterian minister. Rosemury was o
Baptist and Al was a Presbyterian, and they compro-
mised on their wedding day, They had five children,
Sidney Seale, Vincent Seale, Susan Roberts and Stacy
Seale, all of Mobile, and Kelly Seale, of Dallas, and four
grandchildren,

During his busy life as an attomey, he also ok time
oul 1o enjoy his beach home at Gulf Shores, He was an

Albert 4, Seale

Lybrand, Fred Ray, Sr.
Anniston
Admitted: 1958
Died: June 13, 2001

Morris, Kathleen Brooks
Montgomery
Admitted: 1997
Died: June 1, 2001
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avid fisherman, an accomplished photographer and
camelha enthusiast. Al grafted several hundred camel-
lins on his 22-acre homesite in
Maobile and was o member of the
Mobile Camellia Society.

Judge Ferrill D, MeRae said, "1
wis lold that every tme a goad
persen leaves this earth, o star
wis lit in the heavens, and if that
be true, o very bright star now
burns Tor Al Seale”

Al was known by his many
close friends to have one of the
best legal minds at the Mobile
Bar, and s word was his bond.
Fle was a friend (o sll lowyers,
especially young lawyers, who
sought his help and advice, and
over his years of practice, he rep-
tesented many lawyers personal-
ly, never charging a fee for his
representation. He was also high-
ly respected and loved by the
Judges betore whom he practiced.

According 1o his wile, Rosemary, they were married
i a Baptist Chureh by a Presbylerian minister and Al
wits buried by a Methodist mimster, She feels that all
bases have been covered.

—Larey U, Sims, president
Moabile Bar Association

Slate, Rudolph Wright
Hartselle
Admitted: 1967
Died; June 11, 2001

Starlin, Thomas Winston
Columbus, Georgia
Admitted: 1937
Died: May 31, 2001




Justice McKinley

Legal Milestone Marker Erected

ay 1, 2001 was a very special Law Day for the

Alabama State Bar, the Lauderdale County Bar A

Association and the City of Florence, Alabama, I USTICE ,_;()mq McKINLEY
marked the unveiling of the most recent Alabama Legal Milestone RAL BUILDING

s 48 ¢ S—

Murker in honor of former United States Supreme Court Justice
John McKinley, McKinley was appointed to the high coust in
1838 while a resident of Florence. Florence Mayor William D, - .
Jordan proclaimed May 1, 2001 as Justice John McKinley Day, s, o
The event also celebrated the 221st birth date of Justice McKinley. b

The marker is located in front of Florence's United States
Post Office and Courthouse, which was renamed the Justice
John McKinley Federal Building. The name change occurred on
October 27, 1998, when President Bill Clinton signed Public
Law 105-299, The text of the marker reads as follows:

Pietured above with the McKinlev mavker are: 11th Clrcait Bar

Named for Alabama’s first United States Supreme Commissioner Robert L Gonee: 2000-2001 ASB President Samuel A,
Court Justice, John McKinley made his home in Florence, Rumore, Jr:; retired U.S. District Court Judge, Northern District of
Alabama, from shout 1821 to 1842, Borm May 1, 1780, in Alabame, E8B. Haltom, Ji; Landerdale County Bar Assoclatton
Culpepper County, Virginia, he died July 19, 1852, and is Eresident Ralph E. Holi; and master of ceremondes William E. Smith, Jr
buried in Louisville, Kentucky. McKinley was an early
settler of Huntsville, Alabama, and resided in the Howard Florence in 1838, McKinley was swom in as the 23rd
Weeden Home, As a member of the Cypress Land Associate Justice of the United States Supreme Court
Company. he was one of the seven founders of Florence where he served until his death,

in 1818. McKinley helped establish one of Florence's first

e . The marker is part of the Alabama State Bar's program
schools and its first church, First Presbyterian Church.

designed 1o recognize the state’s legal history. Five other legal

McKinley was an early benefactor of public education milestone markers have been erected throughout the state. These
in Alabama by donating land for the current Athens State include one in Huntsville to honor the state's constitutional con-
University and serving on the origina! Board of Trustees vention of 1819, one in Mobile, which is the 14th oldest bar
for the University of Alabama. As a local lawyer, he association in the nation; one in Montgomery at the Alabama
gaaned regional status as an Alabama legislator and State Bar headquarters; one in Monroeville to honor “To Kill a
national status in both the U.S, House and Senate. His Maockingbird"” lawyer Atticus Finch; and one in Tuscaloosa at
work in Congress on the first Florence Canal establishes the University of Alabuma School of Law. The McKinley mark-
lim as the “Spiritunl Father of TVA" While a resident of er was funded by the Alabama State Bar, the Lauderdale County

Bar Association, the McKinley Young Lawyers und the Florence
Histerical Board,

Appointed by President Martin Vin Buren, McKinley was the
first justice to serve on the newly created Ninth Circuit, Much
of his tenure was devoted to his “circuit-riding duties” which in

FouR] By

: L . one year had him traveling over ten thousand miles, McKinley's
contribution to constitutional legal theory includes his opinions
in Groves v, Staughter and The Passenger Cases. (]

Willimm E, Emith, Jr.

William £ Sewith, Jr 2 @ native of Flomnce, Alatiima s fonmes e of the Mckinbsy Young
Lanwywes Mo rocimved bith his bad bk of aits dned iaster of Dnsiness admnastratuon degross o
Ihe Urivoruty of Moeth Aladiiena sl bis Juris Dectir Iom Cumberiand Seheol of Lsw of Samlond
Lnaversiny. Senith peactican in Finmnce and i ah adjonet jeotaaa of busioess s 5! e Univoroty
af Morth Alibarear Her i costantly propang o U imaew anicle on Juation Moty

-t

Justice John MeKinley Feceral Building, which serves as the U.S. Poxt
Office and Courthouse, Flarence, Alabama
Phetiv by Mirrta 3 30K oy
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Reapportionment

he Special Session that called for reappertion-
I ment lasted a week. The reapportionment plans
proposed by the House and Senate Permanent
Reapportionment Committees were passed. The Senate
Reapportionment Committee was chaired by Senator
Jeff Enfinger while Representative Marcel Black
chaired the House of Representatives’ Committee.

The house plan, Act 2001-729 (HB. 1), establishes
house districts, The Senate redistricting plan is in Act
2001-727 (SB. 2). A third act, Act 2001-728 (HB. 2),
passed, which requires any contest of & redistricting
plan must be brought in Montgomery Circuit Court,

The 2000 Census indicated that Alabama had grown
from 4,040,587 persons in 1990 to 4,447,100, a more-
than-10 percent growth, The 105 house districts ideally
should each have 42,353 persons, while a senate dis-
trict should be composed of 127,060 people.

The 1970, 1980 and 1990 plans all were “nested”
(three house seats comprised one senate seat). This
year's plan is not "nested.” The senate devised their
awn district plan and the house drew their own dis-
tricts, Each plan was drawn without regard to matching
ihe other houndaries. Very few states have “nested”
house and senate districts.

The legislators® criteria for drawing districts was to
assure compactness, communily of interest, geographic
boundaries, county boundaries, city boundaries, and
racial makeup as primary factors to be considerad in
the makeup of each district.

The 2000 Census indicated the demography ol race
in Alabama was 71,121 percent white; 26,287 percent
black; 0.850 percent Asian; 1.705 percent Hispanic:
and 1.238 percent other,

Interestingly, we have 62,89 percent of the citizens
repistered voters.

Until the 1960s, Alabama districts were generally
along county lines. After the 1960 census, & new stan-
dard for districts was imposed. In 1964 the U.S
Supreme Court in Revnolds v. Sims, 377 115, 533
{1964), required both houses of the legislature to be

SEPTEMBER 2001

Robert L McCurlay, Jr

apportioned on a population basis, New reapportion-
ment plans were filed in both the 1965 Regular Session
and a subsequent Special Session, A federal court
accepted the senate plun but rejecied the house plan
and prepared its own plan,

When the legislature did not reapportion itsell in
1970, a federal court in Sims v. Amos, 336 F. Supp. 924
(M.D. Ala. 1972), divided the state into 35 senate dis-
tricts with each containing three house districts, In
1973 the legislatre tried 1o draw 118 own districts but
the federal courts rejected the Legislature's plan and
the court plan became effective,

After the 1980 Census, the legislature again passed a
plan only to see it rejected by the U.S. Justice
Department. The legislature passed a second plan in
1982 which was used on an interim basis for elections.
in 1983, the legisluture met in special session Lo
approve a plan which had been presented in federal
court by black citizens. This plan was accepied by the
Justice Department and federal court but new elections
were ordered. See Burton v. Hobbie, 561 F, Supp, 1029
(M.D. Ala, 1983), Opinion of the Justices, No, 305,
442 So.2d 42 (Ala. 1983),

During 1992, the legislature passed & redistricting
plan. This plan was litigated by a group of African-
American plaintiffs in one case and by plaintifls identi-
fying themselves as Republicans in another. These
cases were consolidated and subsequently the legisla-
tive plan was rejected by the federal court, See Brovks
v. Hobbie, 631 So. 2d 883 (Ala. 1993).

This 2000 redistricting plan was crafled afier exten-
sive public hearings by the Permanent Legislative
Committee on Reapportionment. Lawsuits have again
been threatened. The plan is now subject to review
under the *Voting Rights Act of 1965”42 US.C. §
1972 et seq. The Justice Department must approve ar
disapprove within 60 days or obtain a declaratory Judg-
ment from the District Court in Washington, DC,

For more information about these redistricting hills,
£0 1o the legislare's Web site,
wwwlegislature. state.al.us/.



Annual Meeting

The Law Institute held its Annual
Meeting July 18, 2001, Officers for the
2001-2002 year are: President Demetrius
Newton, Birmingham; Vice-President
Roger Bedford, Russellville; and
Secretary Bob McCurley, Tuscaloosa.
Other members of the Executive
Committee are: David Bovd,
Montgomery: Jim Campbell, Anniston;
Mark Gaines, Birmingham; Ken Guin,
Carban Hill; Richard S, Manley,
Demaopolis; Oakley Melton, Jr.,
Montgomery; Yetta Samford, Jr.,
Opelika; Rodger Smitherman,
Birmingham; and Steve Windom,
Mabile.

Legislutors were recognized al the
Annual Bench and Bar Luncheon for
their sponsorship of Institite-drafied leg-
islation, UCC Article 9 Acl sponsors are
Senator Roger Bedford, Jr,, Senator
Rodger Smitherman, Senator Wendell
Mitchell and Representative Marcel
Black. Electronic Transactions Act spon-
sors are Senator Ted Little, Senator
Rodger Smithermun, Senator Wendel)
Mitchell, Represenintive Marcel Black,

Representative Mark Gaines, and
Representative Ken Guin, Athlete Agent
Act sponsors are Senator Gerald Dial,
Senator Rodger Smitherman,
Representative Gerald Allen and
Representative Juck Venable.

New Web Site

Our new Web adidress is
www.all. state.al us.

For more information about the
Institute or any of its prajects, contact
Bob McCurley, director, Alabama Law
Institute, P.O. Box 861425, Tuscaloosa,
Alabama 35486-0013, lax (205) 348-

8411, or phone (205) 348-7411. i

Rabert L. MaCurley, Jr.

Habart L MeCurley, Jr. is the director of the Alabama
Loww Institunes it thas Univasrsity of Alabama He imesivid
Hin unsdorgraduito and livy dogions Fom tha Dneosgity
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J. Furvester DeBuys, 111 CLU
You establish goals for creating
wealth. We help you meet your
gouls, while protecting your
tamily and estate through
insurance and financial products,

The CompanyYou Keep®
pany I

2311 Highland Avenue South
Suite 100
Birmingham, Al 35205
205/%33.0302

Tait Advisory Services is a specialized consulting firm with experienced consultants who devise solutions to complex
business problems and disputes. Founded in 1996, the firm specializes in providing financial, economic and strategic
counsel to companies involved in litigation, financial challenges and management performance issues.

J. Lester Alexander 111

(205) 970-7040

Principal/Chief Operating Officer

lalexander @ taitadvisory.com

3760 River Run Drive »
205-970-7068

TAIT ADVISORY SERVICES, L.L.C.
P.O. Box 4336() =
fax 205-970-7069 »

Jerry M. Dent 11

(205) 970-7042
jdent@ taitadvisory.com

Birmingham, AL 35243
www taitadvisory.com
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J. Anthony MeLain

CONFIDENTIALITY—
Can You Keep A Secret?

he comerstone of the attorney-client relalion-

ship continues to be loyalty. The liduciary rela-

tionship created when the client retains the
attorney requires absolute commitment by the attorney
1o the client, and zealous representation by the attorney
in pursuit of the interests and rights of the client

Inherent in such a relationship is the need for the
attorney 1o maintain confidentiality as it relales 1o any
and all information gained by the attorney during the
representation of the client, However, many allorneys
continue to confuse or mix the concepts of confiden-
tiality and privilege.

Confidentiality is governed by Rule 1.6, Alabama
Rules of Professional Conduct, which states as follows!

"Rule 1.6 Conlidentiality of Information

(a) A lawyer shall not reveal information relating to
representation of o client unless the client con-
sents after consultation, except lor disclosures
that are impliedly authorized in order to carry
out the representation, and except as stated in
paragraph (b).

() A lawyer may reveal such information to the
extent the lawyer rensonably believes necessury:

(1) to prevent the ¢lient from committing a
criminal act that the lawyer believes is like-
ly to result in imminent death or substantial
bodily hiarm; or

(2) to establish a claim or defense on behalf of
the lawyer in a4 controversy between the
lawyer and the client, o establish o defense
to a criminal charge or civil claim against
the lawyer based upon conduct in which
the client was involved, or to respond to
allegations i any proceeding concerming
the lawyer's representation of the client.”

SEPTEMBER 2001

As the Comment poinls out, information poverned
by Rule 1.6 is more expansive than that generally rec-
ognized by the legal principle or concept of privilege.
The Comment to Rule 1.6 states as follows:

“The confidentiality rule applics not merely o
matters communicated in confidence by the
client but also o all information relating 1o the
representation, whatever its source.”

While the concept of privileged communications
appears to be more restrictive, 45 a matter of law, than
the term confidentiality, us a matter of ethics, consider
the opinion of the Supreme Court of Alabama in the
case ol Richards v. Lennox Industries, In., 574 S0.2d
736 (Ala. 1990). Therein, homeowners filed a products
linbility action against the manufacturer and distributor
of a gas furnace that exploded and injured the home-
owner. At trial, the former law clerk of the homeown-
ers' attomney testified, over objection, that he had
ohserved a test conducted on the valve wssembly in
guestion prior Lo its removal from the home, that he had
removed the valve assembly from the furnace gt the
homeowners' residence with no assistance from anyone,
and that 1o his knowledge there were no “pans broken
oft of [the valve assembly]” at the time he removed i,
and that he had returmed the valve nssembly to his for-
mer employer's fhomeowners' attorney | office.

On appeal, the Supreme Court of Alshama consid-
ered Code of Alabama 1975, §12-21-161, which states
that an attorney or his law clerk is not competent to
testify against 4 client as 1o inforiation concerning any
matter which may have been acquired during the repre-
sentation of that client,

The objection to the law clerk’s lestimony was
grounded in this statutory provision, with the home-
owners contending that the tormer law vlerk had
gained this information during his employ by their
nttorney, and during that representation,




The supreme coart, in reviewing sigmficant case law on the
matter of privileged communications, determined that the “acts”
performed by the former law elerk were privileged communica-
tions, knowledge of which was obtained from a confidential
attorney-client relationship, and the trial court's admission of
that evidence, over the objection of the homeowners, violated
§12-21-161.

Dissecting Rule 1.6, there are exceptions to the absoluteness
of confidentiality, as well as recognition of guthorized disclo-
sure of information which would otherwise be deemed confi-
dentinl,

The first and most obvious exception 1o the atlormey's
requirement to mantain confidentiality of mformation occurs
when the client consents, “after consultation,” to disclosure of
confidential information. However, the attorney should exercise
extreme caution when consulung with a client about waiver of
confidentiality, since once the waiver occurs, in all probability,
it cannol be revoked. Further, the waiver could lead third parties
to discover inforntion which would otherwise would not be
subject to diselosure pursuant 1o the rules of applicable criminal
or civil procedure,

Rule L6 also alfows the attorney to reveal confidential infor-
mation if the attorney reasonably believes such s necessary 1o
prevent the client from committing a criminal act that the attorney
believes is likely to resnlt in imminent death or substantial bodily
harm. As noted by the italicized language of the previous sen-
tence, disclosure in this instance is permissive, not mandatory.

The former Permanent Code Commission of the Alabama
State Bat, in considenng possible dralts w be submitied 1o the

Alabama Supreme Coun for adoption, weighed the possibility
of making this provision mandatory, i.c., the attorney had to dis-
¢lose this information if such became known 1o him. However,
the eventual proposed rule, as adopted by the Supreme Court of
Alabama, effective lanuary 1, 1991, contains the permissive
language of “may,” concerning revelation of such information
by the attorney.

An attorney also may disclose confidential information other-
wise protected by Rule 1.6 to establish a claim or & defense on
behalf of the attorney in a controversy between the pttorney and
the client, to establish a defense to a criminal charge or eivil
claim against the attorney based upon conduct in which the
client was imvolved, or to respond to allegations in any proceed-
ing concerning the attorney's representation of the clieat.

Interpreting subsection (2) of paragraph (b), the Olfice of
General Counsel and the Disciplinary Commission have gener-
ally determined thit where an attorney’s conduet is called into
question with regard to claims of malpractice, ineffective assis-
tnce of counsel, or ethical misconduct, confidentiality is
waived by the client gsserting same 1o the extent reasonably
necessary 1o ullow the attorney to establish a defense 10 said
cluims,

However, the rile allows disclosure of enly that information
which is reasonably necessary to respond to the specific allega-
fions of malpractice, ineffective assistunce of counsel or ethical
misconduct, In certain inslances, attorneys have exceeded this
restriction, apparently in an effort 1o exact a toll upon the client
alleging misconduct or malpractice against their attorney, The
ale prohibits such, and an atomey’s engaging in this type of

Acsop's Fales were not wriggen
for children —

They were written to help
leaders improve their lives and
the lives of the peaple thse
lenders serve. Acsop's fables coax
leaders to make choices between
such rhl’ngs s greed and BRIV,
arroganee and humilivy, and
selfish ndifference and
compasston,

’}

Papantonio’s new release, with
foreword by Robert E Kennedy,
Ir., explores the details of the
vimeless wisdom left by Aesop.
Hle invites lawyers to think
about character qualities thmn
we should both revere and revile
in feaders,

Papiantonio shows how
Avsop's windom can benefiy
lnwyers kn their role as leaders,

word By Kobe

F _ .
TIMELESS WISDOM

Mike Papantonio

[

Kinnedy, |

Order Today: 1-800-577-9499
Only $24.95 per book

plus $3.00 S&H ench item
{Add Florida sales tax if applicable)

=
Or by check to:

Seville Publishing, PO. Box 12042
Pensacola, FL. 325902041

www.sevillepublishing.com

ANBAMA LAWYER

THE Al

297




conduct subjects him to disciplinary action, and possible civil
liability.

Recent ethical inquiries disclose an increasing amount of
activity in litigation where attorneys are subpoenaed to testify
concerning their representation of a client, and are even request-
ed to produce client files, The Office ol General Counsel and
the Disciplinary Commission consistently maintain the position
that the attorney subjected to such a request for testimony or
documents assert confidentiality, and privilege, and resist dis-
closure ol this information. The rule specifically allows the
aitormey o contest such attempts to require disclosure of confi-
dential information, with disclosure only heing permitted upon
consent of the client after consultation, or by order of a tribunal,

If the tribunal orders disclosure of the information, the attor-
ney is ethically protected from disciplinary action as to any vio-
lation of Rule 1.6, The attorney is not required 1o further appeal
or contest the order of the count, and may comply with same
without exposing himself 1o disciplinary action,

The publie has heard horror stories as they relate to confiden-
tality and privileged information in the attorney-client relationship
context, The classic example is where the attorney representing the
criminal defendant accused of murdering the child victim cannot
disclose to the purents of the vietim the whereabouts ol the child’s
hady. The media spin given o this story places the legal profes-
sion in a bad light, and generally seeks no explanation as to why
the attorney must withhold the information in question.

What the public fails o perceive, and the media refuses to
acknowledge, 1s that but for the confidentiality concept of the
fiduciary relationship between the attorney and client, the attor-
ney would be handicapped in representing the cliem, by not
receiving any and all information necessary to allow effective
and zealous representation of the chent, Likewise, the client
may be chilled from disclosing certain information to the attor-
ney for fear that the information would eventually be disclosed
e o third party.

Attorneys should exercise the utmost care to protect confiden-
tinl information obtained by them during the representation of
their clients. The attorney should be awase that the confidential-
ity requirements of Rule 1.6 cover a much greater amount of
information than that considered o be privileged information as
a matter of law, The apinions of the Office of General Counsel
and the Disciplinary Commission restrict themselves to an inter-
pretation of the Rules of Professional Conduct, as a maner of
cthics, and in no way attempt to interpret legal principles appli-
cuble 1o the concept of privilege.

In view ol the fact that confidentiality does cover a more
expansive arca of information, attorneys are encouraged to err
on the side ol asserting conlidentiulity when disclosure of infor-
mation i sought concerning representation of the client, and o
also seek counsel of the Office of Genernl Counsel or the
Disciplinary Commission if the circumstances ol the representa-
tion dictste the need for further ethical guidance. =
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Are your
communications secure?

Don't lst yaur confidential or proprietary information be
stolen. Your private conversations can be monitored in a
number of ways:

s lelephones

s lelephone lines

» radio frequency transmitters
s powaer line transmissions

» hard wired microphones

Specially trained technicians will use state of the art
equipment to perform eavesdropping countermeasure
surveys that will allow attornays and their clients the
comfort of conducting their business affairs in a secure
environment. Aegis will identify areas of vulnerability and
develop sirategies for protecting information and
technology

THE '

GROUP, INC,

Investigative Services
P.O. Box 231120 Montgomery, AL, 36123
Phone: (334) 396-4047/Fax. (334) 396-2304




Join the Volunteer Lawyers Program and
receive the "Basic Issues of Law" manual on a
3-1/2" disk, free. This manual covers nina
“bread-and-butter” areas of the law, including
adoption; bankruptcy, collections litigation;
divorce, custody and post-divorce; guardian
and conservator by court appointment;
mortgage foreclosure; powers of atiorney, and
will drafting. To join, simply complete the form below and mail to: Volunteer Lawyers
Program, Alabama State Bar, P.O. Box 671, Montgomery, Alabama 36101. Upon receipt of
your enroliment form, the VLP will mall to you the “Basic Issues of Law" disk.
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Enroliment Form
Alabama State Bar Voluntear Lawyers Program
P.O. Box 671, Montgomery, Alabama 36101
Phone (334) 269-1515, exl. 301 « Fax (334) 261-6310 * www.alabar.org

Telaphone/Fax Number Signature

I will accept two case referrals In the following areas:
[1 Adoption/Legitimations ] Bankruptcy
Ol Family Law O Real Proparty
Cl Probate [} Where you need me

Get on the list of very important people. Enroll today!!

FHE ALABAMA LAWYER 299




|
9
%‘

I ‘alowny y janweg Ag

The followrg continies 8
Msiory of Alabama s county
COHThRises — ther ori
gines and some of ihe oo
Pl whio coniributod to ey
growth I you have any
photographs of early of
prasent courthouses, please
forward them fo: Semuel A
Rimore, Jr, Mighionico &
fiumore, 1230 Brown Marx
forwenrr, Bierminifiam,
Alabama 35203
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Phote taken June 200/

Vanderburgh County tsuablished 1319

Vianderburgh County Caurthouse, Evansville, Indiana, completed {890

Samual A, Rumore, Jr.

Another view of Evansville, Indiana courthouse

Vanderburgh County—Evansville, Indiana

vansville, Indiana is a historic Ghio River city,

It was incorporsted in 1819, the same year that

Alabama became a state. 11 is the county seat of
Vanderburgh Counly, But what 15 its significance 1o the
theme of "Building Alabama’s Courthouses™?

Several years ago, inspired in part by my interest in
Alabama courthouses, | begun collecting books on the
courthouses of other states. A line book that 1 acguired
in 1999 was The Magnificent 92 Indiana Courthouses.
The book was quite interesting because on page after
page there were pietures ol beautiful old courthouses
throughout Indiana that were stll being used for their
original purpose or that had been preserved and reno-
vated for other uses,

The entries in the book are arrunged alphabetically
by county, Capsulized information on each courthouse
1s easy to view at a glance. When | came to
Vanderburgh County 1 was taken complelely by sur-
pnsc. The courtbouse was built between 1887 and
1890, The architect wis Henry Wolters (1845—1921)
of Louisville, Kentucky, And the contractor was
Charles Pearce & Co. of Indianapolis, Indiana.

What was surprising about this courthouse was that
the second courthouse in Birmingham was built at the
same time, was designed by the same architect, and
was constructed by the same contractor. (See "Building
Alabuma’s Courthouses,” The Alabama Lawyer
January 1991, page 16, und March 1991, pboloe, puge

SEPTEMBER 2001

H4), The costs of the courthouses were also compara-
ble. The only real difference was that the Birmingham
courthause had been replaced in 193) and rozed in
1937, The Evansville courthouse was replaced in 1969
but was still standing. This discovery made a side-trip
to Evansville a necessity in order to see the similani-
ties, if any, between the two structures, and 1o view a
tangible link with an historic Alabama courthouse that
had been taken down more than 60 years previously,
The courthouse site in Evansville has historic signifi-
cance that pre-dates the courthouse itself. Evansville was
the southern terminus (or the Wabash and Erie Canal.
The comthouse site had been the canal's terminal basin,
Here the canal boats were unloaded and their cargo was
hauled overland the short distance to the Ohio River for

Caornerstone showing architects and contraciors



Restored conetroom dt ofd Yanderburgh
Conunty Conirthowse

trans-shipment. When the canal-ega ended,
the canal was filled in. The courthouse
was completed on the site in 1890,

Henry Wolters was born in Germany,
His design Tor the Yanderburgh County
Courthouse created un elaborate Neo-
Baroque styled structure. The building
contains many sculptured figures with
carvings of fruit, Mowers and vegelables
indigenous 10 southern Indiana, There
were also 14 human ligures
produced for the building.
The interior was built with
finely carved woodwork that
guve the impression of ele-
gance,

Vidlcan with his plow

Pictures ol the Jefferson
County Courthouse, designed
at the same time, show a
building with & similar central
clock tower and dome with
cupola. And the Birmingham
courthouse contained a num-
ber of elaborate carvings as
well, I, too, appeared o be o
prand building and gave an
impression of civie impor-
tance, However, the basic
building material was brick

rather than Indiana limestone,
The courthouse in
Birmingham appesred 10 be
slightly smaller than the
Evansville structure, but one must remem-
ber that Birmingham had only 26,178 ¢its-
zens in 1890 while Evansville was at the
time the principal commercial city in
Indiana and second in population to the
state capital,

Upon walking through the Evansville
courthouse { received one additional sur-
prise that made the connection complete
between this courthouse and Birmingham,
In the basement rotunda stands a nine-and-
a-half Toot high statue, That i uself is not
unusual but the subject of the statue wis
Vulean, Roman god of the forge and sym-
bol of Birmingham, Alabama, The only
difference was that this
Vulean was standing with a
plow. A marker placed wilhy
the statve explained that
Evansville had been the
home of the Yulcan Plow
Company, and that the stat-
ue of Vulcan had becn
placed on the factory roof
in 1910, When the factory
wis torn down in 1957, the
Vulcan stalve was saved,
restored and placed in the
courthouse basement
rolunda. The marker men-
tioned that a huge statue of
Vulean was in Birmmgham, Alabama.
This statue clearly completed the tie
between Birmingham and the 18%0
Evansville, Indiana courthouse,

When the Vanderburgh County govemn-
ment moved to its new Civie Center
Complex in 1969, the building was slat-
ed for demolition. A greup of concerned
citizens came to the rescue and estah-
lished an ld Courthouse Preservation
Society, They saved the building using as
its theme “Some History Cannot Repeal

Jefferson County Courthouse 1889-1931
Fhartir prviviabid e Sirmmuonphee Fudai Labraery Dy it sr ol Avy Sue | oimed Mesisic Hml

Itself.” It was estimated that the replace-
ment cost for the courthouse building
wotlld be well over $40 million if the
skilled craftsmien and materinls could be
located.

The old courthouse 15 now used for
various public and private offices,
Community theater groups and civic and
arts organizations also use the building,
Visitors can view a restored courtroom,
There is a large room on the second
floar, called Wedgwood Hall, that is
available to rent for meetings, catered
functions and wedding receptions, The
building is truly an architectural treasure
and the citizens of BEvansvitle should be
proud that they saved this magnificent
edifice,

Any community in Alabama that has a
historic courthouse building could take
note that there is an alternative to the
wrecking ball, Historic Alabama court-
houses can be re-adapted for other uses
when it is time for them o be replaced.
The key ingredients for success are the
interest and concern of citizens who will
nol let their historieal and architeciural
herttage die. As learned in Indiana, with
respect to older buildings, some history
cannot repeat itselt, |

Samuel A. Rumore, Ji.

Somunl A Bumie, Ji s @ gradusto of e University of
Notre Dame @nd the Linversity of Alabama School of
Low. Ha senedd s lounding chiairparson el the Alahama
Stato Bar's Family Low Section, and is in pisciics in
Birmingham with the firm of Miglianico & Rumishe
Rumorg servied s the b commissiope by the Tamh
Giecuit, phace numbar four, #nd an o membar of The
Atatiama {awyer Editorial Foant Ho s @ mtiod colon
i tha Unitad States Army Rosarda JAG Corpa. Rumois
sarvad s thi 2000-2001 prasidant ol tha Alabama
Stife Bar,
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y tenure as president of the Young Lawyers'

Section is completed. As | ponder the events of

the past year, | am reminded of my initial jour-
ney into the legal profession. | remember my three years
of law school. During those years, | thoroughly enjoyed
many of the relationships that [ establishied with my class-
miates. Many of those elassmales have long ago “aged
out,” but for many who began law school divectly out of
college, they remain a young lawyer for one more vear,

Each spring some ol these former law school class-
mates of mine journey to the beach to play golf. These
are friendships that will endure forever. | appreciaie the
fellowship of these men. Not surprisingly, each one of
them has made o mark in the legal profession, All of
them are very bright, with my being the lone exaep-
tion, and they thoroughly enjoy their chosen profes-
sions, A few of them concentrate on the plaintiff's
practice of law, a few others primarily defend civil
cases, one is a corporate attormey, another has a small
Llown practice, one dabbles in politics and real esiate,
and one is even a judge, Each one of these men recog-
nizes that they have been blessed in their careers.
Soon, neither | nor my friends will be considered

“young lawyers.” We will hecome lawyers who are
“young at hearl.” A new group ol bar admitees will

Cole Portia

take our places, It is my hope that these new admitices
will bond together and continue the heritage estab-
lished by young lawyers long ago to promote the honor
of the profession of the law,

Fortunately, T am passing the leadership of this group
to Todd Strohmeyer, a Mobile lawyer who has already
been instrumental 1o the YLS by bearing the responsibili-
ties associated with the Sandestin seminar This year's
seminar, spearheaded by Todd, attracted attendance larg-
er than any of our past seminars, The CLE program and
activities at the Sandestin seminar were the best | have
attended. A young lawyer from Georgli who was dinwn
1o the seminar commented to me, “This s amazing!”

The young lawyers who work tirelessly are amazing!
Such a legacy was born long before my involvement
and will continue long after | am gone. Young lawyers
possess the energy and the vision to accomplish great
things. For some reason, | have noticed that as some
lawyers age they become more cynical, believing that
they can no longer have an impact on our society, 1
reject such a nation and will remain committed o
improving the lives of those around me,

My service as president of Young Lawyers' Section
provided me with an appreciation for our profession,
Thank you for the opportunity 1o serve, o
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Alabama State Bar Spring 2001 Admittees

Albertson, Sherry Michelle
Alexander, Amy Noelle
Alonzo, Ramon Edward
Amason. Billy Brewer
Anderson, Richard Dearman
Andrews, David Michael
Atkins, Vickie Sexton
Ayres, Chad Wayne

Baer, Charles Arthur

Balli, James Alun Wilson
Barfoot, Charles Williamson
Barlow, Davis Anhur

Bell, Timothy Scon
Bennefield, Rebecen Lynn
Berry, Elizabeth Elliott-Melton
Bliackmon, Elizabeth Braswell
Blum, Sean Patrick

Booth, Prentiss Christopher
Brandon, Muary Kate Cochrane
Brown, Deirdra Jeneva
Brown, Thomas Benjamin
Bryant, Annn Laurie

Burke, Paul Willard

Carr, Danny Damell
Carroll, George Delbent
Carter, Marcus Palmier
Chhabland, Sanjay Kishin
Clark, Daniel Kevin
Compton, Jeffrey Michnel
Conboy, Thomas Joseph Jr,
Cook, Carol Dinne

Cook, Clay Conley

Crubb, Sucy Claunch
Craddock, Michuel Jerone
Crawford, Lisa Lee
Crowson, Daniel Alford Ir.
Cunningham, Surah A,
Daminn, Anita Sani

Day. Brent Thomas
Dearing. Allison Michelle Lee
Dell, Laura Len Avereli
Dillingham, Lydia Curtis
DiLorenzo, Joel Lee

Doxs, Michael Logan
BPriggers, Bennett Ray Sr.

Drowns, Jayne Amam
Dupuy, Stephen James
Edwards, Elizabeth Reynolds
Elliott, Emmen Woodward
Ellis, Manhew Terrell
Ficquette, Joseph Dwayne
Ford, Kenya Sari
Frankowskl, Richard Stanislaw
French, Tommy Alien
Giarrison, Jessica Lynn Medeiros
Geller, Matthew Shane
Gentry, Dann Posey

Gl Radoel 111

Goodwin, Jennifer Leigh
Gray, Colette Ann Barrett
Green, Matthew Stafford
Gupta, Ragini

Huack, Shanon Dale

Hule, Wendy Leigh

Haull, Debbie Reeves
Hamilton, Brian Paul

Harris, Christina Marie
Harrold, Thomas Randolph
Hoynes, James Matthew Jr.
Healey, Kathleen Ann
Herrlngton, Charles Michael
Hicks, Joseph Bryant
Hinson, Melanie Darlene Glass
Holden, Kevin Stacy

Holi, L. D,

Huolton, Michael Guy

Howmd, Shelly Denise
Huelskamp, Karen Kathleen
HulMstutler, Todd Lloyd Hunter
Ivker, Naomi Anne Cohen
Jannik, Jounne Marin

Jett, Errek Paul

Johnson, Kristin Elizabeth
Johnson, Matthew Raleigh
Jones, Marcus Nolan

Judge, Nicole Leah

Keck, Paula Wayneu

Kelley, Christopher Robin
Kelly, Thomas Frank Jr,
Kemp, Paul Michacl

Kent, Robert Andrew Jr.
King. Sondra Denise
Kirby, Carey Neal
Kleinberg, Elizabeth Allison
Lambert, Frank Leslie
Lane, Joshua Jones

Lang, Erica Lynne Tucker
Launderdale, Kent Michael
Lawrence, Ann Day
Lazarus, Jason Aaron
Ledbetter, Judy Machelle
Liggan, Charles Iason
Lones, Billy Maloy

Lopez, Temo

Muadison, Daniel Wilking
Matthews, Richard Franklin Jr.
May, Christina Lauren
McAlister, Carolyn Ann
MeCUallister, Anthony Brian
McCarty, Ernest Lee [11
McGeary, Judith Hann
McRinnon, James Shawn
MeWhirter, Julic Ann
Meador, William Shane
Mitler, Holly Sue

Mitler, John Christopher
Mitchem, Jared Edward
Mittleman, Linda Ruck
Moore, Chatlotte Y. Trimbie
Moore, William Jeffrey
Morrlson, Ramona Johnson
Mounteastie, Willinm Randaolph I
NefT, Jason Carl

Nichols, YVirginia Lynn
Nixon, Kenneth Hurold Jr,
Norrls, Susian Lee Berman
Mace, Joy Ruth

Page, Shannon Craig
Parrino, Warren Mitchell
Parson, Nyya Connyse
Patterson. James Tayloy
Pawlik, Ruth Teague
Peevy. Keith Jackson
Plunk, Molly Katherine
Pool, Gregory Mitchell

Pope. Ricky Lynn

Paote, David Allen

Price, Jeffrey Hrian

Redd, Harold Douglas Sr.
Roblnson, Geraldine Williams
Rone, Muithew Eson
Roth, James Martin

Ruffin, fethro Dwight
Rundlet, Alexander Taylor
Ryin, Alison Trowbridge
Ryan, Kathy Drew Dancy
Sanders, Kindaka Jnmal
Sanford, Kristi Messer
Schiager, Ron

Seogin, Sarah Manie
Seiffert-Fletcher, Sherry Ann
Shuw, Morris Lonnie Jr.
Sims, Patrick O'Bran
Smith, Robert Earl Jr.
Smith, Ronald Wayne
Spelle, Lane Thackeray
Spurling, Antonio Delfonjia
Stanford, James Arthar Jr,
Stinson, Tammy Lynn
Stoddard, Sara E. Oswald
Swanner, Lance Harnson
Tuylor, Angela Chastine
Taylor, Scon Parker
Thoemas, Symantha Christeen
Thompsen, Rodney Darrin
Thompson, Stephen Wanen
Findal, Clay Alan
Townsend, Tyrone

Tranter, David Yerlin
Traudt-Howdoin, Mary Elizabeth
Tucker, Carrie Elizabeth
Vollmer, James Burke
While, Daniel Jay

Wilcox, Derry Olive
Williwms, Franklin Gene
Wilson, Julie Louise
Winter, Irving Momis Jr
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- Lawyers e
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Ellzabeth Braswell Blackmon (2001), Alexander £ Broswell { 2000) amt Katie Plunk (2001 ), John Plunk { 1978) and Benjomin Sproiling {1921)
Nichole 7. Braswell { 1966) admitiee, father ond cousin
admitiee, hushand and futherdn-law

Colette Barretr Gray (2001 ) and P Christopher Booth (2001 ), Alfred Ciregory Mitchelt Poot {80 and Clay C, Cook (2004) and LN,
Juhn Plitip Gray { 1998) Q. Bool (19791 and Jov R. Pace Benjamin Erwin Pool {1972} Buckner, Jr. (19584)
admirter cd havdennd {2001) anfmiitee and father aubmiitee and fatherin-law

admitteeflance’, futher/funire
father-in-faw, and admitiee/fianeee’

Kent M, Lauderdale (2000) and Davic Michael Andrews (2001 ) and Matr Green (X0 ) and Morm Rafael Gil, 1 (2001} and Cary
Lewrvn A, Laitderdlale (1990) Stepthen Murk Andrews (1997) Pvis (1973) A.C, Backus (1997)
admittee and wife adfmittes und brother weimeiitor anid e admittes and hpiher-in-law
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Eltzabeth Revnolds Edwands (2001, Richard Dearman Anderson (2001), Judge Murk Anderson, 1 (1962) and
Bingham 0. Edwards, Jr {1996) Mark Anderion, 1V {1990)
and Bingham D, Edwards { 1968) adniitiee, father and brother

admittee, brother and futher

James Burke Vollme: (2001), Judge Richand W Vollmer, Jr. (1953) and Richard Lane Thackeray Spelle Elfis (2001)
W Vollmern 11 (1952) areed Mok Elliz (19%1)
admittee, futher and brother admitiee and hasband

Daniel Wilking Madivon ( 2001) and Joshua J. Lane {2001 ) and Wilford Daniel A, Crowson, Ji, (2001 ) and
Doneeld Cordon Madison (1984) g Lane (1978) Jiwclpe 0, Al Crowson (1973)
acdmitiee und brother acdmittee ond futher admitter and father

Tomemy Aflen Freneh ( 2001 ) and
Robert 8. Frepch, Jr (1901
admittee and futker

Stephen W Thompson (2001) and
Triey M. Thompion [1997)
idmitiee and wifs

Seont Parker Yavior {2061 ) and
Fovd Fard Tavior (1968)
admities anid fither
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VASB 2001 Annual Meeting Highlights

Planary session speaker Toby Brown, Pat Rumore and
Beverly Marris visit during the Mambership Luncheon,

Tha Bar & Girlll Singers entartained avarpone during
the Membarship Lunchean!

Pam Higgins, Sandra Lewis and
Gilda Willinms sharo a laugh before
the Women's Seetion’s “How to Deal

with Obnoxiaus Litigators” begins.

Bar Commissioner Everett Price "admires” speakor
John Poaok's tie belore his prosentation, “Case
Management Shooteut: Comparing and Cantrasting the
Mozt Popular Coaso Managamont Soltwara Programa,”

Debira Jonking, of the Birmingham Veluntear Lawyors
Program (right), nnd her daughter, Dana, enjoy the
seloctions ot the Divarsity Outreach Recaption.

fon Schinger, 2000 now admittes rom Sharman Onks, Califormia, with {laft to right} Emesting
Sapp, Dawn Wiggins Hare, Colin Colling, Gerrityn Grant, Donna Pate and (knaaling) Caryl Privett
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2001 Annual Meeting Highlights

\LABAM \_ .
LAW FOL NDATION

4. b

Cameron Murphy ol Montgomary and & i o, HENEDE SRRV ‘_ S e )
Zachary Skinnor of Wetumpkn aro . : Frank Couthon vixits with Alabamn Law Foundation Executive Dis
mesmarizad by magician Gary Ledbottor 3 Tracy Daniol at ALFs booth,

ol the ALF lce Crenm Soclal.
Lo §

wita, Corol
al the Prosii
Roception.

Dana Jonkins,
Voluntear Lawyers
Program intern
Russell Franklin
and Jimmy
Thomias catch up
it the VLP
Rocaption.

Past prosidents Wndo Baxley, Alva Coine and Broox
Holmes can reinx mt annusl meolings now,

Judge Sandra Ross Storm recalved the Judicial Award of Marit,

Anita Hamlet,

ABICLE

associate

director, onjoys

Elouisa Willinms, recipient of the ASB Award of Mari, a moment with
and President Rumors her son, Landon,
and hor mothor,
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JASE 2001 Annual Meeting Highlights

Sorious issues wore discussed during the Committeo and Task Forea Broakiast. I 1: ASH Exocutive Director
: - ' ! Koith Norman with o
: “visitor from Warm

Springa” at Thursday's
Grand Convecation

varsation was shared by
ssioners Carol Stewart
Z : Slofin of Birmingham and
Rotiring Bar Commigsional Dnve Boyd of Monigomery,
Ernestine Sapp is thi ‘w
Prosidont Rumore o
service to the boaril

- ' el
Amung those henared for 50 yaars' in the profession =
ware Gakloy Malton, Jr. {center] of Montgomory and
Leon G. Duke, Jr. of Mobile, 5

Toam Kaelth, with
Legal Services
Corp. of N, Cantral
Alobamn, receivos
the ASB Award of
Mourit from
President Rumore,

Prosident Rumaore
presents Miss
Minn Miglionico
wilh 1tha ASB
Presidentinl

Award ns the :
longest-practicing Past Presidant Wade Baxloy thanks Charline Bailey for hor

temale attornay. assinianco to Prosident Rumore during the past yoar.
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2001 Annual Meeting Highlights

Bar Commissioner Doug McElvy, Tuscaloosa County Bar President Cooper
Shattuck, Madelene Hollingsworth and Commissioner Scott Donaldson
with the Local Bar Achievement award

Presidont Morris and

' l‘ Past Prosidant Rumore
| ?| . shara n final faugh,

g . Jack Clarke, chai of the Committes on Allornative Mothads ol Disputs
- Resolution, (loft) end Bar Commissioner Jouy Morris swap plagues.
ra—g

Prasident-alect

| Gray is congratulated
k by Past President
Rumaore.

Past presidonts Wade Baxloy and Sam Rumore, 2001-02 Prosident Larry Morris and

e R
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Alabama Law Institute

Legislative awards
Jim Campbell, Anniston

[oprosentatives Mark Gaines, Birmingham,
Juck Vonablo, Tallaseso; Mike Hulibard,
Auburn; Garald Alten, Cottondale; Kun
Guin, Jr, Carbon Hill, and Marcal Black,

Tuscumbiz

Sunators Gerald Dial, Linevilla; Ted Linto,

Aubun; Rodgar Smitherman,
Birmingham, Roger Bedford,
Russellviie, and Werdall Mitchall,
Luviing

Walter B. Gewin
award (Alabama Bar
Institute for CLE)
Hobart F Prince, Tuscaloosa

Alabama State Bar
Judicial Award of
Merit

Jutygn Sandia Ross Storm Birmingham

Alabama State Bar
Award of Merit

Thomas G. Kaith, Huntsvilly
Eloulae Williams, Hirmingham

Alabama State Bar
Local Bar Award of
Achievement

Govington County Bar Association (Honjamin

M. Rowden, Andalusia, prasidant)

Mabiler Har Association (Larre U, Sims, Mokila,

prodident]

Pickens County Bar Axsaciation {John A
Rupsall, 11\, Aliceralln, prasidont)

Tustalooin County Bar Association (R

Cooper Shattuck, Tuscaloosa, proaidont]

Kids' Chance

Scholarship recipients

Robin £ Baasley. Millry
Ashloy Bice, Vierbnno
Jonothan | Chance, Dora
Aokin Crano, Birmingham

Holly Dutten, Jasper

Catasy Harmis, Anniston

Kollry Huttstuilar, Alberivilta
Grogoty Kimbrough, Birmingham
Brandys Maddox, Pleasant Grove
Amy Mauldan, Orark

Terrry Nunley, Flot Hock

Junnifor Pariain, Tusealoosn
Fajeeni Patterson, Birmingham
Emmatt Puilard, Jr, Birmingham
Angela Prrdmare, Ploasant Grove
Brooke Skipper, Ashiow

Amatee Smith, Birminghom
Misty Vincent, Huncevillo
Natasha Walton, Tuscoloosn

Alabama State Bar
Commissioners’
Award

Honotubla Howall T, Heflin, Tuscumbia
Honarable C.C. Torber, Montgumery
Hanorabta EC. Hornaby, Tallnssng

Hanorable Perry 0, Hoopor. 8. Monigomery

Presidential Award

Ninn Mighionica, Birmingham

Fifty-Year Certificate
Recipients

Howard Cobd Alyxander, Montgomery
Jamas Emest Antan, Birmingham
Jemas Haiph Boaird, Athons, GA

Luo Berryman, Jr., Shelfield

Orall Billingsley, Jr, Birmingham
Loyal Ray Blackwood. Ridgolond, MS
Fugnne Willis Brabstan, Birmingham
Waltar Glann Bridgus, Bessamear

Roscoe Dradan Chandlar, Jr, Mamphis, TN

Marvin Cherner, Birmingham
William Roy Charry, Jr., Bumingham
James Roy Cleary, Huntsville

Coy McClasky Coopor, Bimingham
Hoyt Wayna Copolamd, Gadston
Jomes Varrls Cor, Alanta, GA
Robert Qliver Cox, Flamnce

Virgil Cecil Curtis, Jr., Phonix City
Whiter Wood Dean, fuscaloows
Chaorles Senn Dostar, Jr, Annistan
Laon Gordon Duke, Jr, Mobila
Julian Bamard Edwinds, Baltimore, MD
Oms H. Florenes, Rirminghiam

Gearge Bridges Foas, &, Comrmavacs, Meoxico
Williom Gootdwyn Fowler, Calora

Veetor Gold, Falls Church, VA

Marion Jutferson Goode, Nowark, DE
Bryen Uralding Graham, Tuscumbio

Juhn Wilkiam Graan, Jr, Huntsville
Malvarn Ulyssas Grilfin, 11, Huntsvills
Hobart Eart Gunter, Huntsville

Robart Lea Harris, Montgomesy

Hibbard Henry Horeey, St, Demopolis
Willinm Maynand Hiard, Jr., Mobile
Jomas Augtin Hendrix, Summardala
Hirold Francis Horring, Gurloy

John Juptha Hill, Mablls

John Neal Hel, Blimingham

Edwird Lag Hoppar, Huntsville

Georgo Wanhington Howsll, Jr, Ashwrville, NC
Herry Jock Huddipaian, Shotfield

Richard Lown Hundloy, Hartselle

Thomss Hali Jackson, Ji, Bassemor
Thomus Brooks Jones, Ancharage, AK
Albert Bamard Jordan, Dothan

Charles Ludtord Ken, Moody

Aruce Key, Blrmingham

Jown Thamas King, Birmingham

Rotart Hugh Kirksey, Carraliton

Jomes Lows Klingfolter, Anniston

Inen Jomus Langlond, Mobile

Donaid Nickerson Lathemabastor

Williur Cdward Lowis, Birmingham
Jamus Edwin Lofus, Prativille

Fay Hunt Manly, Jr. Brmingham

Paknot 5. Maxwall, Birmingham

Hobart Haomiton Maxveell, Atmorg
Franeis Butler MeGill, Jr, Opp

Danial John hMeadas, [il, Chailotiosvilk, YA
Daklay Wabater Malten, Jr, Montgomary
Henjamin Mook Millor Childers, Salmo
Paul Jackson Millar, Jr., Phonix City

Lovls Poo Moare, Fayatte

John Stephen Moraitos, Cincinnati, OH
Edpar P Nulson, Maobile

Jorn Hulug Phillips, Anniston

Roginatd Richardson, Greensbaro

Faris Satim Hitchey, Jr., Bimingham
(inorge [dward Rivers, Springhold, VA
Wikos Colaman Robinson, Dastin, FL
Williom Henry Russall, Huntswilla
Wikiam Maorgan Rossell, Jr, Tuskeges
Jomph Thaddaus Salmon, Montgomary
Wiliam Howitt Sanders, Naperviila, Il
HNewmin Ceumpton Sankey, Mentpomary
Edward Tisdalo Saufs, Gull HBroeze, HL
Thomax Oarrington Sampla, Jr, Sorasota, FL
John Willinms Sibiay, Jr, Farmington Hills, M
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Stanlord Joynor Skinnar, Bwmingham
Virgil MeDanioi Smith, Gadudun
Charles Allen Spair, Homewood

Jamas Calvin Stivender, Ji, Gadsdun
Rutug Vance Swindis, Birmingham
Guoorge Poach Taylor, Tuscaloosa
Halfred Neil Taylor, Russalivills

Johin Caius Tyson, I, Man pomary
Charles Harvie Yolz, Jr, Montgomery
Duredl Whiddon, Headlana

Calvin Marcar Whitasall, Montgomery
Maorrison Bobhing Williams, Monlgomory
Rabart Von Woaldridge, Jr, Tuscaloosa
Hubert Harvoy Wright, Gadadan

Retiring member,
Board of Bar
Examiners

Gary G Stanko, Anniston

Retiring members,
Board of Bar
Commissioners

Emasting 5. Sapp, Tuskeges
Mar B. Greaves, Bumingham
Caino 0'Rear, Il, Mobilu

Pnt Nelson, Jaspar

Jumas £ Willioms, Montgomary
Olivar F Wood, Hamilton

Aoy W Willlams, J¢, Culiman

J. Tutt Barret, Opoiika

Special recognition

John G, Clarko, Montgamary, chakr,
Commitlag on Altermatla Dispute
Hasolution

Josoph A Marris, Dothan, choir, Lawyor
Ratarral Service Commiltoe

Alabama State Bar
Pro Bono awarids
{Committee on Access to
Legal Services)

Willinm K. Boe. Onwonta lottornay award)

Buetkownlz, Lafkowits, isom & Kushnar,
dirmingham {firm award

University of Alabama Schaol of Liw Public
Lawy Instiiulo (lew studont awnrd)
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Alabama’s Legal Services Programs
Receive Significant Grants from
the Alabama Law Foundation

indy thought Tom was a nice guy. He treated

her well, had a steady job and didn®t mind

ubout Scott, her son from her previous mar-
ringe. In fact, after they got married, he wanted 1o adopt
the young boy. It seemed as if things were final'y going
Mindy's way. Then a harsh reality hit her. After four
years of what she believed was a good marriage, Mindy
found out that Tom had been sexually abusing her son,
The truth came out when Tom tried to molest one of
Scott’s friends, and that child told his mother,
Unfortunately, Tom will probably end up in a sex-
offender treatment program and spend litle time in jail,
Legal Services of North-Central Alabama is handling
Mindy's divorce and working 10 ensure that Tom is
denied all visitation with Scott,

Approximately 1,000 people, like Scott and his
mom, will receive free legal help this year from
Alabama’s three legal services programs, thanks to the
Alabama Law Foundation's IOLTA (Interest on
Lawyers Trust Accounts) grants,

Legal Services of North-Central Alabama, Legal
Services of Metro Birmingham and Legal Services of
Alabama are non-profit organizations that provide free
legal resources to those in need. Their lawyers and sup-
port stalls give Alabama’s poor a voice in the justice
system. This year they received a total of $421 875, 44
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percent of IOLTA grants. The majority of this money
will go to fund projects that protect the victims of
domestic violence and abuse, Most of these victims are
women and children, innocents caught in a cycle, The
Legal Services programs give them renewed hope.

Legal Services of North-Centeal Alabama is based in
Huntsville and serves Madison, Morgan, Cullman,
Jackson, and Limestone counties, They received
$81,000 from the foundation to continue serving vic-
tims of domestic violence,

Thomas G, Keith, executive director of Legal
Services of North-Central Alabama, recognizes their
relationship with the Alabama Law Foundation s a
partnership vital to their program, especially their
domestic violence work,

“Every day we see victims of domestic violence
who desperately need our help,” he said. “The IOLTA
funds help us explain to them their rights and offer
our resources like legal representation,”

The foundation has supporied Alabama's legal servie-
es programs for over ten years with IOLTA grants, but
this support is now more important than ever. All three
of the Legal Services programs are fedenally funded. In
1995, this funding was cut. While their federal funding
is now creeping back up, these organizations depend on
1OTLA money to supplement these lunds,

The Legul Services Corporation of Alabama is
based in Montgomery and serves 60 of the state's 67
counties. They received $259,875 to continue their
domestic violence project.

Executive Director Melinda M, Waters expressed
her gratitude 1o the foundation and knows that their
program could not exist without the foundation's sup-
port,

“This grant is absolutely vital to our work provid-
ing free legal services to low-income women and
children in domestic abuse situations,” she said, “The
Alabama Law Foundation has supporied us for years
and allowed us to help thousands of women and chil-
dren escape life-threatening situations.”

Legal Services of Metro Birmingham serves
Shelby and Jefferson counties and received $81.000
from the foundation this vear. They will also use the
funds to continue their work with domestic cases,



Kenneth Cain, Jr. is the executive director and said that they are always in need of
additional resources.

“There are o large number of domestic violence and domestic relations issues in the
Birmingham-metro area,” he said, *This grant enables us to serve a population who
can't afford attorneys and would otherwise not receive assistance,”

This year approximately 31 million was given in grants, and since 1989, the
Alabama Law Foundation has provided over $10 million in grants through the 10LTA
program, With the continued distribution of IOLTA grants 1o the Legal Services pro-
grams and other organizations, the foundation furthers its mission to protect innocent
futures and help make dreams come true,

The following organizations also received grants this year from the Alubama Law
Foundation's IOLTA program.

Legal Aid to the Poor:

Legal Services Corporution of ATBimit, o onnimmsisiemsmsnonsnnn g deo 3, 878
Legal Services of Metro Birmingham ... TS E R 1O 0 0]
Legal Services of N. Central AlaBRID .....cococioiviviimmciiensrsressmssirsimmena srenssaen 381,000
Alabama State Bar Yolunteer Lawyers PIOSIM ..o e 389, 000
et 0,000
wnsiere e 10,650

Birmingham Volunteer Lawyers Progriam .o,
Mobile Bar Associntion Volunteer Lawyers Program ...aaiiii.

Administration of Justice:

Child Protect {(Montgomery)........ccooveiiinn Ty LA T A re s $7,500
e 01
Alabama Disabilitics Advocacy Program {Tuscaloosn) ..o conndG2,500
VTRAUE SRR = 0]
P e LR )
verisenienes 10,000
T bt ke o 0T

Alabama Court-Appointed Special Advocate Network (Irondale).......

Court-Appointed Juvenile Advocate of Marshall County ...
The Tuscaloosa Visitation Cenler ...
The Baldwin Family Vielence Center (Robentsdale).....
The Family Sunshine Center (Montgomery}........

Administrative Office of Courts (Montgomery)..... corsnnsens B, (00
Equal Justice Initiative (MODTZOMETY) iuoiiiammmsissinrstsmsinisinmmmstssssmsmarsini 580,000
Alubama Prison Project (MONUEOMEEY ). i mmnsmassssirmsnsistssasn st $55,000
Leadership MOnIZOmMEry . ....ccoviviimsmisns PP s e et Ersis $10,000

Law-Related Education:

YMCA Youth Judicial Program (MORZomery} ..o sesonene 10,000
Tuskegee-Macon County YMCA ...oocvviriiinisinies Py A e e e 3 8
Boys & Girls Club of Limestone COUNLY (..o s s gy 000
Sumter County DIMHOL COMIE:L....oviuresessistrimsieritt i e T T e $1,500
Alabama Center for Law and Civice Education (Birminghom)........cccoivcnionn $12,000

Law Libraries:
Bullock County .......commrssiiessssanssans

Huntsville-MadiBon COUNTY i sividisiiasmssss et s tasas s sasrars st tasnas epetertrertrieg I IS

JafYarson Connty (i i ik s e e rayae s e M e A Wiy srearer et F s VIO
Montgomery County....... s L RO 0| st g e O
Perry County ........ R S brer b e e g e e T r s (e e h e P20
BUpreme COUM v ikl aidersierrrerieatonl Ve RIS Ay o e 135 $9,000

UA Law
School
International
Program
More Than
Doubles

In Size

he University of Alabama

Schoal of Law will host

15 international students
during the 2001-2002 school year
as part of its growing International
Graduate Program,

The program offers attorneys
frem other countries the opportu-
nity to earn a Master of Laws
(LL.M.) degree after completing
24 hours of course work at the
law school. Students may focus on
developing knowledge in specific
areas of the law such as mterna-
tional business faw or environ-
mental law, or they may tailor o
custom course of study to suit
individual interests or professional
needs. This year's class of intermu-
tiona! lawyers hos more than dou-
bled in size since last year's closs
and includes students from Rrazil,
Bulgaria, Ching, Germany, India,
Korea, Sweden, Switzerland, and
Thailand,

"“The program provides our stu-
dents with an opportunity to meet
attorneys from abroad and chul-
lenges all of us (o a greater nware-
ness of our expanding global
cconomy,” Timothy Hofl, Gordoen
Rosen Professor of Law and
director of the Intemational
Graduate Program, remuarked.

Enrollment in the LL.M, program
is limited, Visit wwslaw wa.edidinel
for more infermation.
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ax-Defterred )
Exchanges of Property- \'\

SELECTED ISSUES /¥

BY GILBERT E DUKES, 11l

n article on tax-deferred
exchanges has no better place to
start than with the definition of

an “exchange,” a simple yet often misun-
derstood concept which clarifies the
necessity of using a gqualified mtermedi-
ary. An "exchange” occurs when a tax-
payer conveys property (the "relin-
quished property”) to the same party
[from whom such taxpaver acquires
“replacement property.” Contrary o
whit many taxpayers believe, if a tax-
payer conveys relinguished property 1o a
purchaser and aequires replacement
property from someone other than the
purchaser, an exchange has not ocoun'ed
even i the sale and purchase close
simultaneously. Absent an exchange, sec-
tion 1031 is inapplicable and the wxpay-
er must recognize gain for income tax
purpmiq.',m

Prior o the 1990s the requirement of
an “exchange” created problems in that a
taxpayer desiring tax deferral under sec-
tion 1031 was forced to require that the
purchaser become a party to the taxpay-
er's acquisition of replacement property,
as only then would the axpayer be
deemed 1o have conveyed propenty to the
same party from whom the laxpayer
acquired replacement property. The pur-
chaser would gel nervous and hire o

W

ﬁv

lawyer, complex documents would be
drafted, ete,

Fortunately, these problems were alle-
visted when 1031 regulations authonzed
the use of a “qualified intermediary” 1o
sccommaodate a taxpayer’s exchange,
Pursuiant 1o such regulations, il prios to a
sale of relinquished property a texpayer
(i} exccutes an exchange agreement with
an intermediary and (i) assigns 10 the
intermediary his “rights” undor a real
estale sale agreement (such ussignment
accompanied by written notice thereof 10
all parties to the purchase agreement),
then for income tax purposes the taxpay-
er will be “treated a8 if* he conveyed the
relinquished property 1o the intermediary
followed by the intermediary's con-
veyance of such property to the purchaser
(although at the elosing the taxpayer may
simply deed the relinquished property
directly to the purchaser), Likewise, if
prior to the taxpayer’s acquisition of
replacement property the taxpayer
assigns 1o the intermediary his “rights”
under o real estate purchase agreement
(such assignment accompanied by written
notice thereol 1o all parties to the pur-
chase agreement), then for income tax
purposes the taxpayer will be “ireated as
i the intermediary acquired the replace-
ment property and conveyed such proper-
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ty to the taxpayer (although at the closing the seller may simply
deed the replacement property directly to the taxpayer). In other
words, by executing an exchange agreement and assigning to the
intermediary rights under real estate sale/purchase agreements
(with written notice thereof to all parties to such agreements),
the taxpayer is "treated as if'" he conveyed relinquished property
to the same party (the intermediary) from whom the taxpayer
acquired replacement property (an “exchange™). By following
the regulations, no longer must & taxpayer request that a purchas-
er become a party to the axpayer’s acquisition of replacement
property. Neither the purchaser’s cooperation nor participation is
required for purposes of the taxpayer's exchange and for this
reason there 1s generatly no need to insert language in the real
estate sales agreement implying otherwise,

There are generally three major types of exchanges: a “simulta-
neous” exchange (laxpayer conveys relinquished property and
simultaneously sequires replacement property), a “deferred”
exchange (taxpayer conveys relinquished property and subse-
quently acquires replacement property), and & “reverse” exchange
(taxpayer acquires replacement property and thereafter conveys
relinquished property). Regardiess of the type of exchange being
conducted, 1o use a qualified intermediary the taxpayer must exe-
cute an exchange agreement and assign 1o the intermediary rights
under real estate sale/purchase agreements (generally with writlen
notice of assignment to all panties thereto), With respect 1o
deferred exchanges, the taxpayer must also (1) “identify” replace-
ment property within the 45-day "identification period,” (ii)
acquire replacement property within the “exchange period,” and
(iii) avoid "constructive receipt” of the sales proceeds in the
meantime (which is usually saccomplished by placing in escrow
the sales procecds with the intermediary pursuant to an exchange
agreement which restricts the taxpayer's ability to receive, pledge,
borrow or otherwise oblain the sale proceeds).

The “identification” rules for deferred exchanges are tricky.
Within 45 days after the sale, the taxpayer must identify one or
more properties as potential replacement properties for the
exchange. A tuxpayer may identify up 1o three properties without
worrying about any additional restrictions (the “three-property
rule™y, I a taxpayer identifies more than three properies, then the
total value of all identified property may not exceed twice the

Do You Need a Tree Expert?

* Tree Valuations

* Pesticide Damages

* Tree Care

* Registered Foresters

* Tree Protection

* Timber Trespass

* Tree Assessments
* Certified Arborists

Southern Urban Forestry Associates

205-333-2477

U PO, Box 1403, Northport, AL 35476
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value of the relinguished property (the “200 percent rule™) unless
the taxpayer acquires 95 percent of everything identified (the “95
percent rule”), IF an identification rule is violated, the exchange
will fail and 100 percent of the gain must be recognized.

Any property acquired during the 45-day period is deemed to be
identified, Thus, the identification letter need only identily proper-
ties which may be acquired after the end of the 45-day period,
However, for purposes of the three-property sule and the 200 per-
cent rule, any property scquired during the 45-day period counts, In
other words, il a xpayer acquires one property during the 43-day
period and identifies three more properties, then the ol value of
the four propenties cannot exceed twice the value of the relin-
quished property absent compliance with the 95 percent rule.

The identification must be specific. With respect 1o condo-
minium units, for example, a taxpayer must identify a specific
unit. Stating “a unit a1 Shoreline Towers™ will not suffice. Also,
within the exchange period the tuxpayer must acquire substan-
tinlly the same property as idemtified, 11 a taxpayer identifies a
unit, but acquires only a half interest in the unit (the other half
for example being acquired by a spouse, friend, eic.), the half
interest is not substantially the same property as identified, In
this case regulations indicate that if a taxpayer acquires at least
75 percent (in size and value) of what was identified, then the
acquired interest is substantially the same as what was identi-
fied. Obviously, if o taxpayer intends to acquire merely a half
interest, a half interest (or at least no more than an undivided
660.67 percent inlerest) should be identified.

The “exchange period” can be tricky, as well, Most taxpayers
believe the exchange period is six months beginning with the date
of the sale. Actually, the exchange period ends on the carlier of
the 180th day following the sale or the due date for the 1axpay-
er's income tax return for the year in which the sale tkes place.
Assume an individual taxpayer conveys relinguishad propeny on
December 1§, 2001, His exchange period will end on April 15,
2002 (approximately two months earlier than the 180th day).
absent an extension of the due date for his 2001 income Lax
retum, Individuals, padnerships and trusts must be cognizant of
this rule with respect to any sale oceurring after October 15th (as
the due date for their income tax rewrn is April 151k of the fol-
lowing year), Corporations using the ealendar year for income tax
purposes must be cognizint of this rule with respect to any sale
occurring alter September 15th (as the due date for their income
tax return is March 15th of the following year).

Within the exchange period the taxpayer must acquire
replacement property (identified within the 45-day identification
period) of “like kind" to the relinquished property. Generally,
any “realty” is of like-kind to other “realty” A taxpayer may
convey timberland and acquire & condominium unit. A taxpayer
may convey & condominium unit and acquire a commercial
building, vacant lot or any other realty.

Not only must the relinguished and replacement properties be
of like-kind, the relinquished property must have been held “for
investment” (or for use in a trade or business) and the replace-
ment property must be acquired with an intent of holding such
property “for investment” {or for use in a trade or business). 1



often receive calls from individuals who desire to conduet an
exchange, yet soon learn the relinquished property is owned hy a
partnership or limited liability company having other owners with
no desire to conduct an exchange. In other words, one partner
desires 1o conduct an exchange with “his share” of the sales pro-
ceeds while the other partners simply want cash. The problem
relates (o the basic requircment that a laxpayer convey relin-
quished property which has been held for investment, Under
these facts the parnership, not its partners, has held the relin-
quished property. Under one option, the partnership could be dis-
solved with its assets distributed to the individual partners, The
individuals (who then would be wenants in common with respect
to the distributed propeny) could begin holding the relinguished
property for investment. After the property has been held for
investment, the owners could market the relinquished property for
sale. Al the closing any owner may conduct an exchange with his
share of the net sales proceeds while other individuals simply
cash out, Under a second option, the partnership could distribute
an undivided interest in the relinquished property to the partner
who desires to conduct an exchange. The relinquished property
(which then would be owned by the partnership and the distribu-
tee as tenants in commaon) could be held for investment, After the
property hus been held for investment, the partnership and the
distributee could market the relinquished property lor sale, Al the
closing the distributee may conduct an exchange with his share of
the net sales proceeds while the partnership simply cashes out.
Inevitably, the problem with either approach is that the relin-
quished property is either already ander contract or at least
already on the market for sale. In either case, even if the partner-
ship distributes the relinguished property or an interest therein to
one or more parmers desiring to conduet an exchange, and even if
such distribution takes place quite some time prior to closing,
such propenty may never have been held “for investment” by the

individuals desiring to conduct an exchange in that it was *for
sale™ during their entire period of ewnership,

An often misunderstood concepl involves the amount of gain
which must be recognized when less than 100 perceat of the net
sitles proceeds is invested in replacement property. Assume a tax-
payer owns property with an income tax basis of $100,000 which
will be sold for $300,000. Two things are clear to most taxpayers.
First, if the taxpayer sells the property for $300,000 und does not
conduct a tax-deferred exchange, the taxpayer's “realized gain”
would be $200,000, all of which must be “recognized” and
reporied on the taxpayer's income tax return, Second, if the tax-
payer conducts a tax-delermed exchange and acquires one or more
replacement properties of like kind at a cost of $300,000 or more,
none of the $200,000 realized gain need be recognized, as the
entire gain is deferred under section 1031, What many txpayers
and their advisers do not understand is the amount of realized
gain which must be recognized if, in this example, the taxpayer
acquires replacement property at 4 cost of $250,000. The answer
is $50,000, Realized gain must be recognized 1o the extent the net
sales proceeds of $300,000 exceed the $250,000 cost of the
replacement property. Taking this a siep further, if the laxpayer
sells the relinguished property for $300,000 and reinvests only
$100,000 in replacement property, the entire gain of $200,000
must be recognized. If the taxpaver does not reinvest in replace-
ment property ar amount which exceeds his income tax basis in
the relinguished property, the tax consequences of an exchange
are exactly the same ay the tax consequences of a saie. A laxpay-
er does not start deferring tax under section 1031 until he has
reinvested in replacement property an amount which exceeds his
income 1ax hasis in the relinquished property.

A related concept involves financing issues upon the con-
veyance of relinquished property or acquisition of replacement
property. Assume a laxpayer conveys propesty for $300,000 but

using Web-PACER (Public Access to Court

Electronic Records), an electronic public access serv-
ice that allows users (o obtain case and docket information
from federal appellate, district and bankruptcy couns, and
from the 1.8, Party/Case Index. Web-PACER allows users to
view the docket sheet and basic case information, as well as
nllowing users o view images of pleadings, orders and other
documents that have been filed. An access fee of $.07 per
page will be nssessed for access to PACER service on the
Internet.

Weh-PACER users accessing this courl’s records may view

document images if the document was filed on or after
November 1, 2000, You must have Internet access and a

T he United States Bankruptcy Court recently began

Web-PACER Implemented in Bankruptcy Court

Javascript-enahled Web hrowser to use Web-PACER,
Why Use Web-PACER

The PACER system offers an inexpensive, fast and compre-
hensive case information service, The data is displayed direct-
ly on your PC screen within a few seconds, The system is
simple enough that little user training or documentation is
required, Web-PACER is available days, nights and weekends,

How to Register

Electronic access is available by registering with the
PACER Service Center, the judiciary's centralized registration,
billing and techaical support center. To register, complete the
registration forms available on the PACER Web sile,
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finances $200,000 of the sales price for the purchaser. In other
words, the purchase price is payable via $100,000 in cash at clos-
ing with the balance represented by the purchaser’s promissory
note secured by a vendor's tien or mortgage on the relinquished
property. In this example many taxpayers believe they may then
acquire replacement property for $300,000 via $100,000 down
with the balance borrowed from a bank. This is incorrect, In such
an exchange the taxpayer would have given up relinquished prop-
erty worth $300,000 and executed a $200,000 note to the bank in
exchange for replacement property worth $300,000 and the pur-
chaser's $200,000 promissory note. The purchaser's promissory
note of $200.000 constitutes “boot™ (something other than real
estate of like kind to the relinguished property). Generally, taxpay-
ers musl recognize gain to the extent of the “bool.” The question
becomes whether the taxpayer may offset the receipt of such boot
by executing o note 1o the bunk, The answer is no, leaving the tax-
payer with up to $200,000 of realized gain 1o be recognized,
Taxpayers may not offset the receipt of boot by executing a note to
i bank, To defer 100 percent of the gain in this example, the tax-
payer should consicder “infusing™ $200,000 into the exchange from
a source other than a bank loan secured by the replacement prop-
erty. If properly structured a cash infusion of $200,000 should off-
set the purchaser's promissory note and fully reduce the “boot™ in
this example. Another way to salvage the exchange would be 1o
find a seller of replacement property willing to accept the purchas-
er’s promissory note as part of the sales price, an unlikely event,

Related to the above is the belief of many taxpayers that (o
defer 100 percent of the realized gain they need only reinvest in
replacement property an amount equal to or in excess of their
“equity” in the relingquished property. This is incorrect. For
example, if a taxpayer conveys relinquished property for
$300,000, and $200,000 of the sales proceeds are applied in sat-
isfaction of the taxpayer's mortgage on the relinguished proper-
ty (leaving $100,000 to be placed in escrow with the intermedi-
ary), to defer 100 percent of the gain the taxpayer must not only
reinvest the $100,000 of net sales proceeds but must also either
infuse $200,000 of cash or borrow at least $200,000 in connec-
tion with the acquisition of replacement property,

Changing topics, in September 2000 the TRS issued Revenue
Procedure 2000-37 which sets forth a safe harbor for purposes of
structiring what may otherwise constitute an invalid “reverse”
exchange under section 1031, As contemplated by the Revenue
Procedure, the taxpayer generally executes a "Qualified Exchange
Accommodation Agreement” with an “Exchange Accommodation
Titleholder” (the ttleholder), The replocement property is then
“parked" with the titlcholder. Within 180 days thereafier the tax-
payer executes a real estate sale agreement with a purchaser,
assigns his rights under such agreement (with written notice to the
purchaser) to a Qualified Intermediary pursuant to an Exchange
Agreement, and “direct deeds” the relinquished propenty to the puar-
chaser. Simultancously with such conveyance the taxpayer assigns
to the Qualified Intermediary his rights under the Qualified
Exchange Accommodation Agreement (with wrilten notice to the
titleholder), then acquires the replacement property vi direct deed
from the titleholder. Under an alternative structure, pursuant 1o an
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Exchange Agreement with o Qualified Intermediary, the taxpayer
acquires replacement property from a seller and simultaneously
parks the relinquished property with the titleholder which would
hold such propenty for no more than 180 days pursuant 10 a
Qualified Exchange Accommodation Agreement,

The Revenue Procedure includes the following requirements
which should be expressed in the Qualified Exchange
Accommodation Agreement;

1. The taxpayer must have a bona fide intent to aequire the
replacement propenty in an exchange intended to qualify for
non-recognition of gain under section 1031,

2. The titleholder must hold the replacement propesty (or the
relinquished property, as the case may be) for the benefit of
the taxpayer in order to facilitate the taxpayer's exchange
under section 1031 and the Revenue Procedure.

3, The taxpayer and the titdeholder must agree to report the
acquisition, holding and disposition of the “parked property™
as provided in the revenue procedure, In this regard, the title-
holder must be treated for income tx purposes as the benefi-
cial owner of the “parked property” until such property is
conveyed to another party.

4. The relinguished property must be “identified” within 45
days after the acquisition of replacement property.

5. The exchanpe must be completed within 180 days,

With respect to the third requirement set forth above, understand
that “reverse” exchanges have not been authorized by the IRS.
When replacement property is parked with a titleholder pursuant w
the requirements of the Revenue Procedure, the titlcholder must is
treated as the true owner of such property for income Lix purposes
rather than as the xpayer's agent. Given this treatment the taxpay-
er has yet to acquire the replacement propenty. The taxpayer later
conveys relinquished property to a purchaser (through the use of a
Qualified Intermediary) and simultancously or subsequently
acguires the replacement property from the titleholder (through the
use of a Qualified Intermediary). On the Form 8824 the transaction
is reflected as o simultaneous exchange or a deferred exchange, as
the case may be, either of which is specifically authorized by the
Cole and regulations, 15 the terms of the Revenue Procedure are
not met, the tileholder would be considered the taxpayer's agent,
and the titieholder's acquisition of the replacement property would
be treated as an aequisition of replacement property by the taxpay-
er prior to the taxpayer's conveyance of relinquished property—ia
“reverse” exchange which in the eyes of the IRS is not allowed
under section 1031,

The issuance of Revenue Procedure 2000-37 was certainly a
surprise. Even more surprising was the release of PLR
2063 11025 on March 16, 2001, Making a long story short, an
“Accommodation Party” borrowed funds (the repayment of which
wirs guaranteed by the txpayer for a fee), acquired replacement
property, exccuted a triple net lease of the replacement property
to the taxpayer, and executed an agreement under which the tax-
payer would later acquire the replacement property from the



Accommaodation Party. The Accommedation Party and the tax-
payer reported the transaction as il the Accommodation Party was
not the taxpayer's agent, The arrangement between the taxpayer
and the Accommodation Party made it appear as if the
Accommaodation Party had some risk of logs and potential for
gain, Although the replacement property was to be “parked™ with
the Accommodation Party far longer than 180 days, the IRS pre-
sented the following three requirements for o successful 1031
exchange—(i) the taxpayer must demonstrate its intent to achieye
an exchange and the properties to he exchanged must be of like
kind and for a qualified use, (i) the steps in the various transfers
must be part of an integrated plan to exchange the relinquished
property for the replacement property. and (iii) the party holding
the replacement property must not be the taxpayer’s agent,
Reparding the agency issue, the IRS applied the “National
Carbide fuctors” and surprisingly stated ns follows:

With respect to the first factor, Accommodation Party has
operated and will operate in its own name and for its own
account. The Operating Agreement of Accommodation
Party states "{a]ll business of Accommaodation Party will be
conducted in the Accommodation Party name™ and that
“Accommodation Party will own and hold title to all of its
property in the name of Accommodation Party.” Consistent
with its operating agreement, Accommaodation Party entered
into the Property Acquisition Agreement, the Taxpayer
Acquisition Agreement, the Lease, the Bank Loan, and the
Taxpayer Loan each in its own name and each for its own
account, Accommodation Party operales its business
through its own bank accounts, which are held in its name
and for its account. In none of the operative documents is
Accommodation Party referred 1o as Taxpayer's agent. With
respect to the second factor, Taxpayer has not contractually
authorized Accommodation Party 10 bind Taxpayer by
Accommodation Party's actions, With respect to the third
factor, Accommodation Party does not transmit money it
receives for its account to Taxpayer, Under the Lease,
Taxpayer is obligated to pay Accommodation Party a
monthly base rent for Accommodation Party's account,
Applying the fourth factor, Accommodation Party’s rental
income under the Lease is pursuant to its lessor-lessee rela-
tionship with Taxpayer and Accommaodation Party's owner-
ship of the Propenty, Taxpayer's rental income from the sub-
tenints under the subleases is pursuant 10 Accommodation
Party's assignment of such subleases to Taxpayer under the
assignments of lessor's interests in leases and assumption of
liability under the leases. The fifth factor is that “the agency
relationship must not be dependent upon the fact that the
principal owns it” Accommodation Party and Taxpayer are
separate legal entities, Neither Accommaodation Party nor
Exchange Company is owned by or related to Taxpayer,
Furthermore, as demonstrated by the preceding analysis,
Accommodation Party is not acting on behalf of Taxpayer,
but rather is acting for its own sccount, Exchange Company,
as the sole member of Accommodation Party, will report

Accommodation Party’s rental income and expenses on ils
tax returms. With respect to the sixth factor, Accommaodation
Party's business purpose is not o carry on the normal dulies
ol an agent, As stated in its operating agreement and ns
demaonstrated by its actions, (1) Accommodation Party is
engaged in the business of acquiring, owning, holding, leas-
ing, financing, refinancing and disposing of real property
and its associated personal property and (2) Accommodation
Party will conduct its husiness and will hold title to all of its
property in its own name and for its own account, Further,
the Tax Court has consistently held that the fact that an
accommadator is used to facilitate a like-kind exchange
does not mean that the accommodator is an agent of the tax-
payer,... Thus, the fact that Accommaodation Party is facilitat-
ing Tuxpayer's exchange of the Park for the Propeny does
not mean Accommuodation Party is Taxpayer's agent.
Accordingly, Accommodation Party is not Taxpayer’s agent,

Since relying on a private letter ruling has obvious risks, tax-
payers should structure “reverse™ exchanges within Revenue
Procedure 2000-37 whenever possible, However, in instances
where the relinquished property will not be conveyed within
| 80 days of the initinl transfer to the "accommodatar,” o rans-
action based on the facts of PLR 2001 11025 might be explored,

Changing topics again, many taxpayers desire to sell one condo-
minium unit and exchange into another unit on a “pre-construc-
tion" basis. This type of improvement exchange usually presenls
problems in that the replacement unit may not be completed within
the taxpayer's 180-tay exchinge period, Unless the taxpayer
receives a deed (o a completed unit within the exchange period, the
exchange will fail, This gencrally requires that the developer com-
plete the condominium, obtain a cenificate of occupancy and close
the conveyance to the taxpayer prior to the end of the taxpayer’s
exchange period. [n an attempt 1o alleviate this problem, some
developers offer 1o convey 1o the taxpayer (within the taxpayer’s
exchange period) an undivided interest in the overall uncompleted
condominium project, such conveyance 1o be followed by a simul-
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taneous exchange of such undivided interest for the actual unit
once a centificate of occupancy is obtained, This presents risks. In
this case the taxpayer would “identify” the undivided interest in the
uncompleted project. However, under the “step transaction doc-
trine” the IRS could successfully argue that the completed unit, not
the undivided interest in the uncompleted project, constitutes the
replacement property for the initial exchange. The IRS could then
point out that the completed unit was neither identified during the
45-day period nor was it acquired during the 180-day period.

Focusing on & more common type of improvement exchange,
assume a taxpayer (using an intermediary) conveys a condominium
for $300,000 and desires 10 acquire a yvacant lot for $75,000 and
construct improvements thereon at a cost of $225,000, There are
three crucial requirements. First, not only must the Jot be identified
within the 45-day perioc, the improvements must be identified as
well (generally by attaching the plans to the identification letter).
Second, amounts must be spent on the improvements prior (o the
date on which the tnxpayer takes title to the replacement property,
This is usually accomplished by “parking” the replacement proper-
ty with the intermediary (i.e. the intermediary tikes title o the
replacement property ) and having the improvements constructed
prior to the date on which the intermediary conveys such property
to the taxpayer. Third, regardless of whether the improvements are
completed, the intermediary must convey the replacement property
to the taxpayer prior 1o the end of the exchange period,

Before concluding, related party issues should be discussed.
Most advisers understand that as a general rule taxpayers may
conduct a tax-deferred exchange with a “related party™ such as a
family member, s corporation in which the laxpayer owns &
majority of the outstanding stock, etc. In other words, a taxpay-
er may convey relinquished property to a related party in
exchange for the related party's conveyance of replacement
property to the taxpayer. The kicker is that for a period of two
years following an exchange with a related party, both the tax-
payer and the related party must refrain from disposing of their
property acquired in the exchange, To understand the logic of
this requirement, consider the following example:

Father owns “Parcel A" worth $100,000 with an income
tux basis of $10,000, Son owns “Parcel B worth
$£100,000 with an tncome tax basis of $90,000, Purchaser
desires 10 purchase Parcel A for $100,000, Father realizes
that il he sells Parcel A 1o Purchaser, he must recognize a
$90,000 gain, Thus, Father instead conveys Parcel A to
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Son in exchange for Parcel B. Father then owns Parcel B
willy a substituted income tax basis of $10.000, and Son
owns Parcel A with a substituted income tax basis of
290,000, Son then sells Parcel A 10 Purchaser for
$100.000 and recognizes a $10,000 gain,

The proposed outcome is that by conducting a tax-deferred
exchange prior to the sale, and by shifting Son’s high income tax
basis o Parcel A prior to the sale, Father and Son as a family unit
have reduced their gain from $90,000 to $10,000. To avoid this
“shifting of basis” the Code imposes the two-year holding period
subsequent 1o an exchange between related parties. Generally, if
the taxpayer or the related party disposes of his exchange property
within two years after the initial exchange, then the laxpayer's
exchange with the related party will become taxable,

Straight exchanges between two related parties are uncom-
mon. What is common is u tuxpayer's desire 10 convey relin-
quished property to an unrelated party and acquire replacement
property from a related party through the use of an intermedi-
ary. Many taxpayers (and many tax advisers) believe this type
of exchange will qualify for tax deferral, provided the taxpayer
holds the replacement property for two years following the
exchange, This is incorrect, Consider the following example:

Father owns “Parcel A™ worth $100.000 with an income tax
basis of $10,000. Son owns “Parcel B" worth $100,000 with an
income tax basis of $90,000. Purchaser desires to purchase
Parcel A for $100,000. Futher realizes that if he sells Parcel A 10
Purchaser, he would need o recognize a 390,000 gain, Thus, as
part of an exchange through the use of an intermediary, Father
conveys Parcel A to Purchaser for $100,000 and acquires Parcel
B from Son for $100,000.

The result of the second example is identical to the result in
the first example, Purchaser ends up owning Parcel A, Father
ends up owning Parcel B with o substituted income tax basis of
$10,000; Son ends up with $100,000 and recognizes a $10,000
gain, For this reason, as & general rule, il a taxpayer conveys
relinquished property to an unrelated party and acquires
replacement property from a related party, the IRS will treat the
exchange as an immediately taxable “transaction structured to
avoid the purposes of the related party rules” (i.e,, an immediate
violation of the two-year holding period applicable to related
party exchanges). Generally, a taxpayer may convey relin-
quished property (o a related party and aequire replacement
property from an unrelated party, but a taxpayer generally may
not convey relinguished property to an unrelated party and
acquire replacement property from a related party.

In conclusion, an article such as this is far too short to cover in
detail all issues which can arise in a section 1031 exchange. This
urticle simply skimmed the surfoce with respect 1o issues which
were discussed, and many arcas which present risks were not dis-
cussed at all. For a much more detailed discussion of 1ax-deferred
exchanges, obtain Tax Free Exchanges Under 103! by Jeremiah
M. Long and Mary Foster, published by Clark, Boardman &
Callaghan (800-328-4880), or receive an expanded version of this
anticle by contacting the author at gdukes @ cdklaw.com. =]
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Closing Future Medical
Benefits for Injured Workers

BY MELISA (

or the past several years,

Medicare' has been paying med-

ical expenses for injured employ-
ees even when those expenses stemmed
from work-related accidents or occupa-
tional diseases. The Medicare Secondary
Payer statute was enacted 1o prevent the
burden of such expenses, which should
rightfully be paid by other insurance
plans, including workers” compensation,
from being shifted to Medicare. Pursuant
to the Medicare Secondary Payer statute,
the Center for Medicare and Medicaid
Services (CMS),’ the federal agency that
administers Medicare, has recently
undertaken a comprehensive effort o
collect money owed to Medicare for the
paymenl of these expenses,’

The Medicare Secondary Payer statute
provides, in pan, that Medicare may not
pay for an individual's medical treatment
if payment can “reasonably be expected
10 be made promplly” under s workers’
compensation law or under an auwtomo-
bile or liability insurance policy or plan.*
In such instances, Medicare is the “sec-
ondary payer” while the insurance com-
pany or other responsible party remains
the “primary payer” This statute further
provides that, in the event Medicare does
pay such expenses, those expenses shall
be paid subject 1o reimbursement. If such
teimbursement is not made within the
established time period, interest may be
charged on the mmount of reimbursement
until such reimbursement is received by
Medicare from the primary payer.

In order to recover payments deseribed
in the stutuie, the United States is author-
ized to bring an action against the pri-
mary payer “directly, as a third-party
administrator, or otherwise.” In addition,
the statute provides that dowble damages
may be collected from the primary payer.
The statute further establishes a privale
cause of action for damages “in an
amount double the amount otherwise
provided™ when o primary payer fails 10
provide for payment or reimbursement

GEORGE and BENNETT L. PUGH

under the Medicare Secondary Payer
statute.

In addition to paying und then seeking
reimbursement for an injured employee's
medical expenses, Medicare also has the
option under the Medicare Secondary
Payer statute simply to refuse to pay such
expenses in the first place. This could
occur if the injured employee has previ-
ously reached a lump sum settlement with
the primary payer regarding future med-
ical benefits. Under the Secondary Payer
statute, Medicare will not pay for medical
treatment until the expenses incurred
equal the amount of the settlement attrib-
uted to future medical expenses. In the
event that no part of the lump sum settle-
ment is specifically allocated for future
medical expenses, Medicare has a formula
lor apportioning an amount of the settle-
ment itself. 1t must be noted that “{i})f a
seltlement appears 1o represent an attempt
to shift to Medicare the responsibility for
payment of medical expenses for treat-
ment of a work-related condition, the sei-
Hement will not be recognized.™

To deal with this issug, Medicare Set-
Aside Custodial Agreements and Medicare
Sel-Aside Agreements bave been devel-
oped. If either of these agreements is prop-
erly utilized, an employer or workers'
compensation insurance carrier may settle
a workers' compensation claim closing
future medical benefits without fear of
Medicare attempting 1o muke u claim for
reimbussement of medical expenses result-
ing from a work-related injury, or refusmg
1o pay an injured employee's medical
expenses. Utilization of a Medicare Set-
Aside Custodial Agreement or a Medicare
Set-Aside Agreement should allow
employers to settle future medical claims
with greater ease, since the employee will
have insurance, through Medicare, for
future treatment. Furthermore, trial courts
are more likely to approve a settiement
that includes this safeguard, Finally, these
agreements often result in a substantial
cost savings to employers and workers'

compensation carmers. Medicare recog-
nizes that, in order 1o settle a claim for
future medical benefits, the employer or
workers' compensation cartier will put less
money into the custodial account or the
annuity than it would likely expend over
the remainder of the injured employee’s
life. This type of compromise with an
injured employee is accepted by Medicare
as an incentive (o the employer or work-
ers’ compensalion insuranee cumer to set-
te claims for future medical expenses.
Medicare Set-Aside Custodial

Agreements and Medicare Set-Aside

Agreements should be used i a determi-

nation is made that the employee will

become eligible for Medicare within 30

months ef the date of the setilement or

currently is o Medicare recipient and
future medical treatment is hkely.

Individuals become eligible for Medicare

after they have been receiving Social

Security disability benefits for 24 months,

Social Security disability berefits do not

begin until five months after the date of

the accident, injury or other disabling
event, In order to qualify for Social

Security disability benefits, an individual

must be unable to perform any kind of

substantial, ganful work because of a

physical or mental impairment, or a com-

bination of buth, which is expected to
either last ot least 12 months or end in
death, There are additionul ways to quali-
ty for Social Security disability benefits

including, but not limited o

1. The claimant being 50 yvears old or
older and unable to perform past work
(his own occupation) due to a physi-
cal or mental impairment;*

2. The clanimant has any physical or
mental impairment and a long history
ol heavy, uaskilled work;

3. The clasmant has a physical or mental
condition that appears (o satisfy the
“medical listings™ in the Code;* or

4, The claimant is illiterate with any
ghysical or mental iu1.|:luirl11cnl.("I
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IT an injured employee meets any of
these criteria, a Medicare Sei-Aside
Custodial Agreement or Medicare Set-
Aside Agreement should be included in
settlement negotiations regarding the
employee’s futiure medical benefits,

Medicare Set-Aside

Custodial Agreament

Medicire Sei-Aside Custodial
Agreements have been recognized as a way
of balancing Medicare's interests in a work-
ers’ compensation settlement that purports
e close future mecicnl benefits and an
injured employee’s entitlement 10 Medicare
benefits after receiving a workers' compen-
sation settlement. The Medicare Set-Aside
Custodial Fund is funded with a lump sum
of money designuted to cover future med-
ical expenses which Medicire would ordi-
narily cover, The beneliciary of the fund
mity either submit the bills Tor medical
treatment related 1o his or her work-relaed
injury to the custodian of the fund or the
bills may be sent dircedy to the custodian
by the medical reatment provider, After the
tund is exhausted, the beneficiary becomes
eligible for Medicare 1o pay any and all
future medical expenses which Medicare
would normally cover,

In order to dewermine the amount
which should be placed in the custodial
fund, numerous fuctors regarding the
injured employee’s injury and his or her
medical treatment must be considered.
Such fuctors inclode, hut are not limited
1, the following:

I. The date of entitlement to Medicare:

2. The basis for Medicare entitlement
(disability or nge);

3. The type of injury or illness;

4, The age of the beneficiary (including an
evaluation of whether the beneficiary's
condition would shorten his or her life

spunk

3. The classification of the beneficiary's
disability, such as permanent, total;

6. Prior and luture medical needs of the
beneficiary due 1o the injury or illness;

el

Is the commuation for the beneliciary's
lifetime or for a specific period of time?
Lf not for the Ifetime, what is the basis?
What 15 the state law governing how
long warkers’ compensation is obligated
1w cover the services reluted 1o the
injury or illness;

8. Is the beneliciary's condition stable or
is medical deterivration possikle; and
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9. The living arrangement of the benelfi-
clary and the level of continued care
required,

It is important to remember that only
the medical expenses Medicare would
usually pay need 1o be set aside. It is alse
important to remember that no “form™
agreement should be used, as several fac-
lors must be considered and appropriate-
ly addressed in each agreement.

If the amount necessary to establish the
custexlial fund exceeds a certain threshold,
prior appraval must first be obtained from
CMS, Care must alwiys be taken, howev-
er, o insure that the amount placed in the
custodial fund is sufficient and that
Medicare's interests are reasonably con-
sidered in the settlement. If Medicare
determines that ils inlerests were reason-
ably considered in the settfement,
Medicare will not later make o claim
aguinst the employer or insurer for the
employce’s medical treaiment expenscs.

Medicars Set-Aside

Agreement

This type of agreement is very similar
1o the Medicare Set-Aside Custodial
Agreement, Instead of & rust or custodial
lund, however, the employer or insurer
may purchase an annuity or structured
settlement from which a designated
amount each month will go towurd the
injured employee's medical care, Under
i Medicare Set-Aside Agreement,
Medicare will pay for the cost of the
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employee's medical care above that
monthly amount. The annuity may be
purchased through any structured settle-
ment company. [t should be aoted, how-
ever, that, because the expenses for most
injured employees’ medicel treatment
vary from month to month, CMS gener-
ally prefers, and sometimes requires, that
a Medicare Set-Aside Custodial
Agreement be used as opposed to an
agreement funded through an annuity,

Conclusion

Medicare Set-Aside Custodial
Agreements and Medicare Set-Aside
Agreements have proven instramental in
allowing the closure of future medical ben-
efits on almost any claim while avoiding
reimbursement actions brought by CMS. In
addition, these agreements have sived sub-
stantial amounts of money for employers
and workers' compensalion carriers,
Medicare Set-Aside Custodal Agreements
and Medicare Set-Aside Agreements may
be used in any state and are revolutionizing
the way future medical benefits are setiled
i workers' compensation cases, |
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BYJACK W SELDEN and RICHARD L. SHAR

I'you represent a business which sells goods or services to the

United States or one of its agencies, your client may be the

subject of a multi-million dollar fraud Jawsuit filed in federal
court months ago, and neither you nor your client knows about ii.
The lawsuit has been filed by a private citizen (quite possibly a
disgruntled former employee) under seal and served only on the
United States, which is discussing the case with the plaintiff and
secretly investigating your client’s actions, By the time you and
your client find out about the lawsuit, you will already be far
behind the other side in terms of fact-finding and analysis of the
case. In fact, the Government may have formed its “final” opin-
ions about your ¢lient’s culpability before you even have had an
opportunity to respend to the allegations. Then, when you finally
learn of the lawsuit, you may not actually be allowed to see a copy
of the complaint, or to serve your own discovery requests, as you
would in defending a normal civil lawsuil,

Sounds & bit unfair, doesn’t it? Fair or not, such is life in the
world of defending companies and individuals against gui tam
lawsuits filed by private citizens on behalf of the United States
under the federal False Claims Act (FCA), The unique frame-
work established by the FCA's gui tam provisions, designed to
encourage private citizens to assist the United States in ferreting
out fraudulent conduct by federal government contractors, cre-
ates a number of unique issues and potential strategies for
defense lawyers in this area.

Basics of the False Claims Act
and Its Qui Tam Provisions

The FCA was enacted during the Civil War, in response to sev-
cral egregious incidents where private contractors swindled the
United States in providing war materiel. See B, Yuill “High Court
Hears Argument on Right of Qui Tam Whistleblowers to Sue
States,” 8 BNA Health Law Rep. 1874-78 (Dec, 2, 1999), Under
the current version of the law, any person who “knowingly" pres-
ents (or causes (o be presented) to the United States a false or
fraudulent claim for payment or approval is liable to the United
States for civil penalties of $5,500 to $11,000, plus three times the
amount of the damages suffered by the United States in paying the
false or fraudulent claim. Making false statements in order to get a
false or fraudulent claim paid, as well as conspiring to get a false
or {raudulent claim allowed or paid, are also prohibited by the
FCA. 31 US.C. § 3729(a). As a result of amendments 1o the law
in 1986, the term “knowingly" is broader than it might otherwise
appear: it includes, in addition to actual knowledge, acting in
“deliberate ignorance” of the truth or falsity of information, and
acting in “reckless disregard" of the truth or falsity of information,
Thus, the statute makes it clear that specific intent to defraund is
not a prerequisite to liability. fd at § 3729(h).

In order to encourage private citizens (often called “relators™) to
expose cases of fraud against the United States, the original statute
included unique provisions allowing private individuals to bring
and maintadn suits on behalf of the United States, and 1o retain a
percentage of uny recovery obtained by the United Sties s o
result of the clnim {under the current version of the stutute, the
relator’s percentage of the take can range from 15-30 percent. See
J1 US.C. § 3730(d). These lawsuils are commonly referred to as
quit tam” cases,' Alter a penod of relative disuse due 10 restrictive
amendments (o the FCA passed in 1943, Congress jump-started
the qui tam provisions with liberalizing amendments in 1986, See
Coaper v. Blue Cross Blue Shield of Florida, 19 F. 3d 562, 565 n
2 (11th Cir. 1994). These changes definitely succeeded in encour-
aging the filing of more quf ram lawsuits under the FCA: in the
year after 1986, only 33 cases were filed; in fiscal year 1999, 483
cnses were liled, See Department of Justice Press Release, “Justice
Department Recovers Over 53 Billion in Whistleblowers False
Claims Act Awards and Settlements,” February 24, 2000,

While the initial wave of qiei tam actions primarily involved the
defense industry, in the mid-1990s, the focus of relators shified
dramnatically toward the health care industry, One explanation for
this shift is the significant reduction in defense spending by the
federal government during the 199%0s, and the corresponding rela-
tive rise in federnl spending in the health care area, In addition,
while the defense industry cases were often fairly lucrative due to
the often expensive nature of the goods being sold to the United
States, the recoveries in some of the health care industry cases
have been staggering, due 1o the sheer number of ¢laims that can
be involved in such cases. Because health care providers often
repetitively submit large numbers of the same type of claim for
health care services rendered (o patients who are beneficiarnies of
the federal Medicare program, a pattern of false or fraudulent
billing that exists for a significant period of time can lead to
potentially massive liability under the FCA, particularly when the
$3,500—$1 1,000 per claim penalty is applied

The increase in qui tam filings in the health care industry has
coincided with the Government's high profile and politically
popular effort to combat fraud and abuse in the health care
industry. The Department of Justice's statistics illustrate the
Government's enforcement focus in this area: Over half of the
more thun $3.5 billion recovered in cnses brought nnder the gui
tam provisions of the FCA have involved health ¢are fraud alle-
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gations. Department of Justice Press Release, February 24,
2000. Over $1.5 billion has been paid by FCA defendants, maost
of them in the health care industry, just since the end of fiscal
year 1998, Perhaps more to the point, as of February 2000, the
Department of Justice had paid relators over 3550 million as
thetr statutory shares, and that figure is rising in scemingly
exponential fashion, as United States Attorneys across the coun-
ity continue to announce settlements of FCA cases, most of
which involve the health care industry. /d,

In u few of the more publicized eases, qui tam relators and their

counsel have been awarded statutory shares in the tens of millions
of dollars. In one recent high-profile case, National Medical Care,
which is now a subsidiary of Fresenius Medical Care, the world's
largest dialysis provider, agreed o pay $375 million to settle a
gui tam case alleging, among other things, that the company filed
false cluims 1o Medicare for laboratory tests. See Department of
Justice Press Release, supra, February 24, 2000, In the health
care industry, settlements in the $5-10 million range have become
fairly common; in such cases, the relator’s share will often be in
the seven ligure range. Given these numbers, it should be no sur-
prise that United States Attorneys are very busy investigating alle-
gattons made in complaints filed under the qui fam provisions of
the FCA against health care and other businesses which do busi-
ness with the Government.

Dealing with the
Government’s Investigation

As noted, a qai fam relator files his or her complaint in federal
court under seal and serves only the United States (specifically, the
Atorney General of the United States) with a copy of the com-
ptaint, The relator should also deliver a "disclosure statement” to
the Government, describing the basis of the allegations in further
detail, The Government will then begin its investigation of the
allegations, typically by interviewing the relator and reviewing any
documents the relator has provided. The Govermment will also
lake advantage of other sources of information at its disposal,
including mformation in the possession ol Medicare carriers or
intermediaries, the private contractors who administer the
Medicare program on behalf of the Government. In addition to
these “informal™ methods of investigation, the Government can
also tuke advantage of two more formal avenves-subpoenas from
the applicable ageney’s Office of Inspecior General (O1G subpoe-
nas), and civil investigative demands (C1Ds), Often, the receipt of
one of these documents is the lirst inkling & defendant has that o
qued tam case has been filed against it.

The OIG's subpoena power arises out of the Inspector General
Act of 1978, which, like the FCA, was enacted to combal a per-
ceived “epidermc” of fraud and abuse in federal programs.
Inspector General of the United States Dept. of Agriculture v,
Glenn, 122 F3d 1007, 1009 (1 1th Cir. 1997). The scope of the
OIGs” subpoena power is broad, and courts will enforce OIG sub-
poenis as long as: (1) the investigation imvolved is within the
applicable OIG's authority, (2) the demand is not overly burden-
some or indefinite, and (3) the information sought is reasonably
relevant and not already in the Government's possession, Unired
States v. Medic House, Inc,, 736 F Supp, 1531, 1534-35 (WD,
Mo. 1989}, The Government enjoys a certain {lexibility with
respect 1o its use of information obtained through OIG subpoe-
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nas, as the information the Government obtains threugh such sub-
poenas can be shured freely with others, including the relator and
his or her counsel. As a result, the Department of Justice and/or
responsible United States Attorney will often request that the
applicable OQIG issue a subpoena in connection with the
Government's qui tam investigation,

CIDs are issued by the Attorney Genernl under the authority
of the FCA. Section 3733 of the FCA provides detailed require-
ments governing the use of this discovery tool, which the
Altorney General can use to require the production of documen-
tary material, answers (o interrogatories or oral lestimony, as
long as the information sought is relevant 10 a false claims law
investigation, A recipient can seek w have the CID set aside by
filing a petition in the United States district coun for the recipi-
ent's federal judicial district within 20 days after the dite of
service, but a district court’s discretion 1o restrict the enforee-
ment of o validly-issued CID is “limited.” United States v,
Markwood, 48 F. 3d 969, 976 (6th Cir. 1995), In essence,
hecause CIDs are treated lke other administrative subpoenas,
they are enforced unless the recipient ¢an convinee i court that
the request is trrelevant or overly burdensome, or that the DOJ
is acting in bad faith or abusing the court’s process in issuing
the subpoena, See i, at 978, Countering the usefulness of this
broad power to the Government, on the other hand, are consid-
erable restrictions on the Justice Department’s ability 1o share
the information obtained through a CID. In fact, the DOJ can
only disclose such information to investigators in the case, (o
Congress or to another federal agency with a “substantial need
for the use of such information in Turtherance of its statutory
responsibilities,”” 31 U.5.C. § 37330020 C),

It should be noted that the Government's power to use ClDs to
abtain discovery in connection with an unsealed qui tam case can
be challenged, The statute allows the Attorney General 1o serve a
CID only “before commencing a civil proceeding under” the
FOAL I a § 3733(a), Given that the gui fam relator has “com-
menced” an FCA case by filing his complaint, it can be argued
that a CI13 issued by the Government as part of its mvestigation
inte the merits of the relator's allegations comes 1o late,
Morcover, since the United States never truly “commences™ a gui
tam case-it either intervenes in the already commenced case or
declines o do so-the language of the slatule cannol be read liter-
ally, or the United States would technically be able to continue
the use of the CID to obtain ex parte discovery even afler the case
is unsealed. The only court to address this arpument directly has
rejected it, however, In Avee Corporation v. United Statex
Department of Justice, 884 F.2d 621 (D.C. Cir. 1989), the D.C.
Circuit held that the filing of a gui tam action by itself does nol
deprive the Attomey General of the power o issue CIDs, On the
other hand, the Avee court strongly indicated (without actually
holding) that CIDs cannot be issued after the Governiment has
intervened in a qui tam case. Id, at 624, Often the Government
will indicate during its investigation that it has decided to inter-
vene in a case, or at least a portion of it In such cases, the defen-
dant should consider resisting any effort by the Government to
enforce a CID, on the grounds that the Government has already
eftectively decided 1o intervene in the case, thereby muking vse
of the ex parte CID discovery power inappropriate,

On the other side, the defendant is left with few optiens for
conducting its own discovery, since the Federal Rules of Civil
Procedure do not apply until the case is unsealed and officially



served on the defendant, Despite that fact, there are several tac-
tics the defense lawyer can and should pursue in response to a
Government investigation triggered by a qui tam complaint:

Find out as much as you can about the nature of the alle-
gations from the Government, The United States Attorney
is restricted by the statute in what can be disclosed 1o the
defendam abowt a case under seal. However, the
Government can ask the district court for a “partial lifting
of the seal," in order to discuss the issues with the defen-
dant and thereby further the investigation. The scope of
that order can vary, but ofien the Government will agree
to seck permission to inform the defendant of the allega-
tions made in the complaint, or even to provide & copy of
the complaint iself 1o the defendant (usually with the
names of the relator and the relator’s atomey redacted).
Generally speaking, the Government has no interest in
making the wrong decision on intervention, especially if
that wrong decision results simply from a failure to obtain
the defendant’s side of the story. In most cases, the sooner
the defendant can initiate this dialogue, the better,

Work with your client to conduct an internal investigation
of the matter (at your direction, subject 1o the attorney-
client privilege), using whatever information is available.
For example, if the client has received an OIG subpoena or
a CID, you can often obtain a good idea about the issues
involved by reviewing the requests. Ask the client to con-
sider whether it has been involved in any particularly con-
tentious issues relating to legal compliance. Many relators
are former employees in areas involving financial matters
of claims submission-have any of the client’s employees
recently resigned or been terminated? For health care
clients in particular, have they been subject to unusual audit
activity from the Medicare carrier or intermediary?

Prepare key witnesses for Government interviews which, in
most cases, will eventually take place as the Government
proceeds with its investigation and attempts 1o determine
whether or not to intervene in the case. In this regard, it is
critical for defense counsel representing the corporation to
evalumte the often difficult issue of whether individual
employees of the company need separate counsel, and to
prepare the client for the decision of whether 1o pay for such
separate counsel, Although this issue is beyond the scope of
this article, an understanding of the issues which arise in
this area is essentinl if one is to navigate through the waters
of an FCA investigation while avoiding the shoals of insur-
mountible contlicts in representation,

Become familiar with the statutes and regulations which
are or might be at issue. In health care cases particularly,
the applicable standards can be extremely voluminous and
complex, Ofien, defense counsel will need to consult with
an attomey who concentrates in the laws and regulations
applicable to the industry involved.

Motions to Dismiss
Qui Tam Complaints

Suppose you have helped your client deal with the initial
shock of learning that it is the subject of a lawsuit claiming

hundreds of thousands or millions of dollars in damages on
behalf of the United States, as well as enormous potential penal-
ties; you have worked with your client to conduct & thorough
internal investigation of the issue; you have guided the defen-
dant through the Government's investigation and obtained what
you believe is the ultimate vietory—convineing the Government
not to intervene in the case brought by the qui fam relator. At
this point, while you should be well satisfied with your work so
far, don’t break out the champagne just yet, The relator still has
a shot left to tike, if he or she wishes, because the FCA allows
the relator to proceed with the case, even if the Government
elects not to intervene, 31 ULS.C, § 3730¢c){3),

Typically, once the Government notifies the federal court of its
election not to intervene in the case, the relator can choose to dis-
miss the case before it is unsealed and served on the defendant, or
the relator can allow the complaint to be unsealed and served on
the defendant. History and statistics reflect that in almost all cases
the true battle is waged over the Government's intervention deci-
sion-only about 6 percent of the total recoveries in FCA qui tam
cases have been obtained by relators who litigated their claims
after the Department of Justice declined to pursue the case.
Department of Justice Press Release, February 24, 2000,
Nevertheless, many relators elect o proceed with their cases in
the face of n Government rejection, and one can assume that such
claims will increase as overworked United States Attorneys are
forced 10 be more selective in taking on FCA cases.

Once the complaint is served on the defendant, the case pro-
ceeds like a normal federal lawsuit, pursuant to the Federal Rules
of Civil Procedure, with a few exceptions, The Government may
ask to be served with copies of all pleadings and deposition tran-
seripts in the case. /d, In addition, the Government may be
allowed 10 intervene at any time later in the case, if good cause
exists. Jd. Defense counsel should also keep in mind that if the
relator elects (o proceed without the Government and the defen-
dant eventually prevails in the case, the court can award the defen-
dant's reasonable expenses and attorney's fees, if the claim was
“clearly frivolous, clearly vexatious, or brought primarily for the
purposes ol harassment” id. at § 3730(d)(4),

In the event a relator elects to proceed with a case against
your client without the Government, there are a number of argu-
ments that should be considered at the motion to dismiss stage.
A number of jurisdictional arguments are presented by the spe-
cific language of the statute. See id. at § 3730(c). The most
prominent of these appears at § 3730(e)(4)(A), which bars gui
fam actions based on “public disclosure” of the ullegations,
unless the relator is an “original source” of the information,
Under the statute, a person can be an “original source” only if
he or she has (i) “direct and independent” knowledge of the
allegations and (ii) has voluntarily provided the information 1o
the Government before filing the case. A number of interesting
lssues arise in the context of jurisdictional challenges under
§ 3730¢e)(4); the case law in this ares is extensive and varies
from eircuit to circuit, (The reader is refesred to Professor
Bucy's November, 1997 article in The Alabama Lawyer for an
excellent discussion of these issues,)

Historically, defendants have alse made constitutional chal-
lenges to the qui tam provisions in motions to dismiss. These
challenges generally have involved two principal arguments,
First, defendants have argued that gui tam relators lack standing
under Article 111 of the United States Constitution to maintain

THE ALABAMA LAWYER 329




their lawsuits without the Govermnent hecause relators have not
experienced any personalized injury. Second, defendnnts have
contended that, by allowing private sndividuals to conduct liti-
gation on behalf of the United Stites, the quf fam provisions
unconstitutionally encroach upon the Executive Branch's exclu-
sive powers, One part of this argument is thal qud fam cases vio-
lnte separation of powers principles and Article 11, § 3 of the
Constitution, which requires that the Executive “take Care that
the Laws be faithfully executed.” In addition, defendants posit
thaat guei tam lawsuits violate the Appointments Clause (Article
11, & 2) of the Constitution, which requires in part that the
President nominate and, by and with the advice and consent of
the Senate, appoint all officers of the United States whose
appointments are nol otherwise provided lor,

Unfortunately for defendants, the Aricle 1 standing argu-
ment was laid to rest by the United States Supreme Court last
yeur, in Vermen: Agency of Natural Resources v, United States
ex rel. Stevens, 529 U.S. 765, 120 8. Cr. 1858, 146 L., Ed. 2
836 (20000, That case involved a gud tam action filed agsinst the
State of Vermont's Agency of Natural Resources, The United
States declined 1o intervene, and Stevens eleeted to proceed by
himsell, The Agency moved to dismiss, arguing, (i) as a state
agency, it was not g "person” subject o FCA liability, and (ii)
the State was immune from gud tam actions in lederal court by
virtue of the Eleventh Amendment to the Constitution, Both the
district court and a panel of the Second Cireuit denied the
motion to dismiss, nnd the Supreme Count granted certioran.
529 U.S. at 770, 120 8. Cu. ut 1861, Thus, the issue directly pre-
semted to the Court in Stevens was whether a State or state
agency could be subject to FCA Nahility in a gui ram case when
the Government does not intervene, not the broader question of
whether any relitor can proceed with his or her case after the
Government has declined to intervene,

MNevertheless, just len days before oral argument, the Supreme
Count expanded the scape of the case and requested the parties Lo
briel the issue of whether Stevens had any standing at all to bring
his clmim. B. Yuill, supra 8 BNA Health Law Rep. at 1875, The
Supreme Court heard arguments as scheduled and issued its opin-
ion on May 22, 2000, On the direct issue involved in the appeal,
seven Justices ruled in favor of the Yermont Ageney of Natural
Resources, bolding that States are not subject to gui tam hability
because States are not “persons” under § 3730(b)( 1), Stevens, 529
ULS. a1 787, 1205, Cr. at 1870,

On the standing issue, all nine Justices confirmed that the relo-
tor possessed the "irreducible constilutional minimum® of sland-
ing under Article 11 of the Constitution to maintain his lawsuit
without the Government. The critical issue in this regard was
whether the relator could demonstrate “injury in fac1,” or a *'con-
crele privale interest in the outcome of {the] suil."™ id. at 1862
(quoting Lijan v. Defenders of Wildlife, 504 U, 5, 555, 573, 112
5.0 2130, 119 L. Ed, 2d 351 (1992)). To get around the argu-
ment that the relator’s “interest” in the lawsuit-the right to a
bounty upon any recovery for the United States-is not actually
related to the injury to the United States, the Courl invoked the
concept ol represemtational standing: “| Aldequite basis for the
relator's suit Lor his bounty is to be found in the doctrine that the
assignee of a ¢laim has standing to assert the injury in fact sul-
lered by the assignor” fd, at 1863, In light of the “long tradition
of qued tam actions in England and the American Colonies,” the
Court was comfortable holding that the United States' injury in
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fact was enough o confer standing on the relator. Jd,

Critically, however, in a footnote, the Court expressly left the
door open to continued constitutional challenges to the FCA's
qui tam provisions under Article 1 of the Constitution, The
Court explained that in concluding that a g ram relator has
constitutional standing to bring an action under Article I11, “we
express no view on the question whether gui lam suits violate
Article 11 i particular the Appointments Clause of § 2 and the
lake Care' Clause of § 3." Id, at 1865 n, 8, Thus, the Article 11
constitutional defenses arguably remain vighle, and battles con-
tinue 10 be waged on this front in the lower courls,

Maost recently, the full Filth Circuit rejected the Article T1
wrguments, in United States ex rel, Riley v 8t Like's Episcopal
Hospial, 20001 U.S. App. LEXIS {0832 (May 25, 2001 Sth
Cir.). In 1997, the district count dismissed guf tant velator
Riley's claims on jurisdictional grounds, concluding that Riley
lacked Article 111 standing to sue because she had not suffered
any injury-in-fact, See Unived States ex rel. Riley v. 84, Luke's
Episcopal Hospiral, 982 F. Supp. 1261, 1263-69 (5.D. Tex.
1997), On appeal in 1999, a three-judge panel of the Fifth
Circuit panel disagreed with the district court's decision on
standing (s decision which, as we have seen, was later validated
in Stevens), but it affirmed (by a 2-1 decision) the dismissal of
the case on Article I grounds, United Staies ex rel. Riley v. 51,
Luke's Episcopal Hosp., 196 F, 3d 514, 523-24 (5th Cir. 1999).

In making s decision, the panel focused on the test
announced in Morrison v, Olxon, 487 U, 5. 654, 108 8. Cu. 2597,
101 L. Ed. 2d 569 (1988), where the Supreme Court upheld the
constitutionality of the independent counsel statute, In Marrison,
the Court stated that the test of constitutionality of congressional
action that might undermime the Executive's conduet of litigation
is “whether the Executive Branch retains suflicieni ‘control’ over
the litigation “to ensure thal the President is able o perform his
constitutionally assigned duties,' Rifey, 196 F. 3d at 525 (quoting
Moarrison, 487 U1, 8, a1 696), The panel then considered the gui
ferm provisions pasticularly and concluded that they fail the
Morrison lest because when the Government does not inlervene,
“important safeguards that ensure the Attormey General's control
of the independent counsel are lacking.” fdl al 527, The panel
specifically pointed to the Executive's lack of control over both
the decision whether o pursue an FCA claim, and control over
the litigation as it goes forward. The Court also drew stark con-
trasts on o number of fronts between the independent counsel law
approved in Morrison and the delegation of Executive power
involved in gl fam actions, fd. a1 525-29,

Pursuant to Fifth Circuit sule, the panel’s decision was imme-
dintely vacated, and the Court reconsidered the case en bane.
See id. at 516 n.1. After that rehearing, the Count reversed the
panel’s dismissal of Riley's lawsuit and remanded the case o
the district court. First, the Court stated that the long history of
qui tam statutes in our country's junisprudence, which the
Supreme Court found 1o be persuasive suppont for the statute in
addressing the Article 11 defense, is just as persuasive when
considering the Article 11 defenses. fd. at *5-6, Second, the
Court held that gud tans cases do not violate the Take Care
clause of Article I because the Executive retains "signilicant
coentrol” over the litigation even when it has not ntervened. Jd.
al 7, In fact, the full Court disagreed with the panel's applica-
tion of the Maorrison v. Ofson control test beeause “il involves
an entirely different lawsuit and requires entirely different con-



teol mechanisms.” fd. at *15. Finally, the Courl summanly
rejectied the Appoiniments Clause argument, staling thal qui tam
relators wre not officers of the United States. fd. at *20.

Cirewit Judge Jerry E. Smith, who authored the Riley panel
opimon, issued i vigorous dissent to full count’s decision. Judge
Smith was even more strident in dissent than he was in his
panel opinion in arguing that the qid fam provisions violate sep-
aration of powers principles it putting “unuccountable, self-
interested relators.. in charge of vindicating government rights.”
fel. ut *46-47. In short, defendants asserting the Article [1
defenses should study this opinion carefully, as it provides a
lengthy and well-reasoned argument attacking the constitution-
ality of the gui tam provisions.

A final common ground lor moving to dismiss qui fam cases is
Federal Rule of Civil Procedure 9(h), which requires that “in all
averments of fraud or mistake, the circumstances constituting
fraud or mistake [be] stated with pasticulanty,” Clims made
under the FCA are subject to %(b), See, e.g., Cooper, 19 F. 3d ul
S6H-69, Thus, in the Eleventh Circuit, a ¢ud fam relstor must
include the “who, what, where and why" in the complaint: (1)
“precisely” what false or frandulent statements or omissions were
made: (2) who made such statements or omissions, as well as
when and where; (3) how the United Stares was misled by the
statements | and (4) what the defendant obtained as a result of the
fravd or fnlse statement, United States ex rel, Busler v. Magetlan
Health Services, 101 F Supp. 2d 1365, 1368 (M.D. Fla. 2000).
Relators often argue for application of a relaxed standard under
Rule 9(b) in cases alleging widespread fraud where the relator
can allege that the necessary information is within the defendant’s
control, but courts will not allow this exception to support specu-
lutive and conclusory ullegations, See United States ex rel,
Thompson v Columbia/HCA Healtheare Corp,, 125 F 3d 899,
903 (3th Cir, 1998), Oni ram relators relying on mere information
and beliel must still set forth some factual basis for that beliet,
and courts appear 1o be increasingly skepticul of broand, specula-
tive and unsupported fraud claims assered under the FCA, See,
e, i (dismissing allegations that the defendant provided med-
ically unnecessary services which were supported by only statisti-
cal studies); Butler, 101 F. Supp, 2d at 1368-69 (dismissing entire
compliaint where the relator could not klentily any specific occur-
rences of a false claim in furtherance of the generad fraudulent
scheme alleged), United States ex rel. Russell v. Epic Healthcare
Management Goop, 193 F 3d 304, 308-09 (5th Cir. 1999)
(affirming dismissul of complaint on Rule 9(b) grounds); United
States ex rel. Clansen v. Laboratory Corporation of America,
Inc,, 2000 ULS, Dist, LEXIS 17162 (N, Ga, Noy, 29, 2000)
(rejecting theoretical allegations of wrongdoing without identifi-
cation of an actual talse claim submitied),

Conclusion

A clear understanding of the unique complexities of the
Federal False Claims Act, along with an ability to communicate
with the United States Attomey and assigned Depanment of
Justice attorneys, is critical for the effective detense of the qui
fam lawsuit, Delendants face tremendous potential exposure in
these ever-growing cases, including treble damages, enormous
monetary penalties and significant costs, Amd while most mcor-
reel claims submitted to the Government are merely inadvertent
mistakes which should result simply in repayment, i defense
which is not well thought out and prepared us early as possible
during the Government's investigation of a g fam elitor’s alle-
gations may result in an intervention by the United States. Early
discovery of the lawsuit, a thorough corporate investigation and
an aggressive defense are a must in order for defendants in gui
feem cases (o be successiul, Remember, the relator and the rela-
tor's counsel seek a bounty—ithe larger the better, The
Giovernment, while seeking to do justice, relies largely upon the
relator’s allegations und evidence and is obviously not averse Lo
recovering for the United States Treasury as much money a8 pos-
sible. Since the largest payments slmost always ocour in cases
where the Government decides to intervene, the primary role of
defense counsel 18 to convince the United States nol to intervene
in the relator’s case. Then, if necessary, the detendant can take on
the relator without the Government, under the more balanced
framework provided by the Federal Rules of Civil Procedure. W

Endnotes
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* John Richard Waters, Jr., whose whereabouts are unknown, must answer the Alabama State Bar's formal
disciplinary charges within 28 days of September 15, 2001, or therealter, the charges contained therein
shall be deemed admitted and appropriate discipling shall be imposed against him in ASB No. 00-246(A)
before the Disciplinary Board of the Alabama State Bar,

* Lamar Farnell Ham, ITI, whose whereabouts are unknown, must answer the Alabama State Bar's formal
disciplinary charges within 28 days of September 15, 2001, or thereafier, the charges contained therein
shall be deemed admitted and appropriate discipline shall be imposed against him in ASB nos, 00-252(A),
01-83(A), 01-84(A} and 91-85(A) before the Disciplinary Board of the Alabama State Bar,

Reinstatements

SEPFTEMBE

The Supreme Court of Alabama entered an order on
July 2, 2001 based upon the decision of Panel 11 of
the Disciplinary Board suspending David Jerome
Harrison from the practice of law in the State of
Alabamua lor a period of 30 months, effective
retroactively and concurrently with an interim sus-
pension imposed by consent by the Disciplinary
Commission effective May 30, 1997, This discipline
wis based upon Harrison's plea of guilty in ASB No,
97-25(A) to violating rules 8.4(b), (d) and (g),
ARPC, On March 6, 1997, Harrison was convicted
in the United States Distriet Court for the Middle
District of Alabama on one count of conspiracy to
distribute and possession with intent to distribute
methamphetamine. Harrison was sentenced to 30
months imprisonment,

Alter a hearing on Harrdson's petition lor reinstate-
ment pursuant to Rule 28, A R.D.P, Harrison was
reinstated to the practice of law in the State of
Alabama on g probationary basis [or two years. [ASB
Mo, 97-25(A) and ASB Pet. for Rein. No, 01-02]

The Supreme Court of Alabama entered an order
reinstating Birmingham atorney Rose Marie Jones
to the practice of law in the State of Alabama effec-
tive June 4, 2001, This order was based upon the
decision of Panel V1 of the Disciplinary Board, Jones
was previously suspended for noncompliance with

CLE requirements. [ASB Pet. No, 00-11]

The Supreme Court of Alabama entered un order
based upon the decision of Panel | of the
Disciplinary Board ol the Alabama Stute Bar rein-
stating Birmingham attorney Calvin Seely
Rockefeller, 1 to the practice of law in the State of
Alabama, effective February 21, 2001, [ASB Pat,
No, 00-09]

The Supreme Court of Alabama entered an order
based upon the decision of Panel IV of the
Disciplinary Board of the Alabama State Bar rein-
stating Alabaster attorney Richard Wayne Mizell,
Jr. to the practice of law in the State of Alabama,
clfective June &, 2001. [ASE Pet. No. 01-03)

R 2001

Disbamment

= On April 13, 2001, the Supreme Court of Alabama
entered an order based upon the decision of the
Disciplinary Board of the Alabama State Bar dishar-
ring Richard Jude Spurlin from the practice of law
in the State of Alabama,

In ASB No. 98-337(A), Spurlin was appointed by the
Covington County Circuit Courl (o represent a defen-
dant on appeal 1o the Alabama Court of Criminal
Appeals. Spurlin did not file briefs on behalf of his
client and failed o respond to reguests for information
during the course of the bar's investigation of the mat-
ter. In ASB nos, 99-041(A), 99-41(A), Y9-48(A), 99-
49(A), 99-72(A), 99-RO(A), 99-125(B), 99-134(B), and
(00-02(A), Spurlin “purchased” the law practice of
retiring attorney Vreeland Gerald Johnson, Thereafter,
Spurlin accepted fees from former clients of Johnson
and from new clients who had never been represented
by Johnson, Afler accepting these fees, Spurlin did lit-
tle or no work on behall of the clients, In ASB nos, (X}
154(A) and 00-155(A), Spurlin was retained 1o repre-
sent clients in various civil actions, After accepting the
representation, Spurlin did little or no work on behalf
of the clients, On or about December 1, 1998, Spurlin
abandoned his clients and the practice of law in the
State of Alabama. Spurlin did not notify the clients that
he was terminating the representation, nor did he
refund the unearned portion of the retainer fees paid by
the clients. During the course of the bar's investigation
of these matters, Spurlin failed o respond to repeated
requests for information, [ASB nos, 98-337(A) ef «f]

Suspensions

* John Richard Waters, Jr., whose whereabouts are
unknown, must answer the Alabama Stale Bar's formal
disciplinary charges within 28 days of September 15,
2001, or thereafter, the charges contained therein shall
be deemed admitted and appropriate discipline shall be
imposed against him in ASB No. 00-246(A) before the
Disciplinary Board of the Alabama State Bar.

¢ Lamar Farnell Ham, L1, whose whereabouls are
unknown, must answer the Alabama Stae Bar's formad




disciplinary charges within 28 days ol
September 15, 2001, or therealler, the
charges contained therein shall be
deemued admitted and appropriate disci-
pline shall be imposed against him in
ASDB nos. 00-252(A), U1-8B3(A), 01]-
B4{A) and 91-85(A) before the
Disciplinary Board of the Alabama State
Bar. The Supreme Court of Alabamai
entered an order confirming the order of
the Disciplinary Board, Panel 11, sus-
pending Mobile atommey Larry Clinton
Odom from the practice of law in the
State of Alabama ellective March 12,
2001, for a period of 91 days. Odom
wis found guilty of violating rules 1,3
[diligence]; 3.2 (expediting litigation);
8.1(b) [bar admission and disciplinary
matters ], and 8.4 (g) fousconduct].
Sometume in 1996, Odom was pnd
$1,500 to represent a client in a contest-
ed divorce. The case was settled just
prior to tral. Odom was ordered o pre-
pare the necessary documents, have
commissioner lake testimony, and file
the documents for a judgment of
divoree, Odom failed or refused (o com-
ply with this order, After the complaint
wis filed with the bar, Odom wrole the
bar on November 1, 1999, and stated
thit the allegations of the complaint
were true but he was unable to refund
the fee paid 10 him, Odom offered to
complete the divorce and assured that he
could handle it within a few days, The
complaint was hekd pending Odom’s
completion of the divorce, Odom latled
o refused to complete the divorce.
Ocom also failed or refused to respond
to the Alabama State Bar on a tmely
basis, or to otherwise cooperate with the
bar in the course of 118 investigation of
suid complaint. [ASB No. 00-21{A))

Birmingham attomey James Vincent
Low was interimly suspended from the
practice of law in the State of Alabama
pursuant o Rule 20(a), Alabama Rules
of Disciplinary Procedure, by order ol
the Disciplinary Commussion of the
Alabama State Bar effective May 24,
2001, The order of the Disciplinary
Commission was based on a petition
filed by the Office of General Counsel
evidencing that Low, on more than one
oceasion, had co-mingled trust funds
with personal funds and failed 10
prompily account for and remit trust
funds to clients or third parties. [Rule
20(n); ASB Pet. ho. 01-10]

» On December 22, 2000, lormer
Birmingham attorney Dennis Michael
Suwyer received i Iwo-year suspen-
sion, with special conditions, effective
December 1, 1998,

In ASB No. 93-043(A), on or aboul
Muy 12, 1992, Sawyer was employed 1o
represent the complainant in a divorce
proceeding, Afterwards, Sawyer failed
to provide the complamant with ade-
quate representation and failed to com-
municate with her regarding the status
of her case. Thereafter, Sawyer had his
telephone disconnected, closed his law
office, and moved withoul notifying the
complainant.

In ASB No, 93-267(A), during March
1991, Sawyer was retzined by the com-
plainant in a worker's compensation
claim, The complainant also wanted 1o
bring & wronglul termination lawsuil
against her employer. Sawyer declined
to represent her in the wrongful termi-
nation lawsuit, and referved her o
amther atlomey. In 1992, Sawyer pre-
sented a settlement and release agree-
ment 1o the complainant, and advised
her that this would not affect her wrong-
ful termination suit. Based on this repre-
sentation, the complainant signed the
agreement, Later the complamnant’s
attorney filed a wrongful termination
suit, The defendant filed for summary
Judgment which was granted based on
the worker's compensation settlement
agreement. Afterwards, Sawyer failed to
provide the complainant with adequite
representation and [aled 10 communi-
cate with her regarding the status of her
case, Therealter, Sawyer had his tele-
phone disconnected, closed his law
office, and moved without notilying the
complainant,

In ASB No. 93-35((A), Sawyer wus
employed o ohtain an uncontested
divorce, and was paid $500 in attor-
ney's fees. Afierwards, Sawyer failed
o provide the complainant with ade-
quate representation and failed to com-
municate with the complainant regard-
ing the status of his case, Thereafter,
Sawyer had his telephone disconnect-
ed, closed his law office, and moved
without potifying the complainant,

In ASB No, 93-387(A), Sawyer was
employed to represent the defendunt
{complainant) in connection with an
automobile accident. Sawyer negotiat-
ed a settlement whereby the defendant
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wus to make quarierly payments to the
insurance carmer USF&G. [n June
1992, the complainant gave Sawyer a
sum ol money which was to be pud to
USF&G. Suwyer failed or refused 1o
cemit the funds o USF&G as agreed,
Suwyer voluntarily transfermed (o disabil-
ity inactive status in February 1994 due
10 a substance abuse problem, and
enrolled in a substance abuse program in
Birmingham, Sawyer successiully com-
pleted the substance abuse program,
However, he failed to keep the bar
informed a5 to his whereabouts, Because
these four cases were siill pending, the
Office of General Counsel ean 3 notice
in The Alaberia Lawyer preparaiory (o
taking a default judgment, In response o
the notice, Sawyer contacted this office,
As discipline in the four cases, Sawyer
has submitted a conditional guilty plea o
a two-year suspension with credit for
time already spent on disability inactive
status, Sawyer has informed the bay thin
he has no immediate plans to retuen o
Alabama nor does he have any plans to
resume the practice of law, However, as
a condition of his suspension, should he
apply for reinstatement, he will have 1o
have a hearing before the Disciplinary
Board. Sawyer pled guilty to vielations
of rules 1.1 [competence], 1.3 [dili-
gence|, .4(a) [communication], 1.15(h)
|safekeeping property], and 8.4(g) | mis-
conduct] of the Alabama Rules of
Professional Conduct, [ASB nos. 93
O40(A ), 93-267(A), B3-350(A), and 93-
AN

Fort Payne ittormey Steven George
Noles wis interimly suspended from the
practice of law in the State of Alabama

pursuant to Rule 20(a), Alabama Rules of

Diseiplinary Progedure, by order of the
Disciplinary Commission of the Alabuma
State Bar dated June 20, 2001, The
Disciplinury Commission found that
Noles's continued practice of law is caus-
ing or is likely to cause immediate ancd
serious injury to his clients or to the pub-
lic. [Rule 20(r); ASB Pet, No. 01-012]

The Supreme Court of Alabama entered
an order adopiing the order of the
Disciplinary Board, Panel 11, suspend-
ing Killen attorney John Ottern
Morrow from the practice of law in the
State of Alabama effective May 23,
1996, For a perod of twa yeuars 1o run
concurrent with his disbarment, Momow
entered a guilly plea to violations of

SEFTEMBER 2001

rules 8. 1(b}, 8.1(¢), and 8,1(d) [bar
admission and disciplinary matters|
Rules of Professional Conduct, On May
23, 1996, Morrow surrendered his
license and agreed wo dishbarment.
Morrow had misappropriated and/or
converted clients” lunds 1o his personal
use. Morrow subsequently entered o
puilty plea to federal charges of mail
fraud and was sentenced o serve time in
the penitentiary, On March 21, 2001,
Morrow submitted o signed conditional
plea, In 1995, Momow represented a
client in an estate matter involving a resi-
denee which was sold, Mormow misap-
propriated and converted the funds to his
use. Morrow reimbursed these funds to
the client prior w cnminal charpes being
filed ngainst him, JASB No, 96-333(A)]
Bessemer attorney Rita Davonne Hood
wis summarily suspended from the
practice of law in the State of Alabama
pursuant to Rule 20(a), Alabama Rules
of Disciplinary Procedure, by order of
the Disciplinary Commission of the
Alabama State Bar effective May 18,
2001, 'The order of the Disciplinary
Commussion was based upon Hood's
failure o participate i formal discipli-
nary proccedings conducted by the
Disciplinury Board of the Alabama State
Bar, [Rule 20(a); ASB Pet, No, 01-08]

The Supreme Courd of Alabama adopted
an order of the Disciplinary Board, Panel
1. suspending Birmingham attorney
Thomas Allan Wingo, Jr. from the prac-
tice of law in the Swate of Alabama, elfec-
tive February 20, 2001. Wingo had been
on inactive status since January 7, 1997,
tor non-payment of dues and lees. Wingo
farled or refused to respond o numerous
requests for information from a discipli-
nary authority during the course of the
disciplinary proceedings by the Alabama
Stare Bar and the local grievance com-
mittee of the Birmingham Bar
Association, Wingo also tmled or refused
to appear at his hearing at the Alabama
State Bar, Therelors, Wingo was found
guilty of rules 1.4(a) |[communication|
and 8.1(b) [bar admissions and discipli-
nary matters] in ASB No, 96-356(A), and
rules L), 1.4 [communication] and
8. 1{b) [bar admissions and disciplinary
matters| in ASB Mo, 98-87(A),
Scontsbore attorney Eileen Roblnson
Maleom was summarily suspended
from the practice of law in the Stale of
Alabuma pursuant 1o Rule 2(0(a),

Alabama Rules of Disgiplinary
Procedure, by order of the Disciplinary
Commission of the Alabama State Bar
dated May |, 2001, The Disciplinary
Board found that Malcom's continued
practice of law is causing or is likely to
cause immediate and serious injury Lo
her clients or to the public. On May 22,
2001, the Disciplinary Commission
issued an order denying Maleolm’s peti-
tion to disselve the summary suspen-
sion, [Rule 20(a); ASB Pet. No. (1-006]

On May 16, 2001, the Alabama Supreme
Caourt adopted an order suspending
Birmingham attorney Donald Towns
Trawick from the practice of law in
Alabama for a period of 91 days effective
March 22, 2001. On November 17, 1994,
Trawick was suspended [rom the practice
of luw for o period of 18] days. Since
that date, Trawick has not been reinstated
1o the practice of law pursuant to Rule 28
of the Rules of Disciplinary Procedure,
Even so, on or about May of 19499,
Trawick engaged in the unauthorized
practice of law by representing clients in
conmection with a fence line dispute. On
May 21, 1999, Trawick sent the adjacent
landowners a letter on kterhead which
ilentified him as an attomey at law, In
doing the above-deseribed acts, Trawick
was puilty of violating Rule 5.5(a) [unau-
thorized practice of law] of the Rules of
Professional Conduct. [ASB No. (X-
TI{A)]

Montgomery attorney Paul Whiting
Copeland was interimly suspended
from the practice of law in the State of
Alabama pursuant to Rule 20(n),
Alabama Rules of Disciplinary
Procedure, by order of the Disciplinary
Comumission of the Alabama State Bar
dated April 26, 2001, The Disciplinary
Commission found that Copeland’s
continued practice of law I8 causing or
is likely to cause immediate and seri-
ous injury to his clients or lo the pub-
lic. [Rule 20¢a); ASB Pet, No. 01-007]

Mobile attorney Thomas Michael
Tompking was interimly suspended
from the practice of law in the State of
Alabama pursuant to Rule 200(a),
Alabama Rules of Disciplinary
Procedure, by order of the Disciplinary
Commission of the Alabama State Bar
dated May M}, 2001, The Disciplinary
Commission found that Tompkins's
continued practice of low 1s causing or
is likely 1o couse immediate and seri-




ous injury 1o his clients or 1o the pub-
lic. [Rule 20(a): ASB Pet. No. 01-011)

o Florence attorney Dennls Neal Odem
pled guilty before the Disciplinary
Commussion ol the Alabama Stute Bar
to vielating rules 1.4(h) [communici.
tiom] and 1.5(n) [fees), Alabama Rules
of Professional Conduct. Odem admit-
ted that he was retained to represent a
elient to obtain domages for injuries thi
she sustained as a result of a motor
vehicle accident. The client signed an
employment agreement agreeing to pay
Odem 50 percent of the tolal recovery
abtained in the event suil was filed,
After a bench trial, the coun awarded
Judgment for $8,0(0). Subsequent 1o the
traal, the respondent attomey learned
that the ¢lient had $5,000 in med-pay
benelits available through her insurance
carrier, Odem made a demand for pay-
ment under the med-pay provision of
the policy and received an additional
$5.,000. Thereafter, Oclem disbursed
$6.500 to himself in attorney fees;
86,000 to a chiropractor who had treated
the client based upon Odem'’s referral,
and paid case expenses of $181. The
client's net recovery was 5319, (dem
did not provide a complete accounting
10 the client it the time of dishursement
and failed to respond to the client's
recuests for information regarding the
dishursement, In accordance with the
terms of the plea agreement, Odem was
suspended from the practice of law in
the State of Alabama for a period of 9|
days. The impositdon of the 91-day sus-
pension was stayed and held in
abeyance during a two-year period of
probation, Odem was ordered 10 make
restitution 1o the client in the amount of
36,500, Other conditions of probation
were ordered. [ASB No, 00-178(A))

Public Reprimands

* On May I8, 2001, Montgomery attor-
ncy Danlel Reese Farnell, Jr. received
it public reprimand without general
publication in conjunction with a plea
agreement entered into with the bar.
Farnell pled guilty to having violated
Rule 8.4(g) of the Alabama Rules of
Professional Conduct by engaging in
conduct thal adversely reflected on his
fitness to practice Inw. Farnell was
involved in an incident a1 the security
entrance of the Montgomery County

Courthouse on March 16, 1998, [ASE
No. Y8-2U8(A)]

On May 18, 2001, the Disciplinary
Commission issued a public reprimand
wilhout general publication to
Montgomery attorney Harry Arthur
Lyles, Lyles is also required 1o make
restitunion 1o the complainant in the
amount of $500, Lyles agreed 10 this
proposed disposition. On May 29, 1998,
the complainant hired Lyles to represent
her in o child custody matter. She paid a
retainer of $3,500, which Lyles did not
depostt in his trust account, Ten days
luter the complainant informed Lyles
that she had abtained other counsel and
asked for the retumn ol her money.
Finally, in March 1999, Lyles refunded
$2.500. In the meantime, the com-
plainant had to pay another lawyer $500
o write Lyles three letters concerning
her refund. Lyles failed to provide the
complainam with an accounting for the
51,000 he continued to withhold, Later,
Lyles made an additional $500 refund
with a letter of apology. After the com-
plainant filed a complaint with the
Alabami State Bar, Lyles refunded the
last 5500, Lyles violated rules 1.15(u)
Isiufekeeping propeny | and 1. 164d)

Ideclining or terminaling representation)
of the Ruies of Professionnl Conduct,
1ASB No. Y-0893(A))

On May 18, 2001, Florence attomey
Willlam Marshall Gurdner received a
public reprimand withoul general pubh-
cation in connection with the complaint
filed against him by Judge Deborah
Paseur of the Lauderdale County
District Court, On September 8, 2(X0,
Judge Paseur sent a letter of complaint
to the bar stuting that for the preceding
six months Gardner's conduct in her
court, during four trials, was, ™, lotally
unaceeptable, offensive Lo parties and
officers of the court, as well as to this
judge...” On September 7, 2000, during
a criminal trial in which Guedner scted
as defense counsel, Judge Paseur had 10
admonish him for continually making
innppropriale comments in response 1o
abjections by the district altorney, of in
response to un adverse ruling on
Gardner's objections by the court, The
Disciplinury Commission {ound that
such conduct violated rules 3.5(¢),
[impartiadity and decomam of the tribu-
nall, 8.4(d), and 8.4(g) [misconduct] of
the Rules of Professional Conduct,

|ASE No. (X-222{A)] m

Why pay more
than you have to?

Devwrilenac) ol
wwve, blumiberg.com
ar call B0O 2212072 J0 AL

eal 565 AVAILABLE

Name-brand law office software at discount prices.

The biggest, most popular titles in legal software are available from
BlumbergExcelsior at substantial savings below publisher list prices.

Timeslips Deluxe,
Abacus Law,

Amicus Attorney, |8 Illm g

Time & Profit, U il
PCLaw |r., k @

and maorel =

)
ANALHE

. T

am

BlumbergE}ceIslor“

Miwive JRAT

HOO LAW MART 800 529.6278
Fax: BOO 561-9018 www.blumberg.com

Adingtan, TX  Noreross, GA Albany, NY Otlando, H
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Rates: Members: Two free listings of 50 words of lass per bar member per calendar year EXCEPT for "position wanted” or
“position offered’ listings—$35 per insertion of 50 words o less, $.50 per additional word.
Nonmembers: $35 per insertion of 50 words or less, $.50 per additional word, Classified copy and payment must be

recgivad according to the following publishing schedule:

September 2001 issue—deadline July 5, 2001; Novermber 2001 issus—deadling September 5, 2001 No dezdline axtensions

will be made,

Send classifiad copy and payment, payable to The Alabama Lawyar, to: Alabama Lawyor Classitieds, ¢/o Shannon Eltiott, PO

Box 4158, Montgomary, Alabama 36101,

Services

* ENGINEERING/CONSTRUCTION EXPERTS: Orainago, struc:
tural, mechanical, roofing, lectrical, process chomical, EIFS
{stucco], mald and mildew, HVAC, for residential housing, indus-
tnial and chemical tacilities, pipelings, compressor stations, com-

mercial buildings, and port structures. Pravid expert construction
ilaims and dispute analysis. Provide computer animation of struc-

turnt bahavior under lpads. Fxparianced tostifying exports with
licensos and credentials, Company engineering and contrctor
licenses in Alabama and Louisiana. Contact Hal K. Cain, Mabile
Phone (334) B61-2605. E-mail; Mkcandhkeain com Wab ite
www hiksain.com.,

investigative services to include: products liability, personal
injury, criminal defenss, witness interviews, background/:harac-
tar, workars' campensation, asset identification, video and suill
photography, covert survaillance oporations, camputar-basad
rasaarch, and eavasdropping/countermaasure surveys, Export
witness in phona toll analysis, Contact Los Maoro at {334) 396
A047 or o-mal at Lasvmooro@aol com

= SECURITIES AND TRUST INVESTMENT EXPERT: Twenty-five

years investment oxparience. Former vice-president/port’alio
manager Chase Manhattan, SunTrust Banks, United Jarsey
Hanks. Chartorad financial analyst. Cum faudy, Wharton Sehaal,
Univarsity of Pannsylvania B.S. Economics. Dual major, econom.
ics/linance. Registared ivestment advisor. Steven Sterm, CFA,
PO Box 310157, Mismi, Ferida, 33231, Call (305) 374-8493
{voice), (305) 374-8494 (tax), of e-mail. Sterninves@aol com

* STATISTICS, DATA ANALYS!S, SOFTWARE EXPERT:
Litigation support on matlers involving analysis of large sl of
data and infarmation systems practices. Custom programming
alsa avoilabla, We use the SAS systam and other products
Cansultants with years af experienca In finance, manufaciuring,

ER 2001

INVESTIGATIONS: The Aegis Group, Inc. provides a full array of

pharmaceuticals, traval, coadd. Call Heidi Markovitz, COP at (305}
3650439 or visit aur Wab site. www Simply-Systems.com
Simply Systoms, 161 Crancon Blvd., Ste. 325, Key Biscayne,
Florida, 33149,

= MINING ENGINEERING EXPERTS: [ xtonsiva expert witnoss

oaparience in all areas of mining-surface and undetground
minos, coal, quarrios, ote. Accident invostigation, injurios, wrang:
ful death, ming construction, haulage/trucking, sgraemant dis.
putes, product hatility, mineral propeny managoment, asset and
mineral appraisals for estate and tax purposes Joyce Associates
{4400 889-5727

DOCUMENT EXAMINER: Examination of questioned docu:
mants. Cartilivd foransic handwriting and decumel examing:
Thirty-four years” expertence in all forensic documant problerns
Formarly, chief questioned document analyst, USA Crimimal
Invisstipation Laboratories. Diptomate (cartified)-ABFOE. Membei
ASODE; 1AL SADFE, NACDL. Resume and fee schedule upon
request. Hans Mayer Gidien, 21 Merrymont Drive, Augusia,
Gaorgia, 30507, Phone {7(5) BBO-4787

TRAFFIC ACCIDENT RECONSTRUCTIONIST: Evaluation of
highwaty design, maintonance and constructior. This engineer
has reconstructed over 3,000 accidents in 23 s:ates on highways,
strapts, rairoads and highway censtruction zones invalving
truicks, vens, cars, padesirians, and farm implaments. Computer-
genarated drawings are prepared 10 ilustrate his opinions. Over
45 yoars' engineering axperiance. Registorod professional ang-
noer and full board ACTAR cartification. Contact John T Batos.
PE. Toli-frea {800} 209.5350

INSURANCE EXPERT WITNESS: Foc-only expert witniss
Twenty years” experience in risk management insurance consult-
tng. Pre-filing evalualion, depasition and trial. Policy coverage,
vaptives, excess, duductibles, soll insurance, agancy operations,
diract writers, propenty loss preparation. Member SRM C



Contact Dauglas F Miller, Employets’ Risk
Managaement, Phone {2045) 995-0002,
Birmingham, or WATS (800) 4625602

HIGHWAY SAFETY AND TRAFFIC ENGI-
MEERING: Highwoy safaty and trattic enginear-
ng in tha roadway enviroament, construclion
work zanes, roadway hazards, roadside harards,
HH qrade crossings, traltic contrals, highway
unginearing salely standards, accident rmeon
struction, drivar raactions and expectations

G.E Lohr, PE, Box 17328, Charlaston, South
Corolina, 29422-2339 Phone {843) 7957278 E-
mail; lohrg@msn.com

FORENSIC DOCUMENT EXAMINATIONS:
Soventesn years’ forensic documant exanving
tons, 77 years' total 'orensic expenence. Renred
senior documonts oxaminar and discipling cootdi-
nator, Alabama Depatmont of Forensic Sciencas
Mombar, Quastionad Document Saction
Amurican Academy of Foronsic Sciencos,
Southeastam Associetion of Forensic Documant
Examiners; Southern Assoiation of Foransic
Sewentists; Alabama State Association of Fornsie
Sciences (past president), Comact Richard A
Hiopar, P 3., 7956 Va ighn Road, #141,
Mantgomery 36116, Phone (334) 260-2652. Fax
{434) 260-7929 E-mal rchroper&aot com

RESEARCH: Nead halp? Call Jackson lor help!
Hosearch for cases, mal proparty, [aws, titlos,
chenging of laws, and court cases. Havo law
degroo. Call |205) 422-5287

REGISTERED FORESTER: Furty ono yoars' expe
rience in pnvate, industrial and ledaral forest
minagament and practicas, Spacializing in tnber
trospass ovalualions ant acquisition appraisaly
Elwyit A Spance, Annistan, Phana (266) 2314309

HANDWRITING EXPERT/FORENSIC DOCU-
MENT EXAMINER: ABFDE certified. Formarly
Chiel, Questionad Dozumants Division, 1.8
Army Criminal Investigation Laboratory
Amarican Society of Questioned Documant
Exammors. Amarican Acadamy of Forensic
Scionces. Civil and crminal cases accopted
Farrell Shiver, Shivar % Nelsan Document
Invastigation |Labaratory, 1903 Lilac Ridge Deiva,
Woodstock, Georgin, 30184, Phone (7701 517-
6008

CONSULTING ENGINEER/EXPEAT WIT-
MNESS: Prolessional anginoar with 24 yaars af
industrial, constuction, safoty, machinary, and
pulp and paper axparience. | am & "hands-an”
enginear with an extramaly strong mechanical
aplitude. { worked as a technician and machanic

balora gotting my degroo in engingenng. | have
suparb troublashooting abilitias, with a thor-
ough knowilgdpe and undarstanding of machin
ary, industrial accidents, 1SHA, building codas,
autonobile accidants, product lability, and
detensa, Robuet T. Tolbert, PE. Phone {205 BO6
9927 Fax {205} 853-4353

» LEGAL RESEARCH/WRITING: [xporionced
marmbar al thi Alabama State Bar can provide
guality assistanca with appellate bnafs, 1nal
briots, miscotlaneaus tnal proparations, lagal
memaranda, molions, pleadings, seltiement
packigos, and madical dopositions. Use my
sarvicos 1o holp yeu continug baing the lawyar
you strivia 10 ba without shortchang ing your
clignts, your family or yoursell. Contact: Emily J
Hurst, PO, Box 55358, Birunghem, 35755
Phong (206} 327-1438, E-mail. emhurst@boll
south.not. No representation & made that the
quality of fagaf sarvices to be performed is
preatar than the guality ol legal sarvicas to be
parformed by other lavwyens

For Sale/Rent/Leass

= SMITH LAKE LOTS: Watarfront lots, thrae and
lour agras and 200 feat ol watarirant, more or
toss. Sevoral lrem which to choose. County
Road A2, Cullman County, Cold Springs Area,
convenient 1o |-B45. Year-round and seasonal
walar lols, Watar and power availablo
Rastrictod, vary private, atundant hardwootds
and wildhife. Starting at $&2.500, Soma lots aro
brokur-owned. Tyler W Goodwyn Properties
Phone {334] 978-5400

= DFFICE SPACE FOR LEASE: Atop Red
Mountain, Birmingham. Currently baing ramod
olad due to February storm damage. Estimated
completion date Dctober 1. Come design yout
own space. Partact for prolassional and/or any
ype office. 6,150 sq. fest available and will
subdivitde. Call Gorham Propartios, (206) 943-
8334

+ LAW OFFICE AVAILABLE: Five Points, nawly
remodalod, Southside law office available for
salo attorneyis). Fast DSL Intarnet access, 117
27nd Street, South, Birmingham, New phone
ayatem, ote, "Virtusl™ office or "corporate
unage” also available for those nopding imited
conlarance room time. Recoptionist and sther
ancillary sarvices priwided. Ona (1a1 fee that
includes phone, utilites, ot Call Tom PloyH
08¢ a1 {206) 839-0000

= OFFICE SPACE: Homawood aflice ot suite of
officas available. Furnished sifice can be prowd:
od. two conference rooms, Ibrary, copear, fisx,

Do You Have
More Work

Than Time?

If you don’t have
the time
necessary to
research your
opponent’s
arguments or write

your brief, then

I CAN
HELP!

Az an atlorney with eighteen
years of experience in
resecarch and wnting | have
the time necessary for the duy.
tained, uninterrupled research
g0 often needed to win a case,
When your case is fully
researched you can represent
your client with more conlfi-
dence und be better prepared
in eourt. [ am available for
short research questions or
lengthier briefs. My rate i
$35.00 per hour.
Katherine 8. Weed
P, 03, Box 550104
Birmingham, AL 35259
{205) 9411496
Ksweed @ aol.com

Mo reprasenialion is mada Ikt the
quahity ol e legal senaom o he
parformaed i gractar than the legul
sardcen performed by ofbwe lowyers
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voice mail, recaption, full break room, file stor-
aga, fres parking. Join thrae other attarmeys,
grost locetion to start or build @ proactice. Locatod
at 2908 Croscent Avenue. Phane (206) 8792964,

« SPACE FOR LEASE: Qifice tor lawyer, 2230
Third Avenuo, Narth, Birmingham. Whealar
Building. Parking lor attorney, secretary and
chonts. Library/utilitios, recoptionist, copy
maching/fax. Call Wayne Whaelar [208) 322
0627 Available mmadiataly,

¢ OFFICE SPACE IN HOMEWOOD: Individual
officos or suites available for logal or othor pros
fessionals, low library and plush conforence
roam availabla for each tenant’s use. Private
parking. Aeascneble rates. Cell JIm McFerrin
{205} 870-5704,

= PROFESSIONAL OFFICE AVAILABLE FOR
SUBLEASE: Locatid in the heart of
Homewood, this office is 700 sguarae feet. |
includes a confarence roam, two prolessionsl
offices and & supply room, Beth offices hava
windows. Vary convenient location. Call {206)
B71-8179 ot (AD4) 525-B664 for more dalails

Positions Offered

= PUBLIC INTEREST ATTORNEY: The Southem
Environmaental Law Centar, a leading public
intarest arganization providing logal advocacy
and loadership on priority environmantal ssuos
in tha Southoast, sooks uxcellont lawyor with
strang academic background, 44 years' litiga-

ATTORNEY POSITIONS

Prominent law firms across Alabama have immediate openings for associates
and partner-level lawyers with experience in any of the lollowing areas:

= civil litigation

* bunkruptcy

* lubor und employinent law
= estate planning

* intellectual property

* corporate law

All inquiries are strictly confidential, Please contact Richard G, Brock, Esq.

pxparience; excellent banefits. Apply in writing
with msume, law schaol transcript, at |east
thina references to; Carmen Harner, SELG, 201
Wost Main Steeot, Ste. 14, Charlottesville,
Virginta 22802, wwwiiouthomanvironment.arg

LAW FELLOWSHIP: The Southarm
Environmantal Law Centar is also accopling
applications lor a lwoyoar associale attomoy

position in its Atlanta, Georpa office. Law gradu:

atos ond practicing attorneys will be considarod
Strong academics rgtuired, [itigation or anviron-
mental advocacy expetence prefarald. Salary
£47,000 to $44.000, commansurata with experi-
once; excallent benafits, Apply inwnting with
rosuma, law school transeript, at least three el
erences lo; Camen Horner, SELC, 204 Wast

= ATTORNEYS; Attarnoys neacod bor axpanding

mid-sizod downtown Bumingham |aw lirm
[nterostoc atormeys must have expenance in the
practics of amploymantNabor law and have
established practices, Fxxellent benefits and
|ng-tarm care opportunity, Al raplies will be kept
strictly confidenaial. Qualifed attormeys may
apply by sending a rasuma to: Spain & Gillion,
Attn: Admirustiator, PO. Box 10581, Birmingham,
36202,

ATTORNEYS WANTED PART-TIME:
Mantgomary, Huntsville, Mabile, Birmingham,
Ft. Banning. U.5. Army Resarva JAG. Must be
willing to complete 3 wooks Lasic training.
E-mail: wsallahanermindsprng com or
geanmpag@hotma com. Phome (205) 444-092%

tion axpanance, for our Atlanta, Georgia office Main Streat, Ste. 14, Charlottesvilly, Virginig or {404) B75-9587 m

Salary is compatitive and commansurate with 22902 www.sputhemenvironment. org,
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(205) 492-0815
inquiry@medicalinsights.net

Medical Insights Consulting

physician analysis for the legal prafessional

www.medicalinsightsg.net

338 SEPTEMBER 2001




|

wer i

Meetmg Needs Exceedmg Expectations.

Your clients didw't retain

"just any attorney'
to represent their legal
mterests.

Don't retam
'just any valuation firm
to aduvise and assist You.

In court or out, business transactions or
estate planning, you should always be

Butch Williams Robin Taylor Tim York armed with a reliable business valuation
CPA/ABY, CVA, CBA CPA/ABV, CFE, CVA, CBA  CPA/ABV, CVA for your client,

For swift response and strict adherence to
the profession's highest standards, rely on
I'he Park Building, Suite 400 Dixon Odom’s Business Valuation and
2140 Eleventh Avenue, South Litigation Services Team.
Birmingham, AL 35205-2842
205.930.9111 » www.dixonodom.com We are a nationally recognized
accounting, valuation and consulting firm

Ib with the strongest credentialed
professionals in Alabama.
DIXON ODOM rpLLC

Certified Public Accountants and Consultants
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REDEFINE YOUR

e

WORKSPACE.

Exiranel solutians,
axclusivaly for anornays.

For information about 'Wast WorkSpace and
Ihe ways it can enhanca your productivity and

West WorkSpace-

e o

clien relalions, go onling 1o;

Wosl WarkSpoca™ is an exdranal that provides o
scure online environment lor collaboration among
afterneys and clienls. || can increass productivily,
significantly reduce costs and build sirong fies wills
clients around the corner o around the world

Weal WorkSpoce is the tod you need 16 prociice
online = anylime, anywhera

www,workspace.findlaw.com
or call your West Group represanialive ol

1-800-762-5272.

p
WEST
GROUP
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SECURE ATTORNEY-CLIENT COMMUNICATION ON THE INTERNET




