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Official Code,
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Alabama Administrative Code
On CD-ROM.
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am amazed by the number of volun-

teer lawyers who are willing to give
enormous amounts of their time to
serve the public and make our profes-
stonal lives easier, OF all the lawyers 1
asked to head committees and task
forces, anly one declined, These work-
ing groups are already meeting and 13
of them have submitled delailed action
plans for the coming vear,

Right away, we plan to address the
problems in our indigent defense sys-
tem. The most urgent need is Lo
increase the compensation pavable Lo
lawyers in appointed criminal cases,
Presently they veceive $20 an hour for
oul-of-courl time and $40 an hour for
in-court time
ly in last place in the nation. By the
time vou read this article, we will have
heen to see the Governor as well as key
legislative personnel to discuss this
emergency situation,

Cin September 10, 1996, we conduct-
el a bar leadership conference in
Montgomery, at which several dozen
judges, local bar presidents, state bar
commissioners, section heads, commil-
tee and task force chairs, and stale bar
staff convened. Part of the day was
devoled to informing the parlicipants
aboul our har and the balance show-
cased Lhe available staff, facilities and
resources Lo help those bar leaders do
their job and be effective in serving you
and the public. One of our ongoing
themes is to acceniuate the posilive
aspects of our profession and there are
no better spokespersons for us than
youl, the members. In the coming
months we will be emphasizing all the
good that lawvers do, professionally and
personally, and I urge cach of you ta
join us in this effort. Frankly, | have
heard and read enotigh negative com-
mentary about lawvers to last me a life-

a rate that puts us solid-

Lime; we have colleagues who are work-
ing every day 1o make this state and
nation a better place, and it is high time
we lalked about it. If we do not, be
assured no one else will,

A long term priority project involves
the selection of judges, All of us—
lawyers, judges and the public—regard
the present system of judicial selection
as unaceceplable and inappropriale.
Judges do not like Lo have 1o solicit
contributions, and lawyers, likewise, do
nol like the process. The public views
the system with profound distaste.

Here is the concept: a constitutional
amendment would provide that any
appellate judicial vacancy would be
filled by gubernatorial appointment
from among three candidates submitled
by a judicial commission (we will seek
input from all available sources as to
how that commission would be consti-
tuted but it would obviously be very
diverse and politically acceptable), The
appointed judge then would serve for a
limited period (say, two years) and then
stand for election on his or her
record—"should Judge Doe be
retained?” This election would preserve
the public’s right to vote, which 1
belteve to be pivotal in getling any
change adopted, If elected, the judge
would then serve a full term. If nol
elected, the process begins anew, with
Lthe defeated judge eligible for reap-
pointment by the governor if the com-
mission sees fit to resubmit that judge
as & candidate,

In retention elections under Lhis sys-
Lem, campaign expendilures by judgdes
or opposition groups would either be
non-existent or severely limited so as
te be minimal. | believe that California
has a similar procedure, and we are
looking into that method, Another idea
is that judicial elections be scheduled

426 MOVEMORA 1004 The Matwnu Lineger




for off-vears so thal at the lime judges
are being voled on, no other campaign
will occur, 1 believe that idea has some
merit, IT such a system were adopted
and seemed to work well, it could con-
ceivibly, at some later date, be expand-
ed to apply nol only to appellate judges
but also to ¢ircuil judges in circuits
that wanted to use it. The present pro
posal will, however, only apply to
appellate judges.

We may not be able Lo effectuate this
change, but it 15 worth our efforls Lo
try. Both pro-business and plaintiffs'
lawvers have told me they have reserva-
Lions aboul this idea, but 1 still have
hope thal & consensus can be devel
oped. 1 have discussed the concept with
the state bar Executive Councily they
helieve it has merit and that the bar
commissioners should at least consider
it, If we go slowly and carefully, |

believe that we can get the board of bar
c"l]'ﬁl]]ishilll]l‘l’s Lo I.'l'l\dll'l'ﬁ-t= |1, O some
variation of iL,

Once the board of bar commission-
ers approves the basic framework of
ideas, they could appeint, say, eight
courtroom lawyers representing all
factions to fine tune the idea and sign
off on the language of a constitulional
amendment. 1t 15 my firm belief that if
the arganized bar does not take the
lead to correcl the present siluation no
ane else will. 1 hope each of you, our
members, will let your respective bar
commissioners hear vour views as we
move forward on this front. We will
abviously go very cautiously and delib-
cralely with the idea, but | believe our
profession owes a duty te the public Lo
Lry and restore dignity and order Lo
our judicial races.

By the time you read this article, the

Health

concept of appointment/retention will
have been submitled to the board of bar
commissioners, {mavbe more than
once) on an informabional basis. Only
after & consensus 15 developed, will it be
presented for a vote with a view toward
having the board's recommendations
placed in the form of a constitutional
amendment by a bi-parlisan ad hoc
commillee as outlined above, and with
that committee's work being submitled
for legislative action. 1 hope that our
members will help and support us in
these efforts. We did not et to this
paint overnight, and we cannot solve all
our problems in the short term, bul
piece by piece we can work toward soly-
ing them, and little by hittle, we can
defuse the climate of polarization that
presently exists in this stale. As the ulu-
mate guardians of our people's mores,
our profession is obligated to try, W
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The ASB

Home Page:
Alabama Lawyers
Go On-Line

for a Wealth of
Information

Keith B, Norman

http://www.alabar.org

That does it mean? For those of you
not yel familiar with the Internet,
it is neither a typo nor a misprint,
Instead, it is the Alabama State Bar's
homepage address on the World Wide
Web ("www™), The state bar 1s online to
provide helpful information in a medium
that 15 immediately accessible and as
close as vour compuler,
The bar's websile includes
the Lawyer Referral Service,
publications information and

EXECUTIVE DIRECTOR’S REPORT

By Reith B. Norman

First class mail, or snail mail, cannol
compete with e-mail because the mes-
safe or the message with attached doc-
ument is delivered instantly, E-mail
can also be less expensive Lhan other
communication mediums because no
paper is used and hecause of the speed
with which the message is delivered to
the addressee,

member services. You can e ‘T:E"E_‘;‘ "’_":L_‘l“"L Y l’
check on upcoming CLE A e —— ™

s s | Sl | brevien | Wimwe |, S bomm | i
courses, sign up for the ] |

Volunteer Lawyers Program

- .
; LN

or review General Counsel T ,

s A ] ALABAMA
apinions, By hypertext links, ‘ - STATE BAR

1 L] = ! bi

vou can be instantly con- '"_
nected to a number of help- CILE wrtrman o e Al it S1ad las eri s
I. ] I‘ Y'I _.l — [j i ¥ Vuskadihdbim ,—nuﬂ-:-u.!-:-llu“ i
u |.:j.,a.l SILES ol SULH:LL:S }A. Wm-;;:zizﬁxx;hu:
outside the bar's websile, IO el

including the Alabama

Supreme Courl's wehsite,

AlaLink, other state bars, and

our bar’s own Inlernalional Law
Section's homepage. We are working Lo
include other websites that will be of
particular interest to Alabama lawyers.
{f you do not have an Internel account
through an Internet service provider,
vou are missing the chance Lo be con-
nected Lo a source that many people
describe as a “tool of knowledge”, nol
merely an information source,

E-Mail Beats Snail Mail

One of the most widely used Internel
services is electronic mail ("e-mail”).
The bar has e-mail addresses and boxes
that will allow you to send messages
directly to specific departments. You
can send e-mail simply by clicking on
one of the listed departments oy stafl
names and typing your messages, In
mosl situations, e-mail s superior to
either voice mail or paper facsimiles.

Our Presence on the
World Wide Webh WIill Be
an Evolving One

| am excited aboul the bar's websile on
the www, The bar staff will canlinue to
improve and increase the information
that is included on the bar's homepage.
You can help us make the bar's home:
page more useful by telling us what sorl
of har information and hyperlinks to
other law-related sites that you would
find helpful, As we learn more about the
needs of Alabama lawyers in Lhis regard,
| hope that the bar's homepage will
become the jumping off site for Alabama
lawyers “surfing the net.”

If you would like to have more infor-
mation about the bar's homepage includ-
ing a Net-speak Glossary and Dictionary,
you may contact us by e-mail or call 1-
800-354-6154, Of course, you can wrile,
but it will take longer! ra

Thie Alaherri Liiger
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The Alabama State Bar
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About Membaers

D. Michael Barretl announces the
relocation of his effice to Brown-Marx
Tower, 2000 1st Avenue, North, Suite
222, Birmingham, Alabama 35203,
Phone (205) 326-8881,

Thomas R. Wolsoncroft announces
the relocation of his office to 2068
Vallevdale Road, Cahaba Building 1,
Suite C, Hoover, Alabama 35244, Phone
(205) 987-2303.

Braxton Blake Lowe, lormerly with
Mitchell E. Gavin and Associates,
announces the opening of his office at
29 Clay Street, Alexander Cily, Alabama
35010, Phone (205) 234-0724.

David B. Norton announces the relo.
cation of his office to 1000 Water
Avenue, Suite 201, Selma, Alabama

Includes:

36701, Phone (334) 874-4400.

Cindy M. Calhoun announces the
relocation of her office to 516 Quintard
Avenue, Anniston, Alabama 36201,
Phone (205) 237-2731,

Randall W. Nichols announces the
opening of his office at the Lawyer's
Title Building, Third Floor, 2105 Third
Avenue, North, Birmingham, Alabama
J5203. Phone (205) 326-3222,

Jack F. Norlon announces his
retirement as chief counsel, State of
Alabama Department of Trans-
portation, and the opening of his
office at 235 8. McDonough Slreet,
Montgommery, Alabama 36104, Phone
(334) 269-0032,

Teri E. Lavette announces a change
of address Lo 3625 Mountain Lane,

BLUMBERG EXCELSIOR'S

xgy-m-zf -e’-’(/ ia /A-.(?:-Jw-zz-ﬁ{y i /’-ﬁ(?ﬁ?’-/

273

Ideal for Laser Printers

. 1,000 Letterheads and Envelopes

500 Business Cards, 500 Plain Second Sheets
Also includes dies and a proof.

24 |b.,, 25% Cotton, Laser Finish, White or Bamboo,
Recycled Bond 8275
24 1b., 50% Cotton Law Bond, White, Bamboo
and Laser White $285
Crane’s and Gilbert paper at additional cost
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Engraving plants in Albany, NY and Orlando, FL
Call for samples and legal supply catalog,
(860) 2212972, ext. 503,
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- ABOUT MEMBERS, AMONG FIRMS

Birmingham, Alabama 35213, Phone
(205) B79-3836,

Michael Lee Kidd anncunces a
change of address to 304 Bonner Drive,
Roanoke, Alabama 36274,

Laura Bowness Rice announces the
opening of her office at 2163 Highway
31, South, Suite 211, Pelham, Alabama
35124, Phone (205) 982-1719,

Polly T. Ruggles announces Lhe
relocation of her office to 501 N.
Mantgomery Avenue, Suite 402, PO,
Box 492, Sheffield, Alabama 35660,
Phone (205) 381-G790,

William W. Featheringill announces
a chande of address to 100 Brookwood
Place, Suite 410, Birmingham, Alabama
A52049, Phone (2005) 879-2722,

Ranald E. Boackle announces a
change of address to 1820 Third
Avenue, North, Suile 103, Bessemer,
Alabama 35020, The mailing address is
PO, Drawer 72, Shannon, Alabama
35142, Phone (205) 426-3600,

Among Firms

Thomas Jeffrey Huseman and Tricy
Lane Roberts announce the velocation
of their offices to 214 16th Street,
North, Bessemer, Alabama 35020,
Phone (205) 426-3402,

Glenn L. Davidzon, Patrick B.
Colling, Linda Collins Jensen and
Fred G. Colling, of counsel, announce
the formation of Collins, Davidson &
Jensen, Offices are located at 1203
Dauphin Street, Mobile, Alabama
36604, Phone (334) 432-0400,

G. Henry Atchley, Jr., FW.
Neumann, 111, Stephen W, Street
and Cynthia Umstead announce the
relocation of their offices to 1027
23rd Street, South, Birmingham,
Alabama 35205,

Janecky, Newell, Potts & Wells
announces that David M. Wilson has
hecome a member and the name has
changed to Janecky, Newell, Potts,

{Contfrmued on page 3321
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Software for Alabama Attorneys
CHILD SUPPORT CALCULATOR
Calculate Guideline child support and print all forms required by ARJA Rule 32 on plain paper with
information filled in. vAL95.10 (Updated for AOC changes effective 10/01/95). Cases saved to disk. ADHR
Day Care amounts user updated. Calculate interest on child support arrearage, $99.50 Shipping included,
FINANCIAL CALCULATOR
Perform 9 financlal calculations: Simple Interest/Discount, Compound Interest/Discount, Sum/Fresent
Value of Annuity, Worker's Compensation Lump Sum Settlement, Judgment Interest, and **Amortization**.
Print detailed amortization schedules with calendar year analysis. Price: $99.50. Shipping included.

SOFI'WARE SOLUIONS MADE SIMPLE
Simple Logic, Inc. P. O. Box 110, Allgood, AL 35013, Ph, 205/625-4777 Fax, 205/274-0178
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About Membera, Among Firma
{Continued from page 3310)

Wells, & Wilson and Michael D.
Strasavich and Nicholas W. Woodfileld
have hecome associates, Offices are
located at 1901 6th Avenue, North,
Suite 3120, Birmingham, Alabama
352003-2618. Phone {205) 252-4441.

Leitman, Slegal & Payne announces
that Vietor C. Garlock has become an
associate, Offices are located at 600 N,
20th Street, Suite 400, Birmingham,
Alabama 35203, Phone (205) 251-5900.

Azar & Azar announces that
Elizabeth C. Wible, former law clerk
tor Chiefl Justice Sonny Hornsby,
Alabama Supreme Court, and for Judge
Ed Carnes, Eleventh Circuit Court of
Appeals, 18 of counsel, Offices are local-
ed at 260 Washinglon Avenue,
Montgomery, Alabama 36102-2028,
Phone (334) 265-8551.

Robert P, Bynon, Jr, & Assoclales
anneunces that Stephen D. Keith and
Gary R. Seale have joined the firm,
Offices are located at 2205 and 2213
Forestdale Boulevard, Birmingham,
Alabama 35214, Phone (205) 791-0028,

Holland & Knight announces thal
Willlam R. Lane, Jr. has become a parl-
ner. The firm has offices in Allanta, Ft,
Lauderdale, Jacksonville, Lakeland,

Miami, Orlando, St Petersbhurg,
Tallahassee, Tampa, Washington, D.C.,
and West Palm Beach.

Herring, Dick, Wisner & Walker
announces that D. Ashley Jones has
hecome an associate. Offices are located
at 100 Washington Street, Suite 200,
Huntsville, Alabama 35801, Phone
{205) 533-1445.

Thorington & Gregory announces
that Stephanie N, McGee, former law
clerk to Presiding Judge William R,
Gordon of the Fifteenth Judicial
Circuil, has become an associate,
Offices are located al 504 S, Perry
Street, P O, Drawer 1748, Montgomery,
Alabama 36102, Phone {334) 834-6222,

Rosen, Cook, Sledge, Davis, Carroll
& Jones announces that John P Weber
and Leon Y. Sadler, IV have become
associates, Offices are located at 2117
River Road, West, Tuscaloosa, Alabama
345404, The mailing address is PO, Box
2727, 35403, Phone (205) 344-5000,

James H. Engelthaler and Randy K.
Thigpen announce the relocation of
their offices to the Shoals Oifice
Building, 412 5. Court Streel, Suite
109, Florence, Alabama 35630, The new
firm name is Thigpen & Engelthaler.
Phone (205) 764-9947,

Corley, Moncus & Ward announges
Lhe relocation of their offices ta 400

“Court surety service no ordinary
agent can match”

CIVIL COURT BONDS BY PHONE...
BY TOMORROW

CURATORS ¢ INJUNCTION ¢ APPEAL ¢ ATTACHMENT ¢ DETINUE
ADMINISTRATQRS ¢ GARNISHMENT ¢ LANDLORD-TENANT
CONSERVATORS ¢ ALL OTHER FEDERAL & STATE COQURT BONDS

1-800-274-2663
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Shades Creek Parkway, Suite 100,
Birmingham, Alabama 35209, The
mailing address is PO, Box 59807,
35209-0807, Phone (205) 879-5959,

Fine & McDowell announces a
change in the firm name to McDowell,
Beason & Pilati. Oifices are located at
507 N. Jackson Avenue, Russellville,
Alabama 35653, The malling address is
PO, Box 818, Phone (205) 332-1660,

Akridge & Baleh announces that
Emily Briscoe has become an associ-
ate. Offices are located at 1702
Catherine Court, Auburn, Alabama
J6830, Phone (334) 887.0884,

Shivers, Johnson & Wilson
announces that the name of the firm
has changed to Gleissner, Stallings &
Ragers. Offices are located at 3000
Riverchase Galleria, Suile 785,
Birmingham, Alabama 35244, Phone
{205) 9RG-3580,

William M. Hammond, Daniel B,
Feldman and Danlel I Lehane
announce the formation of Hammond,
Feldman & Lehane. Offices are located
in Suite 615 of the Frank Nelson
Building, 205 N, 20Uh Streel,
Birmingham, Alabama 35203, Phone
{205) 322-2260,

Cherry, Givens, Pelers, Locketl &
Diaz announces that A. Gary Jones has
hecome an associate, Offices are located
at 163 West Main Streel, Dothan,
Alabama 36302, The matling address is
PO. Box 927, 36303, Phone (3234) 793-
1955,

Jill T. Karle and James V. Green, Jr.
announce Lhe opening of their office at
115 First Streel, North, Alabaster,
Alabama 35007, The mailing address is
P.O. Box 878, Phone (205) 621-0301,

Maddox, Austill & Parmer
announces that Conley W, Knott, for-
mer law clerk and staff attorney Lo the
Honorable John Pattersan, Alabama
Court of Criminal Appeals, has become
an associate, (Mfices are located at 3821
Lorna Road, Suite 101, Birmingham,
Alabama 35244, Phone (2005} 733-9455,

Plerce, Ledyard, Latta & Wasden
announces that Mark 2. Eiland has
joined the firm, Offices are located at
1110 Monthimar Drive, Suite 900,
Maobile, Alabama 36609, Phone (334)
344-5151.

Harris, Caddell & Shanks announces
that J. Noel King and Arthur W, Oyr
have become partners, Offices are locat-




ed at 214 Johnston Street, SE, Decatur,
Alabama 35601, Phone (205) 340-8000,

Almon, McAlister & Baccus
announces a name change to Almon,
McAlister, Baccus & Hall, and that
Rick Hall has become a partner. Offices
are located at 106 W, 3rd Street,
Tuscumbia, Alabama 35674, The mail-
ing address is PO. Box 148, Phone
(205) 383-4448.

Albrittons, Givhan, Clifton & Alverson
announces that John B. Givhan has
retived and that the firm has incorporat-
ed under the name of Albrittons, Clifton
& Alverson. Offices are located at 109
Opp Avenue, Andalusia, Alabama 36420,
Phone (334) 222-3177. The firm also
announces thal Thomas B. Albritton has
become a shareholder,

Woodroof & Woodroof announces (hal
Patrick J. Anderson has joined the firm.
Offices arve located at 117 W, Washington
Street, PO, Box 1149, Athens, Alabama
35612, Phone (205) 232-0120,

Lange, Simpson, Robinson &
Somerville announces that Harald E.
Bailey has become associated with the
Huntsville office. Jeffrey E. Holmes
and M, Allison Taylor have hecome
associated with the Birmingham office.
David F. Ovson has joined the firm as
of counsel with the Birmingham office.
The firm has offices in Mantgomery,
Huntsville and Birmingham,

C. Deanne Simpson, formerly with
the Tuscaloosa County Dhistrict
Altorney's Office, announces her recent
appointment as Special Agent, Federal
Bureau of Investigation, 201 [,
Indianola, Suite 400, Phoenix, Arizona
85012, Phone (6021 279-5511.

Jerry Lynn Carpenler announces a
change of address to Division of Risk
Management, Department of
Finance, 777 5. Lawrence Streel,
Montgomery, Alabama 36130, Phone
(334) 223-6120.

Amanda S, Hunter, formerly a staff
attorney for Judge Roger Monroe of the
Alabiama Court of Civil Appeals, 15 now
an associate with the firm of Richard F.
Pate & Associates, 56-58 S,
Conception Street, Mobile, Alabama
36602, Phone (334} 433-0300,

Edward B, McDonough, Jr. announces
that Keith 5. Miller has become an asso-
clate. Offices are located at 1400 Firsl
National Bank Building, Mobile, Alabama
36602, Phone (334) 432-3296,

The Johnson Law Firm announces
that David W. Adams has joined the
firm, Offices are located at 140 Kathi
Avenue, Suite G, Fayetteville,
Georgia 30214, The mailing address
i5 PO, Box 187, 30214-0187, Phone
(404) 719-2771.

Robert K. Lang announces i
change of address to the Office of
District Attorney, Thirty-Sixth
Judicial Circuit, P.O. Box 625,
Moulton, Alabama 35650, Phone
(205) 974-2446,

Cheryl D. Eubanks and Richard P,
Pettit announce the opening of Lheir
offices at 22787 1.5, Highway 98, Suite
B-1, Fairhope, Alabama 36532, Phone
{334) 990-2560,

Energen Corporation announces that
Amy Fortenberry Mclntyre joined the
legal department. Offices are located at
2101 Sixth Avenue, North,
Birmingham, Alabama 35203, Phone
(205) 325-2747,

J. Brooke Johnston, Jr.
announces a change of address to
MedPartners/Mullikin, Inc., 3000
Galleria Tower, Suite 1000,
Birmingham, Alabama 35244, Phone
{205) 733-8946.

Ralph Lawrence Dill, IV has
joined the Madizon County District
Attorney's Offlee, His new address
is 100 North Side Square,
Huntsville, Alabama 35801,

Phone (205) 532-3460, B

Mississippi Yalley Title has the strength and stability of over 30 years in the titke
husimess, consecutive A+ ratings from Standard & Poor, and the esteemed posi-
tion of being the number one title insurer in both Mississippi and Alabama

With our strength and expenience, we combine the (lexibility to solve your
tough title problems with a wallingness to work with you towards real soluttons
Because at Mississippi Valley Title, FlexStability isn't just a concept; s the way

wit do business

w*
l-l- ,

*

« MISSISSIPPI VALLEY TITLE

"+, .+« INSURANCE COMPANY

L

The Flexibility You Need. The Stability You Trust.

315 Tombighes Street & Jackson, Mississippl 3205 » 601.960.0222 » BOO-047-2124
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* The American Bankruptey Board of
Certification announced that Lawrence
B. Voit of the Mobile firm of Silver &
Voit has successfully completed the
requirements for national certification
in the field of business bankruptey law,
The ABBC is & non-profit organization
dedicated to serving the public and
improving the quality of the bankruptey
bar. The rigorous ABBC certification
standards are designed to encourage
bankruptey practitioners Lo strive
toward excellence and recognize those
attorneys who are experts in the bank-
ruptey field.

» Bill Alverson of Albriltons, Clifton
& Alverson of Andalusia was recently
selected for membership in the
Association of Defense Trial Attorneys.

The association is a nationally recog-
nized organization of civil defense

BAR BRIEFS

lawvers. Presently, there are nine other
members in the stale of Alabama and
ABD members nationally and in Capada
and Puerto Rico,

* Donna 8. Pate became president
of the Huntsville-Madison County Bar
Associalion at the August 7 meeting.
As vice-president of Lhe association,
she automatically assumed the office
of president upon the expiration of
the one-year term of William K. Bell,

[nstallation of Pate as president sets
a precedent for the association as its
first female president. Pate is an
attorney with Lanier, Ford, Shaver &
Payne in Huntsville,

The associalion also elected Daniel
BD. Danks, Jr., recently retired circuil
judge, as vice-president; Gregory
Hopkins, emploved in the Huntsville
Cilty Allorney's office, as secretary;

and G. Bartley Loftin, 111, an attor-
ney with the firm of Sirote &
Permutt, as Lreasurer,

» Earle F. Lasseter, a partner in the
firm ol Pope, MeGlamry, Kilpalrick &
Morrison, recently became a member
of the Board of Governors of the
American Bar Associalion. Lasseler,
who is from Columbus, Georgia, will
serve a three-year term on the 37-
member board, which meets five
limes yearly to oversee administration
and management of the association.
With membership that peaked in
1095-96 al more than 370,000, Lhe
ABA is the lardest voluntary profes-
sional association in the world,
Lasseter is a section member-at-large,
nominated from the ABA Section of
General Practice. |
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ADDRESS CHANGE REQUEST FORM

The ALABAMA STATE BAR is required to usa mem-
bers' office addresses, unless none is available or a
member ig prohibited from receiving state bar mail at
the office. In addition, the Alabama Bar Directory is
compiled from our mailing list and it is important to
use business addresses for thal reason,
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Delinquent Notice
Licensing/Special Membership Dues
1996-97

All Alabama Attorneys:
The dual invoice for licenses or special memberships was mailed in mid-September
and was to be paid between October 1 and October 31. If you have not purchased an

occupational license or paid speacial membership dues, you are now delinquent!

In Active Private Practice:

Any attorney who engages in the active private practice of law in Alabama is required
to purchase an occupational license. The praclice of law is defined in Section 34-3-6,
Code of Alabama, 1975, as amended. (Act #92-600 was passed by the Alabama
Legislature and amended Section 40-12-49, Code of Alabama, 1975, effective October
1, 1992.)

Occupational License: $287.50 (includes automatic 15 percent late penalty)

Not in Active Private Practice:

An attorney not engaged in the active private practice of law in Alabama may pay the
special membership fee to be a member in good standing. Judges, attorneys general,
United States attorneys, district attorneys, stc., who are exempt from licensing by virtue
of a position held, qualify for special membership. (Sections 34-3-17 & 18, Code of
Alabama, 1975, as amended)

Special Membership Dues: $125 (penalty not applicable)

Direct any questions to:
Diane Weldon, membership services director, at 1-800-354-6154 (in-state WATS),
(334) 269-1515, or email: ms@alabar.org immediately!




Reinstatement

» Effective August 8, 1996, Birmingham attorney David
Ellott Hodges was reinstated to the practice of law,
Hodges had been suspended from the practice of law for
noncompliance with the Mandatory Continuing Legal
Education Rules of the Alabama State Bar, [CLE 96-24|

Disbarment

* On August 22, 1996, the Alabama Supreme Courl
entered an order disharring Birmingham attorney James
Lee Hoover, effective June 21, 1996, Hoover's disbarment
was based upon a defaull judgment entered against him in
ASB Nog, 95-117, 95-129, 95-136, 95-149, and 95-154,
Hoover failed to answer the formal charges against him in
Lhe foregoing cases and, therefore, in accord with Rule
12(e)i1}, Alabama Rules of Disciplinary Procedure, the
charges were deemed admitted, Hoover was found guilly

in each case of multiple violations of the Alabama Bules of

Professional Conduct. In each case, Hoover was retained
to handle an uncontested divorce. He was paid a fee of
$185 for his services, Hoover failed to prepare and file the
uncontested divorce. Hoover abandoned his practice and
his chients and failed to refund any monies paid by his
chients, Hoover was ordered Lo make rvestitution in the
amount of $925 plus interest. |ASB Nos, 95-117, 95-129,
95-136, 95-149, and 95-154|

Suspensions
* On August 1, 1986, the Alabama Supreme Court sus-
pended Mobile aitorney LeMarcus Alan Malone for a period
of 12 months. This suspension was ordered to be retroactive
to April 12, 1996, when the Disciplinary Commission of the

Alabama State Bar interimly suspended Malone, The 12-
month suspension was the result of an agreement between
Malone and the Alabama State Bar. Malone had, on several
accasions, accepted money from clients and then failed Lo
perform the legal services they had contracted with him,
|ASB Nos. 95-324, 95-354, 96-033, and 96-035

o Pelham altorney levin Harry Lyon was suspended
from the practice of law for a period of 45 davs by
order dated October 25, 1994, The Disciphinary Board
also ordered Lyon Lo obtain psvchiatric counseling. The
board based its ruling on a finding that Lyon had
engaged in harassing communication directed to
judges, other members of the bar and public officials.
Lvon served the 45-day suspension in 1994 bul
appealed that portion of the order requiring psvchiatric
evaluation Lo the Alabama Supreme Courl which

DISCIPLINARY NOTICE

affirmed the Order of the Disciplinary Board, Lyon
then petitioned for certiorari Lo the United States
Supreme Courl, The United States Supreme Court
issued its order denying certiorari on January 24, 1996,
|ASB No. 93-306)

o On July 31, 1996 the Disciplinary Commission of the
Alabama State Bar interimly suspended Mobile lawyer
Frank Dreaper Cunningham. This suspension was ordered
under Rule 20 of the Rules of Disciplinary Procedure, and
was effeclive immediately, [Rule 20; Pet, No, 96-004]

o [ffective July 19, 1996, Pensacola, Florida attorney
John Bennie Butts has been suspended from the practice
of law in the State of Alabama for noncampliance with the
Mandatery Continuing Legal Education Rules of the
Alabama State Bar. [CLE 96-10]

= Effective July 19, 19486, Birmingham attorney David
Elliott Hodges has been suspended from the practice of law
for noncompliance with the Mandatory Continuing Legal
Education Rules of the Alabama State Bar, |[CLE 96-24]

o Effective July 26, 1996, Mobile attorney Charles T.
Koch has been suspended from the praclice of law in the
State of Alabama for noncompliance with the Mandatory
Continuing Legal Education Rules of the Alabama State
Bar, [CLE 96-32]

» [Effective July 29, 1996, Oliver Winston Loewy was
suspended from the practice of law for noncompliance
wilh the Mandatory Continuing Legal Education Rules of
Alabama Slale Bar, Loewy has been practicing law in New
York. [CLE 96-35]

= Effective July 29, 1996, Prattville attorney Karla Ann
Shivers has been suspended from the practice of law for
noncompliance with the Mandatory Continuing Legal
Fdueation Rules of the Alabama State Bar, [CLE 06-57)

s [ffective July 29, 1996, Leeds attorney Willlam R,
Stephens has been suspended fram the practice of law for
noncompliance with the Mandatory Continuing Legal
Educalion Rules of the Alabama State Bar, [CLE 96-63)

« Eifective August 27, 1996, the Disciplinary
Commission of the Alabama Stale Bar interimly suspend-
ed Mobile lawver Paul Martin Foerster, Jr. This suspen-
sion was ordered under Rule 20 of the Rules of
Disciplinary Procedure, and was effective immediately.
[Rule 20; Pet, No, 96-004]
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Public Reprimands

» Oneonta attorney William
Alexander Ellis, 11 received a pub-
lic reprimand without general pub-
heation on July 24, 1996, Ellis filed
4 motion for change of venue in the
Cireuit Court of Blount County,
Alabama. Attached to his motion
was an atfidavil from his client
which accused the cireuit Judge to
whom the case was assigned of
being hiased and having "fixed”
cases in his court, Ellis' motion was
based entirely on hearsay and he
failed or refused to investigale the
allegations contained in the affi-
davit prior to filing his motion. Al a
subsequent hearing it was deter-
mined that there was in fact no evi-
dence to support the allegations
contained in Ellis" motion and in
the affidavit of his client. Ellis’
actions violated Rule 8.2 of the
Rules of Professional Conducl
which provides that a lawser shall
nol make a statement the lawyer
knows to be false or with reckless
disregard as to its truth or falsity
concerning the qualification or
integrity of a judge or other public
legal officer, [ASB No, 95-335)

= Cullman attorney Michael Allen
Stewart, Sr. received a public repn
mand with general publication on
July 24, 1996, Since February of
1993, Stewarl had been arrested or
had charges filed against hirm on 20
separate occasions. The charges
against Stewart included criminal
trespass, criminal mischief, assault,
harassment, theft of property, inter-
ference with custody, burglary,
menacing, and harrassing commu-
nications, All the charges against
Stewart were brought hy his ex-wife
or memhers of her family in resull
of altercations involving domestic
relations in child custody dispules
between Stewart and his ex-wife,
Stewart's conduct violated Rule
8.4(0) of the Rules of Professional
Conductl which prohibits an attor-
ney from engaging in conduct that
adversely reflects on his fitness to
practice law. [ASB No, 95-16Y9]

» Dothan attorney Blake Alan
Green received a public reprimand

withoul general publication on
July 24, 1996, Green was employed
by a client o represent her in con-
nection with losses allegedly sus-
tained in the purchase of a Mlower
shop. Green enlered into an
employment contract with the
client dated July 12, 1994 under
the terms of which he was pad a
$3.000 retainer in addition to a
contingency fee. On or about
October 24, 1994, Green withdrew
from representation of the client
and refunded approximately
$2,000 of her retainer, The statute
of limitations had run by the time
Green withdrew from representa-
lion, After formal chardes were
filed against Green he refunded
the balance af the client’s retainer.
Green's conduct vielated Rule 1.3
of the Rules of Professional
Conducl which provides that a
lawyer shall not willfully neglect a
legal matter entrustec Lo him,
|ASE No, 95-241)

* Birmingham attorney Earl
Joseph Reuther received a public
reprimand without general publica-
ton on July 24, 1996, During 1992,
while practicing out of the
Montgomery satellite office of Davis
& Goldberg, Reuther represented
seven individual bankruptey clients.
Reuther did not interview these
chents prior to filing their bank-
ruptey petition and specifically
failed to inform these ¢lients they
had the option to proceed under
either Chapler 7 or Chapter 13 of
the Bankrupley Code, As part of the
bankruptey petition filed on behalf
of these clients, Reuther signed a
declaration by attorney for petition-
er declaring that he had met with
the chients and explained Lo them
the relief availahle under Chapter 7
or Chapter 13 and had informed
them they could proceed under
either chapter, Reuther signed these
declarations with full knowledge
that the representations made

LAND JE bf-'; )
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Real Estate Settlement System
“The Nation's Most Widely Used”

v HUD 1 Automatic Calculations
v Checks & Escrow Accounting
v Word Processor - Spell Check

v Policles & Commitments
v Deeds & Mortgages
v Data Base Reporting

v On-site Training Avallable
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West Palm Beach, FL 33401
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Disciplinary Notice

therein were false, Reuther also allowed his secretary to
give legal advice to these clients. Reuther also failed or
refused to return telephone calls from these clients or
otherwise communicate with them concerning the status
of their bankruptey petitions, Reuther's actions violated
the following Rules of Professional Conduct of the
Alabama State Bar; Rule 1.1, Rule 1.4, Rule 8.4(a}, Rule
H.dth) and Rule 5.5(h), |ASB Nos, 92-406 (C), 92-451 (C)]

o Mobile attorney John William Parker received a public
reprimand, without general publication, on July 24, 1996.
Parker was reprimanded for having failed Lo keep his
client reasonably informed aboul the status of the client’s
¢ase and promptly comply with reasonable requests for
information. Parker was further réeprimanded for failing to
explain the client's matter to the extent reasonably neces-
sary Lo permit the client to make inlormed decisions
regarding the representation and for willfully neglecting a
legal matter entrusted to him.

In ar around 1988, Parker was hired to handle the
eslate of a decedent, The decendent's sister hired Parker to
pursue probate of the estate on her behalf, as well as the
other heirs to the estate. The client experienced substan-
tial and lengthy delays in the matler due to Parker's fail-

Mike Pa

-

with forewerd.

ure to adeguately communicate with her about the status
ol the case, and Parker’s failure to timely respond Lo her
requests for information, both individually and through
her Georgia attorney.

Parker tendered a conditional guilty plea which required,
in addition to his receiving the public reprimand, that he
receive an abated 91-day suspension from the practice of
law and be placed on probation for a period of lwo vears,
During this two-year period, Parker is to participate in a
mentoring program, is required to place $25,000 in escrow
Lo serve as security for reimbursement to any clients who
may have sustained a loss as the resull of any miscenduct
which Parker might have engaged in while serving as altor-
ney for that individual, and submil to the Office of General
Counsel a quarterly audit of his trust account for a period
of two years, beginning June 30, 1996, [ASB No, 953-161]

* Tuscumbia attorney Steve Amold Baccus received a
public reprimand with general publication on July 24, 1996,
On July 16, 1990 Baccus entered a plea of nolo contendre in
the United States District Court of the Northern District of
Alabama to the misdemeanor charge of filing Lo timely file
an income lax return for the calendar vear 1984 in violation
of 26 U.S.C. 7203, Baceus's conduct constitutes a violation of
Rule 8.4(b) which provides that it is professional misconduct
for a lawyer to commit a criminal act that it reflects adverse-
Iy on his fitness as a lawyver. |[ASB No. 92-277) |
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By Judge Eric C. Bruggink

ne of the most interesting historical subplots coming out of the Civil War
concerns the “exploits” (if you are Southerner) or “depredations” (if you are a
Northerner) of the C.5.5. Alabama. During her brief life, that Confederate
cruiser, sank or captured at least 64 United States-flagged merchantmen. Along with a
handful of other Southern raiders, she caused a precipitous loss of U5, flagged mer-
chant shipping and arguably crippled forever the American maritime industry, She
also very nearly brought the United States and England to the point of war. The
exploits of the ship and its captain have at least two connections to the law. Perhaps
the most interesting to lawyers in Alabama is that the caplain of the Alabama,
Raphael Semmes, practiced law in Mobile, both before and after his seagoing adven-
tures. The second connection has to do with the fallout from the losses caused by the
ship. In addition to sunken ships and destroyed cargo, the Afabama left in its wake
two decades of international and domestic litigation, More recently, there has been lit-
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igation and international negotiation
over salvage rights to the wreck.

My interest in the Civil War s that of
the amateur historian, motivated by
regional pride as well as admiration for
some of Lthe military leaders the
Confederacy praduced. That interest
was shared and encouraged by one of
my former colleagues al the Court of
Federal Claims, Judge Mastin G, White,
Mastin was a native of Texas and an
acquaintance of Lyndon Johnson and
Sam Rayburn, He maintained a gra-
ciousness, humility and civility that are
rare in Washington. Shortly before his
death 1n 1987, 4l age 86, Mastin gave
me Francis Miller's ten-volume
Photographic History of the Civil War,
published in 1911, The volume on “The
Navies" particularly pigued my interest
in the Alabama,’

The Background

At the outhreak of the war, Lthe
Confederacy was faced with having to
improvise any sort of a Navy to respond
Lo the North and to deal with the hlock-
ade of Southern ports. President
Jefferson Davis entrusted that Lask to
Secrelary of the Navy Stephen Mallory,
Because the South had virtually no

ship-huilding capacity, Mallory com-
missioned James Dunwoody Bulloch, a
commercial caplain, former officer in
Lhe Union Navy, and scion of a wealthy
Geordia family, to go to England and
attempl to purchase ships there, partic-
ularly eruisers, They would be used
oulside the blockade to attack Union
commerce, Bulloch's job was nothing
less Lhan the creation in foreign ship-
vards of a Navy for the Confederacy.
Bulloch was one of a host of emissaries,
propagandists, spies, dgents provoca-
tenrs, and diplomatic commissioners
sent to England and France by the
Confederacy. His arrival in Liverpool
touched off a flurry of diplomatic and
commercial espionage and intrigue.
Bulloch's adversary in these affairs was
Charles Francis Adams, America's
ambassador to England. Bulloch had to
be cagy aboul his work, Although dur-
ing the early period of the war Lhere
wats much pro-Southern sentiment in
England, " the Queen had issued a
Proclamation of Neutrality.! England's
Foreign Enlistment Act forbade British
subjects Lo enlist within the realm on
vessels of either belligerent. The act
also made it a misdemeanor to fit out
armed ships for either side. This made
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il virtually impossible to build iron-
clads, because there was no way Lo con-
ceal Lheir purpose, * The act was silent,
however, on merchantmen built in
England and fitted out on the high
seas, Alter consulting with English
lawyers, private citizen Bulloch pro-
posed to explait this loophole,

The Ship

I was an open seerel Lhal Bulloch, in
the guise of a private citizen, had com-
missioned the construction of mer-
chantmen on behalf of the Confederacy.
His first interest was in commissioning
the Oreto, which later became Lhe
Confederate cruiser Florida, Meanwhile,
he engaged the shipbuilding firm of
Lairds & Sons to construct what later
hecame the Alabama. In the shipyard,
she had the designation No, 290 and
was to be called the Enrica, Her dis-
placement was 1,040 tons; she was 220
feel long and 32 feet in the beam. She
was a barque-rigded, three-masted
steamer with a lifting propeller,
designed to rely chiefly upon sail, with
steam available only in ar emergency.
She was thevefore given an ambitious
sail plan for such a small ship, with very
long lower masts, giving an immense
“drop” to the sails. She was nol particu-
farly [ast, but she was agile. The ship
was to have two horizontal engines,
each of 300 HP Under sail, she was
capable of ten knols; with steam, up to
15. She was also equipped with an
advanced apparatus for condensing
fresh water from salt water, On the
large double wheel was inscribed the
provocative and perhaps nol entirely
hiblical sentiment, "Adde Toi et Dicu
T'Afdera” ("Help yoursell and God will
help you™),

The Launching

Adams heard of No. 250 and com-
plained of its obviously martial purposes
to the British Customs authorities. His
complaints generated something less than
vigorous atlention, however, He later
obtained an affidavit from a seaman who
had been engaged to sail on the ship, The
sailoy had been told No. 29 was to go
into service for the Confederacy, Adams'
continuous protests eventually embar-
rassed the English imte action, Plans were
made o seize the ship, but they were
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delayed by accidert, design or lethargy. By
the tme the English acted, the ship had
escaped, Mying the Enghsh colors and
sailing under the name Enrica. She left
Liverpool on July 28, 1862, with Bulloch,
an English caplain and a party of English
ladies and their husbands, lriends of the
buikder. The trip was ostensibly a sea trial,
After a jaunt on the River Mersey, the pas-
sengers, including Bulloch, were disem-
barked on a tug and the ship proceeded
on ils way out Lo sea, The following day,
July 29, the Enricg pulled into Port Lynas
on Lhe coast of Angelsea and lay there for
4K hours to complele her preparations,
From there, the ship sailed for Port Prava
in the Azores, which she reached on
August 10th, On August 18Lh, by pre-
arrangement, the Agripparia arrived
from Londen, brinding guns,
ammenition, and a mostly
English crew. In addition Lo
smaler munitions, the ship was
outfitted with six 32-pounder,
muzzle-loading cannon, two
guns on pivols on the upper
deck, and a Blakely rifled gun
on the forecastle capable of fir-
ing a seven-inch 100-pound
shell, On the quarterdeck there
was also a small nine-pounder,
On August 20th, the
Bahama arrived from Nassau,
via Liverpool, carrving Raphael
Semmes, who had been designal-
ed by Mallory to captain the ship,
A week later, Semmes took her into
international waters and commis
sioned her into the Confederate ser-
vice as the C.8.8. Alabama. The
British made no serious effort to pur-
sue al any point. The Government ol
the United States immediately gave
notice to the Brilish Government that
it would demand satisfaction,

The Man—
Raphael Semmes

The crew of the Mabarma was almost
entively Irish or English. All of the offi-
cers were (rom the South, however. The
mosl natable, of course, was the cap-
tain, Raphael Semmes was born in 1809
in Charles County, Maryland. His par-
ents died when he was young and he
was adopted by an uncle, He was
appointed a msdshipman in 1826 and
served for six years. He stodied at

Norfolk Officers” Training School and
was commissioned a Lieutenant in
1837, During this time he had taken a
series of leaves of absence during which
he studied law in Maryland, where his
brother practiced, and in Ohio, In the
18405 he established his permanent
home in Mobile, where he had served
earlier as an officer in the Gulf
Squadron, He bought a home near
Perdido and hegan the practice of law,

A

Rear Admiral Raph;éi Semmes

CONFEDERATE STATES NAVY

specializing in maritime matters, In
1HO6, he was recalled 1o duty in the
Navy, Just prior to Lthe outhreak of the
war he was a Commander, serving in
Washingtlon as Secretary of the
Lighthouse Board. He resigned at the
outhreak of the war and joined the
Confederate Navy.

The Run of the Alabama

Semimes was instrucled by Seeretary
of the Navy Mallory to “de Northern
commerce Lhe greatest injury in the
shorlest time.™ He fulfilled his mis-
sion, In her two-year life, the Alabama
never docked in a Unien oy

Conlederate port, Instead she prowled
the Atlantic and Indian oceans, the
Gull of Mexico and the Caribbean Sea
like a shark, The Afabania captured al
least 64 vessels, destroying 58, Others
were kept or honded, All tolled,
Confederate cruisers such as the
Alabama, the Floridae and the
Shenandoah captured or destroved
about 300 ships. The value of the
ships and cargo seized or destroyed by
the Afabama was estimated at over $3
million, In addition, aboul 1,000
American ships transferred to British
flag, out of fear of the cruisers,
The Union Navy was in hol pursuit of
the Alabama all over the globe and
narrowly missed her on several
occasions. Only once. however,
hefore her fateful engagement
with the {4.5.8, Keorsarge did
she have an encounter with a
federal warship. That was off
Galveston, on January 11,
1863, when she sank the
gunship Hatteres in less
than 15 minutes,

The Sinking of
the Alabama
The Alsbama's kst and most
spectacular engagement took
place in June 1864, off
Cherbourg, France, Semmes had
docked at Cherbourg hoping ta
have repairs made to the ship, The
{1.8.5. Kearsarge arrived, however,
and waited offshore, trapping the
Alabama, Semmes canceled hig request
to go into drydock and informed the
LS, and Confederate consuls, as well as
John Winslow, the captain of the
Kearsarge, that he would weigh anchor
after the ship was reprovisioned, On
hine 19, Semmes took the Mabama oul
to meet the Kearsarge in whal Semmes
must have realized was an uneven con-
test. The Kearsarge was the more heavi-
ly armed of the two ships, with two 11-
inch Dahlgrens, four 32-pounders and
one light 28-pounder, The Rearsarge
was clad with chain armoring; the
Alabarna was not, The federal ship had a
crew of 162; the Confederate ship 120,
The Alabama was operaling with worn
oul hoilers and inferior powder,
Nevertheless, the event took on Lhe air
of a medieval jousl, As one chronicler




wrote, "Never did knightly tournament boast & more ecager
multitude of spectators.” After a fierce fight, the Afabama was
mortally wounded,” and the crew abandoned ship, Semmes
heing among the last. Most of the crew, including Semmues,
were picked up by the English steam-yacht, Deerhound.
Survivors informed the Kearsarge that Semmes had drowned,
50 it did not attempt to remove him from the Deerhound,
which took Semmes and the crew lo Southampton. The
Kearsarge took on board the halance of the survivors, whom
Captain John Winslow paroled, much to the consternation of
some in Washington. Nine men from the Aabama were killed
in action and 12 men drowned.

Legal Jousting in the International Arena

During the run of the Alabama and the other cruisers,
Narthern newspapers and pamphleteers kept up a how! of
protests againsl their actions.” They called for the United
States Lo seek reparations from England on the grounds thal
the Alabama and othey ships were built and outfitted in
British ports, with British knowledde, in violation of interna-
tional principles of neutrality in general and the Foreign
Enlistment Act in particular. In Oclober 1863, Secretary of
State William Seward wrole the British Government, holding
it responsible for the damages inflicted by the eruisers, and
demanding indemnification. The British Government showed
no inclination Lo concede lability, however, and President
Lincoln was reluctant to press the matter during the war.
With the end of the war and Lincaln's death, the issue came
to life again. Concurrently, a change in government in
London pul England in a more accommodating mood,

Meanwhile, the claims of American citizens and corporations
for direct losses as well as indirect losses such as increased
insurance costs and lost business mounted, A feeble effurt by the
Johnson Administration to resolve the claims through the
Johnson-Clarendon Convention of 1868 was rejected by the
Senate. Senator Charles Summner, one of the ringleaders calling
for substantial reparations, declared that the tolal damages to
private and public interests amounted Lo over $2 billion. He
asserted that the eruisers doubled the duration of the war, One
of his purposes in advancing such exaggerated claims was lo
pressure England to cede Canada by way of reparation,

Cooler heads prevailed, however, and eventually the two coun-
tries negotiated the Treaty of Washington, signed on May 8, 1871
and ratified by the Senate. In it, England apologized for the
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"escape” of Lhe Afabama. Although the Alabarma claims were ils
primmary focus, the treaty also embraced certain Canadian fishery
and houndary claims against the United States. The treaty was
novel in certain important vespects, 1t established the principle
that a country cannot interpose its own domestic law as an
excuse for failure to meet international obligations, Rather, il
must exercise "due diligence” Lo prevent hostile expeditions
from its territory. This principle was codified in the three
famous Alabama rules. A neutral government is bound Lo use
due diligence: (1) to prevent the fitking out, arming, or equip-
ping within its jurisdiction of any vessel, which it has reasonable
ground to believe is inlended 1o eruise or to carry on war against
a power with which it is al peace; (2} nol to permit either bel-
ligerent to make use of ils ports or walers as the base of naval
operations or for the purpose of augmenting military supplies or
recruiting men; and, (3) to prevent violation of the foregoing
duties, These principles of equity and conduct were meant to
serve as guiding principles between, on the one hand, justice in
the abstract and the rule of decision on the other," They contin-
ue 1o have modern-day applicalion wilh respect te the responsi-
bilities of nations for terrorist acts launched from their soil and
to licensing arms sales by privale merchants,

The Trealy of Washington was also novel in establishing a
multi-national arbitration award tribunal to hear America's
¢laims against England arising out of the activities of the
Alabama and the other cruisers, There had been earlier inter-
national arbitrabions, such as the Jay Treaty, but they tended
te concern limited claims of ane state against the government
of another, The Alebama claims, on the other hind, concerned
a significant political issue—the limits of newtrality, They led
to a number of treaties, particularly between the United Stales
and Great Britain, providing for Lhe arhilration of dispules."

Representatives Lo the arbitration were appointed ivom
England, the United States, Switzerland, Brazil, and ltaly,
They met in Geneva, America’s claims initially included “indi-
rect” claims for extension of the war, increased insurance pre
miums, and loss of American-flagged shipping, The American
arbitrator, Charles Adams, persuaded his countrymen to drop
the indirect claims, however,” The divect claims amounted Lo
nearly $20 million and were asserted in connection with the
actions of 15 cruisers. The claims asserted were those of indi-
viduals, as well as the Government's claim for the costs assocl-
ated with pursuil of the cruisers. All the claims, however, were
presented by and on behalfl of the United Stales.

The arbitrators announced their decision on September 15,
1872, They found sgainst Great Britain with respect to the
actions of the Alabama, the Floride and the Shenandoah and
awarded $15.5 million in gold as compensalion for direct claims
only, The award was in gross to the United States; it made no rec-
ommendation or provision for how the proceeds were to be divid-
ed. This sum was paid into the LS, Treasury.” The arbitrators
found in favor of Great Britain with respect to the other ships.

Legal Jousting in the United States: The
Court of Commissioners of Alabama Claims

In 1874, Congress passed legislation creating the Court of
Commissioners of Adlabama Claims, to hear claims against the
fund." The PresidenL, wilh the advice and consent of the




Senate, was Lo appoinl five judges. The
law excluded claims arising oul of losses
other than those caused by the three
“inculpated” cruisers, i.e., the Alabama,
the Florida and the Shenandoah. "

The court had two distinct incarna-
tions, During its first existence, ils
charter was extended several times in
order Lo allow time for late claims to be
filed and for the courl Lo complete its
wark, The firsl five judges of the court
were from Michigan, New Jersey,
Pennsylvania. Mississippi, and lowa. The
court was vested with all the powers of
olher federal courts, There was no pro-
vision for appeal of the court's deci-
sions, however, The court was to deler-
mine the amoun! and validity of claims
arising oul of the actions of the three
cruisers. Only direct, nen-reimbursed
claims could be asserted. All indirect
claims were rejected, including lost
profits. Insurance companies could col-
lect for their payouts only to the extent
they could demonstrate a net loss for
Lhe war vears, As with respect o all
claims against the Uniled States during
this period, clamants had to take an
oath that they had remained loval Lo the
Union during the war, Allorneys could
claim part of the amount awarded.

The first court disposed of about $14
million in direct claims, It awarded
judgments of nearly $10 million, With
accumulated interest and premiums
from a bond sale, however, the amouni
left was $10,089,004.96." Allowing that
money Lo reverl Lo the Lreasury proved
unsatisfactory to some legislators, par-
ticularly those who had bought up the
theretofore-rejected indirect claims for
something less than full value,
Consequently, despite a loud chorus of
allegations of scandal,' a new statute
was adopted in 1882 reconvening the
Court of Commissioners of Alabama
Claims for a pericod of two years,"

The new court had three instead of five
judges and the grounds on which it could
award damages were expanded. Most
notably, claimants were no longer limited
Lo persons damaged by the Alabama, the
Florgla or the Shenandoah, Instead, direct
losses caused by anw other Confederate
cruiser could be compensated, despile the
fact that the Geneva Arbitrators had
dectined to find England liable for other
eruisers. In additton, any entity thal pad

increased war insurance premiums alter
the sailing of the cruisers could make a
claim on the fund, The net effect was Lo
treat the claims rejected in the Geneva
arbilration as claims against the United
States, The second court received over
6,000 new claims totaling about $28 mil-
lion, The court awarded $19,6568,960,
more than all of the monies avaitable, The
direct loss claims were paid in full; claims
for increased insurance costs were pad on
a pro rata basis,

The judgments of the Courl were not
appealable,” but peripheral litigalion
evenlually sprang up in the Courl of
Claims over enforcement of judgments,
attorney fees and owrership of recover-
1e5.” The Supreme Courl took the posi-
tion thal the commission was a "quasi-
court,” in no material respect different
from the various commissions Lhal had
been specially created in the 19th
Century Lo settle and adjust disputed
claims pursuant to various treaty stipu-
lations or otherwise, such as the
"Southern Claims Commission,” the
“"Mexican Claims Commussion,” or the
*Spanish Claims Commission,”™

Epllogue for Captain Semmes

After the sinking of the Alabama,
semimes returned to the South by way
of a roundabout route and was promol-
ed to Rear Admiral. He took command
of a small fleet on the James River thal
was scultled in the final slages of the
war, In the closing weeks of the war he
wis appointed a Brigadier General, thus
hecoming the only officer in the
Confederacy who held flag rank in both
services, He surrendered along with
General Joseph E. Johnson's army, was
arrested and indicted for piracy, and
spent tour months in prison, He was
eventually released al President Andrew
Johnson's direction in 1866, although
he was never officially paroled. Semmes
then returned to Mobile, where he
resumed the practice of faw, Although
Semmes was elected a probate judge,
the Reconstruction military authorities
never allowed him to lake office, He
lived out his days in Mohile practicing
law and writing extensively about his
wartime experiences,

Epllogue for the Alabama
The last piece of litigation involving the
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Alabenna arose in connecbion with a bell,
allegedly from the Afabarra, that had sur-
faced in an English antique shop in the
1695608, Although there was a question as to
the authenticity of the artifact, in nited
States v, Steimmetz,” the United States
established its ownership rights. The deci-
sion held that the government of the
Confederate states owned the Alabarna,
that it was not a pivatical vessel, and thal
the United States succeeded to ownership
of the vessel and hence the hell,

The remains of the Alabarma were
localed by French divers in 1984, in
200 feet of water, seven miles off the
coasl of France in French terrvitorial
walers. The wreck was the subject of
negotiation between France and the
United States and France ultimately
agreed that the wreck and its artifacts
belong to the United States, The par-
ties agreed to create a joint scientific
commiltee to oversee salvage, with
the expeclation Lhal some of the
recovered pleces will go on tour in
various countries, Groups in the
United States, England,® France, and
even South Africa are inleresled in

MEDICAL/DENTAL

MALPRACTICE EXPERTS

NG 77

CONBLETATIVE BT
T THaE RARCHCIAL - LITTRAL. CEIRARALIR | TY

* GRATIS : Medical Team Preview
and Written Findings

* GRATIS : Conference and
Reps To Your Office

* GRATIS : Written Reports
Il Case Has No Merit

STAT AFFIDAVITS AVAILABLE!

Full Expert Witness Services To Over 750
REPEAT Firms. We Have Earned Our
Reputation Prudently For Plaintil & Defense
Aike, We Do Not Broker Lists of University
Types Who Are Weak And Vascillate Ad
Infinitum, Our Basic Fee is §275.

Health Care Auditors, Inc.

Feather Sound Corporate Center, Bailding 11

fenthouse (U1
).5522

13577 Feathier Smnd Drive
Clegrwater, Flopida 4

Telephone (813) 579 8054
Telecopier (B13) 5731333

W re pleasel fo receive your culls

J4d HOVEMOER 1U0G

Tha Afodrrnar Lavigpry

Lthe remains of the vessel. The wooden
porlions of the ship above the water
line are lardely destroyed, but ils
armaments, engines and propeller
remain, Several pieces have been
recovered, including the copper rim
of the wheel, which is now housed al
the Mavy Museum in Washington,
D.C. Once again the spiril of the
Afabama is on display Lo the world,
“Aide Toi et Dieu T'Aidera.” Fi
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Printing Office, Washington, D.C., 1877).

7. C.M. Robinson, 11, The Shark of
the Confederacy (Naval Institule Press,
Annapolis, 1995},

8, Frederick T. Hill, Decisive Battles
of the Law (Harper & Bros. Publishers,
New York, 1907),

9, Charles C. Beaman, The National
andd Private "Alabame Claims and Their
Final and Amicable Settlement”™ (W.H.
Moore, Washington, [.C., 1871}

i, H. Conguest Clarke, Reporter,
Oral Opinions of the Court of
Commissioners of Alabama Claims
{Thomas MeGill & Co., Washington,
D.C., 1884),

11, Report From the Secretary of
State with Accompanying Papers
Retating to the Courl of Commuissioners
aof Alabama Cllms (Governmenl
Printing Office, Washington, D.C., 1877).

12. Moaore, L.B., History and Digest of
Internaiional Arbitration (Vol. 1-1V,
Government Printing Office,
Washington, D.C., 1858},

13. The Alabama Arbitration, Geneva

1872 (Town Hall, Geneva, 1988).

14, Advian Cook, The Alabama Chiims
{Carnell Univ. Press, Ithaca, 1975).

1508, Holloway, Leaws of the United
States and Dectsions of the Courls
Relating to War Claims (Government
Printing Office, Washinglon, D.C.,
1908).

16.Charles P Kirkland, Liability of
the Government of Greaf Britain for the
Depredations of Kebel Privateers (Anson

D.F, Randolph, New York, 1863).

Dictionary of American Biography, val.
X, part 1, 579-582,

Charles Torrey, museum researcher.

Museum of the City of Mobile, 355
Government SL 36602 (334) 434

7652, David Toifel 559 Williams Street,
Mabile, 36606 476-0093 Co-Chair of
the C58 Alabama Committee

Phillip M, Nassar 1031 Uster Streel,
Mobile, 36608 342-4194

Oliver Semmes 9026 Marszilles,
Potomac Md, 32505 021-7014

John Taylor 1939 Lorraine Ave.
MclLean, 22101 536-987]

Sidney Shell (lawyer in Mobile,
on Submarine Hunley)

Peter Bernhardt 647-9616

Kevin Foster National Park Service
J43-5968, fax 343-1244, 800 N,
Capitol Street,

Professor John Norton Moore, Cenler
for Oceans Law & Policy, University
of Virginia School of Law (804) $24-
T441, Professor Jack Grunewald
Naval War College, Newporl
ithode Island.

Ashley Roach, ass'l legal advisor for
Oceans Affairs at State Department

Professor Lewis Sohn Univ, of
Geordia. (Arbitration)

Ambassader Shabtat Rosenne from
Israel Jerusalem

ENDMOTES

1. My ammeur resaarch was given dimelian by a
number of indlviduala who hove spont much lme
conaidering the naval history of tha Civil War
Speciul hanks 10! David Leckwiod, daputy lbran
an ol the Court ol Fadaral Claims; Jehn Taylar,
nyuthor of an excollan biography on Raphaol
Sammas, Confecferate Ralder, Kavin Foster, mar-
dlme histarlan ol the U.5, Park Sarvica; Chaflns
Tarrny, rosaarchor al the Musaum al the City af
Maobile, and Mmma. Ulana Bonnel, prasident of
Ihe ©.5.5 Alabama Association, Parls, France
Staft al the Llbrary of Congrass weore also vory
halpiul, In order 1o minimize louinole cluller, |

have usad tham only lor spacilic details. Tha bal
nnce af th papor can bo attributed o the




sources linled at 1he end,

For axamplo, one of the exbibitn [Aler ollarad by
they Uniled Sinlos to dateal olaims lor raparalions
it a list of English purchasers ol bonds to support
the Conledoracy tirough the “Southern
Indepondance Associntion” The list is longthy
and contning tha namas of many prominant
lnwyers, judges, millary parsonnel and clergy-
man, U8 Court o Commisgionars of Alabama
Claims, Rulea and Opiniona, af 1882+ 1884
{Gitmon Bros., Weashington, D.C, 1885)

The proclamation iselt was an affanse o the Unian
govarnmini, Englawt recognized the South and
North as “Galligerants.” The officlal peaition in
Waahington wan that the South was & rebal portion
of tho antire: Linited Stales and tharetoro could not
b o distingt “Dalligaront” couniry

An aflor] was corlainly made 16 build them, how
wvar, The nolorous ironclad “Laird” rams wars
complated loward Ihe and of the war, although
néver dellvared 1o he Contedarscy.

Kanneih Poriman, The Alabama incideni, al 80
{William Kimber & Co.. London, 1958)

Raphasl Sammos, The Cruise of the Alabama
and the Sumites, Al 205 (Yol K, Sandars, Olley &
Co,, Landan, 1864),

The Alabarna wiaa latally crippted by & ahot 10 the
stern post. ironicaly, an unosploded shall irom
Alatama’s Blakely gun imbedded dsall, withouw
axploding, in the stern poat of the Kearsarge

13

14,
16.

See 0.0, Chatles Kirkland, Lisbiline of the
Governmen! of Great Britain for the Depredations
of Rebel Privateers (Anson DF, Randolph, Now
York, 1883); Pamphiols on the Alabama Clawms
{Libenry of Congrass) (& sanes ol writings dialing
from the 1870s),

Nole, Nonoriorcament of the Meuirakiy Aot
International Law and Fomign Podloy Fowers Unger
e Covsafifttstion, 95 Harv L Rew. 1955 {1982)

L. B, Sohn, Equily in Interoations Law, B2 Am
Soc'y Int L Proc. 277 (April 20-23, 1088); soe
Liltich & Paxrnan, State Responsitiiity for infurios
fo Aiena Occasionnd by Terronsl Activities, 26
Am. UL Pav, 217, 256 1877)

Judge Staphan M. Schwebal, The Pasformance
and Prospeciy of the Weorld Court, G Pace Int'l L
Row. 252 (Spring 1904) putiicalion page ralor
encen arg ol avallablo e ihis documenl)

Sea HR. Ris. 180, 42nd Cong., 2d Sess. (Aprll
8, 1972)! see genenmifly Willam B. Lawrenca, The
Indirect Claims of the Uniied States Under the
Tiwaly of Washinglon (Sidney 5. Rider & Brolher,
Providence, 1872)

17 Glat, 801

14 Sinl, 245, 240 a1 14

Tha Shenandoah sank i numbsr of ahips alter
Ganaral Mobert E. Leo's sutrander on April 14,
1865, Captoin Iredell Weddoll's explanation that
he simply had not had reliatde word of the sl
randar was genarally accopiad. He aveniusily

1
1

surrenderad 16 tha Britlsh in November 1865,
8. 24 Siat. 77

7. See, n.g., Richard Lathars, The History of the
Genova Award and an Appon! Agiinst
Congragsional Fraud and Spoetiation (Theo R
Lockwood, Mow York, 1882),

B. 22 Slat. 88. Thin was later axtanded thraugh tha
und af 1685. 23 Siat, 33,

0. In Withams v Meard, 140 U5 520 (1881), 1l
wns hold thal the decisions snd awards of the
Court ol Comminsionets of Alsbarma Claima
warg conclusive as 1o tha amount 1o ba pald an
anch valld cladm, but nat as to the parly antitled
o racoiva 1t

20, Sew, o.g. Willam G, Weld & Co v Uniled States,

23 C1 O 126, affd 127 U.S. 5! (1888}, George
Howns & Co v United Statea, 24 C1. Cl 170
[1888); Groat Wastien ins. Co. v United Stales,
19 C1. C1. 200 (1884),

21, Wright v. Tebbim, 91 LS. 262 (1875)

2

763 F Supp, 1203, 1204 (DN, 1991, affd, 973
Fad 212 {31 Cir. 1882), cert donved, 113 5. CI
1678 (1993). For an axcellent dscussion sea,
Susan Posar and Elizaboth Varon, Uinited Slites
v, Steinmaiz; The Legal Lognrey of the Civit War,
Ravisited, 46 Ala. L. Rov, 725 (1886)

LX)

23, A group al Birkenhaad, England han presoervd

Mo, 4 Diydock at Laids Shigyard in anticipation
ol insiaiation of a luli-scale mocel of ihe ship.

Position Available

Coordinator, Law Office Management Assistance Program

The Alabama State Bar is seeking an attorney to develop and implement a program to dis-

seminate information to Alabama attorneys relative to the management of their law prac-

tice, and provide consultations 1o lawyers about management and technological issues,

with an emphasis upan the solo and small firm market. The successful candidate will be a

member of a state bar, have private practice experience, knowledge of business and rman-

agement issues, and experience or training in aill phases of technology as applied to the

practice of law. Skills in preparing/providing trairing and ability to understand needs of

diverse groups essential, Excellent benefits; salary commensurate with experience, Send

cover letter and resume to LOMAP Search Committee, Alabama State Bar, PO. Box 671,

Montgomery, Alabama 36101. The Alabama State Bar is an equal opportunity employer.

Deadline: December 15, 1996
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CLE OPPORTUNITIES

The following in-state programs have been approved for credit by the Alabama Mandatory CLE Commission. However, informa-
tion is available free of charge on over 4.500 approved programs nationwide identified by location date or specially area.
Contact the MCLE Commission office at (334) 269-1515, or 1-800-354-6154, and a complete CLE calendar will be mailed to you.

NOVEMBER

15 Friday

ALABAMA LAW UPDATE
Mobile

Admiral Semmes Hotel
Mobile Bar Association
CLE credits: 3.0
433-9790

BANKRUPTCY LAW
Birmingham

Civic Cenler

Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: $165
3486230

PRACTICAL DEFENSE OF

DUI & VEHICLE ACCIDENTS
Montgomery
The Madison
SBI Professional Developmenl Seminars
CLE credits; 6.0 Cost: $129
{300) 826-THR]

MUNICIPAL COURT
PRACTICE AND PROCEDURE
Maobile
Cumberland Institute for CLE
CLE credits; 6,0
{(800) 888-7454

RECENT DEVELOPMENTS
FOR THE CIVIL LITIGATOR

Birmingham

Cumberland Institute for CLE

CLE credits: 6.0

(800) 888-7454

17 Sunday
SECOND ANNUAL DEFENSE
OF DRINKING DRIVERS

Birmingham

Sheraton Civie Center Hotel Complex

Southeastern Educational
Institute, Ine.

CLE credits: 6.3 Cost: $165
A57-9082

19 Tuesday
IMPACT OF THE ADA ON

WORKERS' COMPENSATION

Huntsville

Lorman Business Center, Inc.
CLE credits: 3.8 Cost: $135
(715) 833-3940

22 Friday
JURY SELECTION
Birmingham
Civic Center
Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: $165
(205) 348-6230

MASTERING EVIDENCE AND
OPENING STATEMENT AND
FINAL ARGUMENT

Birmingham

Cumberland Institute for CLE

CLE credits: 6.0

(800) BRB-7454

DECEMBER

3 Tuesday
WIN AT EVERY LEVEL
Orange Beach
Emissary
CLE credits: 6.3 Cost: $155
(303) 417-0253

5 Thursday
ALABAMA UPDATE
Huntsville

Civic Cenler

Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: $165
(205) 348-6230

RULES OF EVIDENCE
Birmingham

The Wynirey Hotel

Alabama Bar Institute (o CLE
CLE credits: 6.0 Cost: $165
{205) 348-6230

PRACTICAL DEFENSE OF DUI

& VEHICLE ACCIDENTS
Huntsville
SBI Professional Development Seminars
CLE credits: 6.0 Cost: $129
(800) 826-7681

6 Friday

ALABAMA MINI-CODE
Montgomery

Video Presentation
Cumberland Institute for CLE
CLE credits: 6,5

(800) BER-7454

6-9

BENCH & BAR CONFERENCE
Point Clear

Grand Hotel

Mabile Bar Association

CLE credits: 4.6

{205) 433-9740

ESTATE PLANNING
Birmingham

Pickwick Center

Alabama Bar Institute for CLE
CLE credits; 6,0 Cost; $165
(205) 348-6230

RULES OF EVIDENCE
Huntsville

Civic Center

Alabama Bar Institute for CLE
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CLE credits: 6.0 Cost: $165
{205) 348-6230

PRACTICAL DEFENSE OF DU

& VEHICLE ACCIDENTS
Birmingham
SBI Professional Development Seminars
CLE credits: 6.0 Cosl: $120
(800) 826-7681

REPRESENTING ALABAMA
BUSINESSES

Birmingham

Cumberland Institute for CLE

CLE credits: 6.0

(BO0) BE8-T454

12 Thursday
RULES OF EVIDENCE
Maobile
Riverfront Civie Center
Alabama Bar Institute for CLE
CLE eredits: 6.0 Cosl; $165
(205} 3486230

PRACTICAL DEFENSE OF DUI

& VEHICLE ACCIDENTS
Montgomery
S5B1 Professional Development Seminars
CLE credits: 6.0 Cosl: $129
(800) 826-T6HH1

13 Friday
RULES OF EVIDENCE
Montgomery
Alabama Bar Institute for CLE
‘ CLE credits: 6.0 Cost: $165
{205) 348-6230

17 Tuesday
ALABAMA UPDATE

‘ Birmingham
Civie Center
Alabama Bar Institute for CLE
CLE credits; 6.0 Cost: $165
(205) 348-6230

18 Wednesday
ALABAMA UPDATE
| Monlgomery
[ Embassy Suiles
Alabama Bar Institute for CLE
CLE credits; 6.0 Cost: $165
(205) J48-6230

‘ 19 Thursday

| ALABAMA UPDATE
Mohile
Riverfront Civic Center
Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: $165
(205) 348-6230

PRACTICAL DEFENSE OF DUI
& VEHICLE ACCIDENTS
Gadsden

Days Inn
SBI Professional Development Seminars
CLE credits; 6.0 Cost: $129

| (800) 826-T681

20 Friday
MEDIATION
Mobile
Admiral Semmes Hotel
Mobile Bar Association
| CLE credits: 3.0
(208} 433-9790

PRACTICAL DEFENSE OF DUI
& VEHICLE ACCIDENTS
Phenix City
SBI Professional Development Seminars
CLE credits: 6.0 Cost: $129
(800) 826-T681

CURRENT ISSUES IN
EMPLOYMENT LAW
Birmingham
‘ Cumberland Institute for CLE
CLE credits: 6.0
(800) RRR-T454

30-31
CLE BY THE HOUR
‘ Birmingham
Cumberland Institute for CLE
CLE credits; 12,0
(800) 888-7T454

Notice and Opportunity for Comment on Proposed

Amended Rules

Pursuant to 28 USC8332(c)(11), notice is hereby given of proposed amended Rules
Governing Complaints of Judicial Misconduct and Disability of the Eleventh Circuit
(Addendum II1). The proposed amended Rules may be obtained without charge from and
commments may be submitted in writing to: Clerk, U.S. Court of Appeals for the
Eleventh Circuit, 56 Forsyth Street, NW, Atlanta, Georgia 30303. Phone (404) 331-

6187. Comments must be received by November 15, 1996.
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l11l LecisLATIVE WRrapP-Up

The Alabama Law Institute

The Institute has begun revisions on
the following major projects: Multiple
Party Accounts, Interstate Family
Support Act, UCC Article 5 “Letters of
Credit”, Revised Limited Partnership
Act, Principal and Income Act, Custodial
Trust Act, Transfer on Death, and
Amendments Lo the Limited Liability
Company and Limited Liability
Tartnership Acts,

The Multiple Party Accounts Commillee
is chaired by attorney Larry Vinson,
Birmingham, and the reporter is Professor
Marsh of the University of Alabama School
of Law, Professor Marsh states thal our
revision will do the following:

The present State of Alabama law gov-
erning ownership of joinl accounts is o
maze, with oulcomes based on the type
of financial institution, when the
account was created and whether there
are lwo or more than two parhies on the
account. There are a vaniety of account
and signature cards in play around the
state, and a fairly constant stream of
post-death litigation among survivors,
Financial institutions and probate judges
are often al the center of disputes when
the individuals on the joint account fail
to understand the lerms and implica-
tions of the account arrangement,

The Multiple Parly Accounts
Committee is studying the Alabama law
and is considering recommending adop-
tion in Alabama of the Uniform Multiple-
Person Accounts Acl, The Act [reats
deposits in all types of financial organi-

Aobert L.
MaCurlay, Jr.
Hoborl L MeCurlisy
JT 8 (ha direcior of
{h Alabama Law

Irttute @t tho

Univeraity o AlaDami

e 1 i@
indergraduate and
law doQraes trom N

Liniversily
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zations and corrects the problem of
inconsistent treatment of joint accounts
among different Ninancial nmstitutions in
Alabama. The Act contains several sec-
tions which resolve ownership questions
affecting parties and death beneficiaries
of accounts. Separale sections are devot-
ed to protecting financial institutions i
they make payment in accordance with
the account contract terms.

The Act includes sample stalutory
forms that provide clear and simple
imstructions to both financial institu-
lions and depositors ' setling up multi-
ple-person accounts. Many of the
accounl agreements being used in
Alabama now do nol allow the depositoy
Lo distinguish among the different func-
lions of the multiple-person account,
with the resull thal the depositor’s use
of a joint account for one purpose may
vield unwanted resulis after death.

The Uniform Family Support Act is
chaired by attorney Gordon Bailey of
Anniston and the reporter, Penny Davis,
associate divector, Alabama Law
Institute, reports tha! this acl is intend-
ed to do the following:

The Uniform Interstate Famly
Support Act (UIFSA) has been premul.
gated by the National Conference of
Commissioners of Uniform Laws to
update the laws relating Lo support. }
will replace current Ala, Code §30-4-80
through 98,

The Act includes an expanded long-
arm jurisdiction sect.an for the home
slate of the supported family,
Furthermore, the UIFSA incorporales
the principal of continuing, exclusive
jurisdiction for support orders,

Under the new Act, the only courl thal
can modify a4 support order is the one
having continuing, exclusive junsdiction
over Lhe orders, This is designed to sub-
stantially decrease the number of situa-
tions in which maore than ene valid sup-
port order may exist from different
states because of modification.

However, if the parties no longer
reside in the issuing state, a court with
personal jurisdiction aver bath parties or
with the agreement ol both parties has
the power to modify,

A number of procedural improve-
ments have been included to simplify
the interstate support cases such as tes-
timony by Llelephone conference. The
Act explicitly authorizes parties Lo
retain private legal counscel.

The Act includes direel enforcement
procedures so that a support order may
be mailed divectly 1o an obligor's
emplover in another state which will
Lrigger wage withholding by that
emplover withoul the necessity of a
hearing unless the emplovee objects.

The UCC Article 5 Commillee will
revise this article which has not been
addressed in 30 years in Alabama. The
reporter is Professor Mike Floyd of
Cumberland School of Law, The com-
mittee is chaired by atlorney E.B.
Pecbles of Mobile,

Revised Limited Partnership Act-
These amendments are needed to con-
form the Limited Partnership Law with
changes in the Partnership Act and
interpretations by the internal Revenue
Service. This committee is chaired by
attorney Bob Denniston of Mobile and
Professor Howard Walthall of the
Cumberland School of Law is the
reporler,

Principal snd Income Act-This revi-
sion 15 needed Lo bring Alabama into
conformily with changing laws in other
stales. Alabama's Principal and Income
Acl was lasl addressed by the Legislature
in 193G, Most states have since revised
their laws in keeping with the 1995
changes made hy the National
Conference of Commissioners on
Uniform State Laws, Reporter for this
committee is Professor Tom Jones of the

(Conttinterd on page 376)




Montgomery County

Establishad: 1816

The following continues a history
of Alabama’s county courthouses—
their origins and some of the people
who contributed to their growth. If
you have any photographs of early
or present courthouses, please for-
ward them to: Samuel A, Rumore,
Jr., Miglionico & Rumore, 1230
Broun Marx Tower, Birmingham,
Alabama 35203,

BUILDING ALABAMA'S COURTHOUSES

Montgomery County - Part 2

ontgomery was the site of the

Whig Party political conventions
of 1840 and 1844, Due to the publicity
surrounding these conventions, many
Alubama citizens viewed Montgomery
as a significant political center,

These evenls also demonstrated the
convenience of Monlgomery to travel-
ers, Transportation facilities in and
around Montgomery were rapidly
expanding during the 1840s. River traf-
fic was growing. Stage coach arrivals
and departures were increasing.
Roadways were improving, And a rail-
road system was developing in Lhe
region. These transportalion advantages
contrasted favorably with those of the
existing state capital at Tuscaloosa,

By 1843 a grassroots movement was

underway to relocate the state capilal to
Montgomery. Part of the molivation was
that people fell that state institutions
and the corresponding employment
associated with them should be spread
out around the state. Tuscaloosa was
the home of both the capital and the
state university. In 1839, Wetumpka
became the site of the $30,000 state
penitentiary, Many citizens sought the
movement of the seal of government Lo
Mantgomery so its economy could have
the advantage of a government payroll,
The Alabarna Journal published edi
torals promoting the campaign to
name Montgomery Lthe state capital,
One such article supported the selection
of Montgomery by asserting that “from
its central position, its facilities for
direct communication by steamboat,
railroad, and stage with every section of
the state, its salubrious and healthy
location, the fertility and productiveness

-
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of the adjacent country, its prosperily
and increasing trade and population,
and its possession of all those advan-
tages deemed requisite in the localion
of the seat of goveyrnmenl, there is no
place in the interior that can for a
moment hold compartson with it".
During the 1844-1845 legislative ses-
sion, the state assembly sent to the peo-
ple for a vole an amendment Lo the con-
stitution authorizing the legislature to
consider the relocation of the state capi-
tal. The amendment passed by a vote of
33,798 to 27,320, Strong opposition
came from northern and western
Alabama while strong support came

from the southern and eastern portions
of the state.

On January 28, 1846, the two houses
of the legislature convened in
Tuscaloosa to decide the future location
ol state government. Fourteen towns
received votes and consideration in the
early balloting, However, it was clear
from the beginning that there were only
three serious contenders. Tuscaloosa
was the choice of north and west
Alabama and received 39 voles,
Wetumpka was the choice of easl
Alabama and received 28 voles,
Maontgomery was the choice of south
and southeast Alabama and received 33

Court Square Fountain

1885

Placed hy the City over an artesian hasin and crowned by Hebe, Goddess of
Youth and Cupbearer to the Gods, the fountain was cast by J, L. Mott Iron
Works of New York. It was restored by Robinson Iran of Alexander City in
1984 during the administration of Mayor Emory Folmar.

voles. Since the selection reguired a
majorily, political maneuvering began
in earnest, On the fifth ballot
Tuscaloosa had 38, Wetumpka 33 and
Montgomery 27 votes.

By the seventh ballot the vote was
Tuscaloosa 43, Montgomery 35, and
Wetumpka 25, On the eighth ballot a
significant shilt gave Mantgomery the
lead with 37 votes, Tuscaloosa 36 and

TELEGRAM WHICH BEGAN
WAR BETWEEN THE STATES

Montgumery, Apeil Il 106

Wetumpka 31, On the 12th ballol
Montgomery polled 46 votes and on the
13th ballot 47 votes,

It became apparent that the only way
that the south and east Alabama dele-
gates could secure the capital for their
region was Lo combine their votes,
Finally, on the 16th ballot, a group of
Wetuimpka supporters joined the
Montgomery group. Montgomery
received 68 voles, Tuscaloosa 39, Selma
11, Wetumpka nine, and Maobile three.
The Speaker of the House declared that
Montgomery received a majorily of the
voles cast and was the constitutionally
elected seat of government of the State
of Alabama,

Word reached Montgomery of its
selection on the evening of January 30,
LBAG. A greal celebration Look place
including a salute of 100 guns from
atop Andrew Dexter's “Goat Hill." The
grazing pasture and livestack there
would soon he replaced by a capitol
building and legislators,

The legislature, in selecting a new
state capital site, had mandated that the
winning cily must construct a new
building without expense lo the slate,
Soon a $75,000 band issue was sub-
scribed, and by July 4, 1846, construc-
Lion on the new capitol had begun, The
archileel was Stephen D, Button and
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the contractors were B.F. Robinson and
R.N.R. Bardwell,

The new capitol was constructed in
the Greek Revival stvle with Corinthian
columns, It was completed by
November 1847, and was ready for the
legislative session of 18471848,
Unfortunately, this was the only com-
plete legislative session held in that
building.

On the afternoon of December 14,
1849, exactly 30 years to the day after
Alabama became a state, and while the

SQUARE

w wiher shinh
Historic hubs for business
Hatel bullt in W48 on NW corper ¢
Montc ry Streels

un N rner of square

o the Capitol included Jef
Sl Al Gen. J H. Wil

24186 167th Infantry Hegt. Raimbow D :
Montgomary Civil Rights March

W2 I Selmn

PSS

1849 fegislature was in session, a fire
brake out in the capitol, The flames
quickly spread and within a few hours
the capitol was destroved. The legisla-
tors from Tuscaloosa immediately called
for the return of the capilal to their city
which still had a capitol building stand-
ing. However, contractors assured the
state legislature that a new capitol could
be buill and ready for use by November
1851, in time for the next legislative
session. The legislature appropriated
$60,000 for the building which was re-
constructed on ils original site with its
original design. This building, with its
numerous additions, has served the
state of Alabama as its seat of govern-
ment ever since.

The population of Montgomery con-
Linued to grow in the 1850s because
the cily was Lhe slate capital, The
economy also flourished, The court-
house sile, which steod al the oppo-
site end of Market Streel, now Dexter
Avenue, from the capitol building,
became prime commercial real estate
at a time when the county was out-

Montgomery. Fxchange

Commerce and
rebullt 19046; demollshed
197 ast ron=fronted Ceniral Bank of 1058
Winter Bullding, site of
telagraph office In 186), on SE corner since 1840k
Historic processlons passing along Dexter Avenue
reon Davis Ine

growing the facilities there.

On May 8, 1852, James E. Belser and
his wife, Adaline, executed a deed to
Hugh V. Waltson as judge of probate of
Montgomery County, and his successors
in office, “for the use and benefit of the
Counly of Montgomery." The deced can-
veyed Litle to a lot at the southwest cor-
ner of Washington and Lawrence
streets, On ths site a new courthouse,
befitting a state capital city, was erected
in 1854,

Charles C. Ordeman, a German archi-
teet who had emigrated
from Germany lo New
York and then moved to
Montgomery, was cho-
sen to design the build-
ing. John P, Figh, the
local contractor who
had built the 1838
courthouse, received
the contract for the new
structure.

The new courthouse
was buill in the Greek
Revival stvle. It resem-
bled 2 Greek temple and
carried on the theme
that courthouses in
America were "temples”
ol democracy, Paired
curving exterior slaircases rose to the
main entrance. The building facade
included four fluted Corinthian
columns Lhal supported a distinguished
triangular pediment. The lower level
had iven shutlers on the windows that
continued to be used until the structure
was demolished more than a century
laler,

In a few shortl years, Montgomery had
risen from a frontier village, 1o a county
seal, to a state capital, The next step,
which s rare indeed, is to become a
nalional capital. In 1861, thal is exactly
whal happened to Montgomery,

The election of 1860 would be a piv-
otal turning point in American history,
Stavery was the key iswue. Certain fac-
tions in America favored restricting
stavery, Others favored abolishing slav-
ery altogether, SUll others desired Lo
leave the states and territories alone
concerning this highly divisive issue,

One of the leaders of this [atter states'
rights theory was Monldomery's
William Lowndes Yancey, The “lire-eat-
ing” Yancey led the Alabama Democrats

Lo the National Democratic Convention
which mel in Charleston, South
Carolina, in April 1860, Since Alabama
was first alphabetically, Yancey was the
tirsl to speak to the delegates on a pro-
posed platform plank concerning the
slavery issue and southern rights. He
warned the conventicn that it must pro-
tect the institution of slavery or face
southern secession, The convention did
nal pass the proposed plank, Further, it
nominated a moderate, Stephen A,
Douglas, for President, Yancey and the
Alabama delegates walked oul of the
convention,

The Democratic Party split three ways
in 1860, Stephen A, Douglas of lllinois
had broad national supporl, but did not
lead in any region. John C, Breckinndge
ol Kentucky, the sitting vice-president,
led the southern faction, John Bell of
Tennessee led a coalition of some con-
servalive Demacrats and others,
Abraham Lincoln was the Republican
nominee, but his name was not even
placed on the ballot in Alabama.

Stephen A. Douglas brought his cam-
paign o Monlgomery on November 2,
1860, just four days before the
Presidential election. He spoke on the
steps of the state capitel pleading for
maoderation and support. He believed
that sectional differences could be
peaceably resolved. Later that evening
Yancey responded in a speech that was
highly eritical of Douglas and his posi-
tion, On election day Douglas received
only eight percent of the vole in
Montgomery. Though not on the
Alabama ballot, Abraham Lincoln was
elected President,

In reaction to Lincoln's election, the
governor of Alabama, Andrew B. Moore,
called for a convention to determine if
Alabama would leave the Union, The
meeting convened in Monltgomery on
January 7, 1861, At the conclusion of
the convention an January 11, the vote
for secession was 81 to 39, Thus,
Alabama left the Union and cast its fate
with the other seceding states,

Subsequent events rapidly look place.
The leaders in South Caralina, the first
slate o secede on December 20, 1860,
called for a meeting to be held in
Montgomery to form a new govern-
ment, The South Caroliniars knew of
Yancey from his appearance at the
Democralic Convention in Charleston
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the previous spring, They chose
Montgomery for the meeting site
because it was centrally located in the
Deep South, it could be defended if war
came, and because the presence of

Yancey assured favorable local support
for secession in the convention city.

On February 4, 1861, delegates from
Mabama, Florida, Georgia, Louisiana,
Mississippi, and South Carolina met in
the chamber of the House of
Representatives in Montgomery, By
February 8, 1861, they had created a
Confederate constitution, On February
9, they selected Jefferson Davis of
Mississippi as their Preswdent.

Montgomery became the host city Lo
the inauguration of the Confederale
president on February 18, 1861, It is
estimated that mere than 10,000 people
came to witness the ceremony, A pro-
cession led to the state capitol where
Davis took the oath of office and gave
his inaugural speech,

Montgomery served as capital of the
Confederacy for four months. Its popu-
lation almaost doubled overnight. It
became the focus of national and even
international attention. Governmenl
officials, army officers, journalists, and
contractors flocked to Montgomery.
However, the single most important
event to take place in Montgomery dur-
ing its tenure as capital of the
Confederacy occurred on April 11, 1861
when Secretary of War Leroy Pope
Walker sent a Lelegram to Charleston
authorizing General Beauregard to fire
on Fort Sumter. This acl began the
fighting in the War Between the States.

Following the firing on Forl Sumler
and Lincoln's call for troops, Virginia
seceded from the Union and invited the

Confederate Congress to move its capi-
tal to Richmond. A debate resulted,
President Davis favored Montgomery as
his capital, However, over the ahjection
of the Alabama, Mississippi and South

Carolina delegations, Richmond was
chosen as the permanent Confederate
capital, The Confederate government
left Montgomery on May 29, 1861,

Central Alabama was far removed
from the warfront, and Montgomery
was basically by-passed in the war until
1865, On April 12, three days after
Robert I, Lee surrendered, Montgomery
fell to Union General James Wilson,

)
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Mantgomery County Courthouse, foffaning the 1892- 15899 renovation

Wilsan's men burned factories, powder
magazines, and steamboats, but
Muontgomery was spared the extensive
physical destruction that befell many
other Southern cilies.

Montgomery suffered through hard
ecanomic Limes following the Civil War;
however, alter Lhe Reconstruction era
ended, a renewed sense of aptimism
hlossomed. The population expanded
and new businesses thrived, New public
works included paved streets, an
improved sanitation system, a water sys-
lem, and the electrification of the city
street cars. In fact, in 1886,
Montgomery had the first regularly
operating electric streel cars in the
Umited States.

By 1892, maore space was needed in
the Montgemery Counly Courthouse,
Instead of demolishing the old building,
caunty officials chose to greatly expand,
renovate and completely remodel the
structure. The old building became the
eastern portion of a new huilding, while
a cenler section and west wing were
added. Contractors removed the curving
skeps, portico and pediment. The main
entrance was moved to the center of the
expanded building. A soaring Lower,
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twice the height of the building, graced
the central section.

This structure retained its classical
style, Four Corinthian columns were
tocated on both the ¢ast and west wings.
The central section contained an arched
doorway also topped by four Corinthian
columns. A large hallway extended the
length of the building. The first floor

Monilgomery Covmity Courthouse (1958)

housed the probate court, circuit clerk,
Lax assessor and lax collector, and vari-
ous other offices, The second MMoor
included two courtrooms. This expand-
ed structure had 26,000 square fect of
space. It would serve the needs of the
county for over 60 more years.

By the 1950s, space requirements and
the need for repairs caused the county
to explore plans for the construction of
a new courthouse, The eldest portion of
the existing struclure was more than a
century old. Some proponents argued
for a building that was an exact replica
of the existing one. Alter much debate,
county officials decided to build a new
courthouse on the same site that would
reflect 20th Century design and use
meore modern building materials.

The county took over additional prop-
erty on the same block for the new
structure, removing the city curb mar-
ket that had operaled for many vears al
the southeast corner of Washington and
Perry streets, Fresh vegetables pur-
chased by county employees had been a
commaon sight in the old courthouse.
Now the curb markel was gone and in
1956, the grand old Montgomery
County Courthouse, which had served

the county for 102 years, was razed,

(i May 12, 1958, the new courthouse
was completed at a cosl of
$1,675,107.48, The building was a mod-
ern multi-storted office structire built
of reinforced steel and concrele. Open
house took place from July 25 to July
27, 1958,

Local Montgomery architects Clyde C.
Pearson, Farrow L.
Tittle and Parker A,
Narrows designed
the building. Bear
Brothers, Inc,, gen-
eral contractors,
built it,

This courthouse
was constructed on
three levels con-
forming to the nat-
ural slope of the
tervain, There was a
firsl Mooy entrance
on Perry Street, a
second NMoor
entrance on
Washinglon Avenue,
and a third floor
entrance on Adams Avenue, The fourth
floor of the building housed the
Montgomery County jail. Also, the
fourth floor included a sleeping area for
jurors when sequestered, 11 should be
noted that the building was designed at
a time when only men served as jurors
in Alabama.

This new building included most
county offices, three circuit court-
rooms, a chancery court-
room, a courl of com-
mon pleas, juvenile
court, and probate court.
The total area of the
building was 125,000
square feet, I could be
expanded for further
growth, and the court-
house brochure issued at
the time ol completion
predicted that the needs
of the county would be
served for 100 years, jusl
as the previous courlt-
house was used that
long.

The lorecast of a cen-
tury of use by the county
may yet prove true for

Montgermery County Addministration Bullding (new Lawrence 81, intronce)

the 1958 structure. However, the build-
ing is no longer the Montgomery
County Courthouse, but rather an
administration building. As early as
1980, the county faced crilical space
shortages. The needs of an expanding
court system in the 15th Judicial
Circuil necessitated plans for another
courthouse and a new jail,

In Octoher 1980, Walter H. Sobel and
Associates, consulting architects; the
Ehrenkrantz Group, corrections plan-
ners; and Pearson, Humphries, Jones,
and Associales, general architects, made
a final report Lo the county on future
needs and facilities, Because of the sig-
nificant growth in the judicial system,
constitutional issues regarding the jail,
and the rapid expansion of county ser-
vices, the county adopted their study
which called for orderly growth, and
included a complex of buildings rather
than just one structure,

The first building in the plan was a
new Montgomery County jail. The
architectural firm of Pearson,
Humphries, Jones, and Associales began
overseeing Lhis construction in April
14983, The new Montgomery County
Detention Center began its operation in
April 1987,

The next building in the complex was
the new courl facility. Construction bids
were taken in May 1984, The architects
worked with the County Commission
Building Committee and with a “build-
ing user commitlee” to translate pro-
jected needs into an organized building
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plan, This facility was dedicated
on Sunday, May 10, 1987.

The new Montdomery County
Courthouse is a modern four-
story structure fronting on
Lawrence Street, Circuit courts
are located on the top two
floors, district courts are located
on the second floor, and the dis- |
trict and circuit clerks' offices
are located on the first floor.
Each floor is designed with two
corridor systems, A public corri- |
dor allows easy access Lo all
courtrooms, A rear corridor

court personnel, jurors, judgdes,
and prisoners in custody, A
secure pedestrian bridge con-
nects the second floor Lo the
detention facility fronting on
McDonough Street.

The new courthouse contains
100,000 square feet. The master
plan provides for expansion of
the building as needed. A large
wing ¢an be added to the north
end of the building and a
smalley wing can be added to
the southern side, Also, the
building can accommodate a
fifth floor if the need for further expan-
sion requires it.

A significant part of the multi-phased
courthouse expansion was the renova-
tion of the old courthouse between
1988 and 1990, This project cost
approximately 7 million, Pearson,
Humphries and Jones again served as
architects, The builder was Stallings
and Sons, Inc. The official name of the
old courthouse is now the Montgomery
County Administration Building and
Courthouse Annex. The new entrance to
the expanded building is located al 100
Lawrence Street,

in 1991, Montgomery County
acquired a building that was formerly
part of the Compass Bank complex. This
building, located at 125 Washington
Avenue, was renovated under the direc-
tion of the firm Parsons, Wible,
Brummel, and Alkire Architeets, Ing,
The project was completed in 1993 at a
cost of approximately $566,000, This
Courthouse Annex 11 contains district
attorney's offices, sheriff's department
offices, and the Alabama Cooperative
Extension.
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Montgomery Coundy Caurthouse (1857)

The present Montgamery County
facilities were buill or renovated with
an eye toward the needs of the fulure,
These buildings should serve the counly
well into the 21st century.

The author acknowledges the assis-
tance of Jackie Kennedy Amis, informa-
tion specialist of the Montgomery
County Commission, Mel and Belle
Cleveland, and the Montgomery Area
Chamber of Commerce for information
or pholographs used i this article,

Sources: Article on Montgomery by
Thomas H. Clark in Northern Alabama
Historical and Biographical, 1888; The
Official Guide to The City of
Meontgomery Mabama, 1948; "The
Selection of Montgomery as Alabama's
Capital", Malcolm Cook McMillan, The
Alabama Review, April 1948, p, 79-90;
A Brief History of Montgomery,
Alabama, Montgomery Chamber of
Commerce, 1953; AMlebama Historical
Quarterly, Yolume 18, 1956; The Early
History of Montgomery and
Incidentally of the State of Alabama,
Clinton Ware Williams, 1979;

Maontgormery, An Hlustrated History,
Wayne Flynt, 1980; “Montgomery
Counly Courthouses 1922.1981",
Deane J. Edmondson, The Alabame
Lawoyer, January 1981, p.91-95;
Dedication brochures-The Montdomery
County Detention Facility and The
Montgomery County Courthouse,
Montgomery County Commission
Office of Public Information, 1987;
Montgomery, The Biography of a City,
Wayne Greenhaw, 1993,
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(}N H U \/ }:[ ...0utlining important aspects and considerations of buying on

credit, this informative brochure explains the principal kinds of

lN [}\ N( E consumer credit plans as well as the disclosure of credit terms
4 AN L ; . ;

requived by federal law. Other issues addressed include the cool-

ing off right; repossession and suit; gamishment; the Fair Credit

UX lN(l Reporting Act; denial of credit; and laws that can protect your

credit. Also included are specific points to keep in mind in any

N TI ME consumer credit transaction.
Alabama State Bar Publications Order Form

The Alabama State Bar is pleased to make avatlable to individual attorneys, tirms and local bar associations, at cost
only, a series of brochures an a variety of legal topics of interest to the general public,

Below s a current listing of public information brochures available from the Alabama State Bar for distribution by
local bar associations, under established guidelines.

Publications

Lawyers and Legal Fees $7.00 per 100 Qty. $
... summary of basic information on common legal quest ons and procedures for the general public

Last Will & Testament $7.00 per 100 Qty. %
...covers aspects of estate planning and the Importance of having a will

Legal Aspects of Divorce $7.00 per 100 Qty. $
.offers options and choices involved in divorce

Consumer Finances or “Buying on Time” $7.00 per 100 Qty. $
...outlines important considerations and provides advice on financial matters affecting the individual of family

Mediation...Another Method $10.00 per 100 Qty. $
for Resolving Disputes
...provides an overview of the mediation process in question-and-answer form

Acrylic Brochure Stand $5.00 cach Qty. $
individual stand imprinted with individual, firm or bar association name for use at distribution points,
One stand per brochure is recommentded.

Name to imprint on stand:

Subtotal$
Mailing Adtdress
Shipping & Handling$ 5.00

TOTALS

Please remil CHECK OR MONEY ORDER MADE PAYABLE TO) THE ALABAMA STATE BAR
for the amount listed on the TOTAL line and torward it with this order form to:
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"ERISA,”
[ 17Ny the acronym for Employee

Retirement Income Security Act of 1974, strikes fear
in the hearts and minds of many lawvers, Perceived
as complex and hypertechnical, ERISA is actually
based on the common law of trusts, although many
of its rules differ from their common law counter-
parts. ERISA, when broken down Lo ils essenlials, is
much less difficult to understand than most statuto-
ry schemes,

ERISA is federal law governing employee benefit
plans and persons who manage them. ERISA affects
many areas of substantive law, Employment law spe-
clalists face ERISA issues when reviewing severance
pay problems, claims of wrongful terminations and
issues regarding health and pension benefits,
Securities lawyers face ERISA issues when they
work on the investments of employee benefit plans,
In any sizable business transaction, corporale
lawvers focus on company liabilities for retivee med-
ical, pension and other obligations under ERISA,

In litigation, ERISA issues should be spotted

By Wayne Morse

before the initial pleading is filed, Otherwise, time
and fees are wasted, and bad things can happen: for
example, a lawsuit may be filed in the wrong court;
federal court removal issues may be missed; a client
may be deprived of a jury Lrial; and the wrong
claims or defenses may be pleaded.

An “employee benefit plan” must be involved for
ERISA Lo be a factor. Employee benefil plans may be
pension plans or welfare plans, Generally, a pension
plan provides retirement income to employees ar
“resulls in deferral of income” by employees until
termination from employment or later.' Thus, pen-
sion and retivement funds in many types of different
compensation arrangements or profit sharing situa-
tions may be “pension plans” under ERISA. A wel-
fare benefit plan provides, among other things, med-
ical, surgical or hospital care benefils or benefits in
the event of sickness, accident, disability, death, or
unemployment.” Health insurance and disability
plans, and other programs designed to supplement
an employee’s income, in the event of sickness




or injury, all may be “welfare plans” under ERISA, Severance
plans, prepaid legal service plans, apprenticeship or other
training programs may also be wellare benefit plans.’

Initially, a lawyer should determine whether an ERISA plan
is involved. In an employment law dispute, ask about medical
insurance, disability compensation, employer stock option
plans and severance payment plans and find out whether the
employvee was close Lo vesting in any plan or benefit, In &
security suit, see whether any "plan assets” were involved and
who had "authority or control” over them. A person with
authority or control over plan assets generally 1s regarded as a
“fiduciary,” and, therefore, subject to special ERISA duties, In
any dispute over a commercial transaction with an emplovee
benefit plan, identify all the parties to the transaction and
determine whether they are “parties in interest” under ERISA.

As a relatively new statule, ERISA contains many issues that
remain unresolved. The key substantive issues include ERISA
rights and remedies, preemption, the night to contribution or
indemnification, the right to trial by jury, and the ability to
obtain attorney's fees. Among the most important procedural
issues are jurisdiction, venue, service of process, and the applica-
ble statutes ol limitations. ERISA also presents several practical
issues involving the role of the Department of Labor, problems
with conflicts of interest and the
altorneyv/client privilege. o

Many ERISA lawyers believe that
Congress, in enacting ERISA, wanted fed- ‘
eral courls Lo develop a body of federal |
commaon law governing pension and wel- s
fare rights and cbligations, Courts are '
specifically authorized to do so under
ERISA, Most lederal courlts, even the
United States Supreme Court, however,
have resisted. Generally, ERISA rights
and obligations have been limited to
those expressly set out in the statute,'

Due to the gaps in the tolal statutory
scheme and the reluctance of courts Lo fill
in those gaps, litigants complain that ERISA does not fully protect
certain rights, Plaintiffs may sue under & 1132(a)(1)(B) of ERISA
Lo recover benefits and to clarify their rights to future benefits
under a plan, Newertheless, the statute makes no mention of con-
sequential or punitive damages for the wrongful denial of benefits,
In Massachusetts Mutual Life Insurance Company v, Kussell, A73
LS, 134 (1985), the United States Supreme Court rejected a par-
Licipant’s claim for consequential and punitive damages in such an
action,

Similarly, there are problems in ERISA actions based on a fidu-
clary's duty, 29 U.8.C.§ 1109¢a) holds a fiduciary personally liable
for all losses suffered by the plan as a result of a breach of a fidu-
ciary duty, and for any profits made by the defendant through the
wrongful use of plan assets, The statule, however, does not provide
for reliel against nor-fiduciaries, even though a common law
pringiple of trusts provides that a non-fiduciary could bhe liable for
“knowingly participating” in a breach of fiduciary duty. Although
several circuits have held that ERISA intended to follow the tradi-

tional common law rule, that holding is doubtiul loday.” Even
ERISA express remedies may nol be as useful as some pluntiffs
have assumed, In 29 US.C.81109), a plaintiff is permilted to
seek “equitable relief,” In Mertens v, Hewilt Assoctates, 508 115,
248 (1993), however, the term “equitable relief” was given a rela-
tively narrow interpretation. The Supreme Court held that it per-
milted only those forms of relief typically available in equity cases,
such as injunctions and restitutions, not compensatory damages.”
in response, plaintiffs are being creative about what constitutes
*restitution.” And, despite the United States Supreme Court’s dis-
cussion in Merfens, other courts have endorsed ERISA actions
based on equitable principles such as estoppel.

Preemption

If you represent defendants in civil litigation, the biggest
reason Lo search for ERISA issues 1s preemption, In ERISA,
Congress directed that federal law would preempt other
applicable law.” Because of ERISA preemplion, some liligation
claims for relief may be precluded. There are several impor-
lant exceptions, ERISA does not preempt other federal law,
criminal law or state laws regulating insurance, banking or
securities. The key Lo ERISA preemption is the term “relate
lo." ERISA provides thal its provisions “shall supersede any

n “employee benefit plan”
must be involved for ERISA

to be a factor. Employee benefit
plans may be pension plans

or welfare plans.

and all State laws insofar as they may now or herealter refafe
to any employee benelit plan described in § 1003(a) of this
Litle and are not exempt under § 1003¢h) of this title.”™ The
statute does not define the term “relate to”; it has fallen Lo the
courts to deduce Congress's intent and to apply this interpre-
tation to the facts of each case.’

Unfortunately, the United States Supreme Court has given
little guidance in defining "relates Lo,” saying only that il has
been given a "broad common sense meaning."" And, a state
law “relates o an employee benefit plan ... i it has a connec-
tion with or reference lo such a plan.”"" Many courts and
scholars had thought that the limitations of ERISA preemp-
tion were boundless. Recently, however, in New York
Conference of Blue Crass & Blue Shield Plans v. Travefers
Insurance Company, 115 5, CL 1671 (1995), the Supreme
Court curbed the expansion of the preemption dactrine:

The governing text of ERISA is clearly expansive.., I
“relate to” were laken o extend Lo the furthest

e Alihurna Liuger HOVEMDFR 1686 1 357




streteh of its indeterminacy, then for all practical
purposes pre-emption would never run its course,
for “[rleally, universally, relations stop nowhere,” H,
James, Roderick Hudson xIi (New York ed., World's
Classics 1980). Bul that, of course, would be to read
Congress's words of limitation as a mere sham, and to
read Lhe presumption agdainst pre-emption oul of the
law whenever Congress speaks to the matter with
generality, That said, we have Lo recogdnize thal our
prior altempl Lo construe the phrase “relate to" does
not give us much help drawing the line here.

I, In making its holding, the Courl went on Lo rely upon
the "connection with or reference Lo” language used in prior
decisions.

A good example of how the tide on the expansion of the pre-
emption doctrine has turned is found in Morstein v, National
Insurance Services, Ine., No, 94-9152 (11th Cir. Aug. 19, 1996) (en
banc). In Morstem, the Eleventh Circuit overruled Forfow b,
Untane Central Life msurance Companyy, 874 1.2d 791 (11th Cir.
1989), Farfowe held that ERISA preempled o designated beneficia-
ry's stafe baw misrepresentation and negligence claims against an
insurance company and its agent. Citing the analysis of the
Supreme Court in New York Blues, the Eleventh Civcuit looked to
see whether the state law claims brought by the insured or partici-
pant had a “connection with” the ERISA plan, Following the Fifth
Circuit, the Eleventh Circuit held that when a state claim brought
against a non-ERISA entity does not affect relations among princi-
pal ERISA entities, the claim is nol preempled by ERISA.
Insurance agents are not ERISA entities. Therefore, Morstein's
claims for fraudulent inducement and negligent processing of an
application for an ERISA-governed insurance plan were not pre-
empted. Such claims do not fall within ERISAs broad preemphive
scape, a8 they do not have a suificient connection with the plan to
“refate 10" the plan

The fact that ERISA preempts a state law claim does nol mean
that ERISA will provide a remedy, ERISA claims may be preempt-
ed, even if that leaves the claimant without a remedy.”

Contribution and Indemnity

Just as a plaintiff might be shocked to find that he has no
remedy under state law when his claim 18 governed by ERISA,
an ERISA defendant may be surprised Lo learn that there is no
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clear right to contribution nor indemnity under

ERISA. As with other “implied” remedies under ERISA,
courts have struggled with the tension between their authori-
Ly to create federal common law and congressional omission
of particular remedies from the statute, The circuil courts are
split over whether ERISA creates a right of contribution,"
When laced with a need to assert or defend against a claim for
contribution ay indemnification, venue might be the key,
depending on which civeuit you find yourself,

Punitive or Extracontractual Damages

Until recently, there had been no question that ERISA reme-
dies make no provision lor recovery ol punitive or extracontrac-
(ual damages, Most federal courts agree that such damages are
not recoverable under ERISA. See, e.g., McRae v. Seafarers s
Welfare Plan 920 F2d 819 (11th Cir. 1991), However, based on
frgersoll-Rand Co. v. McClendon, 498 1.5, 133 {(1990), many
courts, including the Alabama Supreme Court, have determined
that “courts are authorized 10 award damages, both extracon-
tractual and even punitive, where the facts support them, ...
though they are not specifically provided Tor in ERISA."
Heyreood v, Russell Corp,, 584 So, 2d 1291 (Ala, 1991}, See also,
Fast v. Long, T85 ¥, Supp. 941 (NI, Ala. 1992) (per Acker, J.).
Nonetheless, other courts, including the Eleventh Circuil, since
Mmgersoll-Rand have concluded that ERISA does nol authorize
extracontractual or punitive damaﬁes.“

Right to a Jury Trial

ERISA does not address a plainlilT's right Lo a jury trial,
Until recently, ERISA elaims generally were viewed as being
‘equitable” in nature, meaning thal ERISA plaintiffs were not
entitled to a jury,

A recent United States Supreme Court decision has created
some uncerlainty on this point, In Firestone Tire & Kubber
Company ¢, Bruch, 489 US, 101 (1989), the Supreme Court
noled that ERISA “abounds with the language and terminology of
trust law,” but also suggested that claims for plan benefits resem-
bled breach of contract actions, More significantly, the Supreme
Court held that courts reviewing the acts or cmissions of ERISA
fiduciaries de 5o de novo, as opposed to the more deferential arbi-
trary and capricious standard. Taking their cue from this discus-
sion, some lower courts have viewed benefits claims under §
11320 (1148} as being akin o breach of contract actiens, even
entitling a plaintiff 1o a jury trial." The Eleventh Circuit, however,
has soundly rejected the argument that the change in standard of
review converls a claim under § 1132 (1)(B) from an equitable
claim Lo a breach of contract action thereby entitling a plamtiff to
a jury trial under the Seventh Amendment.

In Blake v. Unionmutual Stock Life Insurance Company of
America, 906 F.2d 1525 (11th Cir. 1990), the Eleventh Circuit
held that the nature of a § FE32(a)(1){(B) action is for the
enforcement of an ERISA Plan. Although plaintiffs may con-
teru! thal such a claim is for money damages, “in effect they
are claiming the benelits they are allegedly entitled to under
the plan,” Bake, D06 15.2d at 1526, Considering such claims Lo
invalve traditionally equitable relief, the Eleventh Circuit held
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that precluding a jury trial in such cases does not vio-
late the Seventh Amendment guaranty of a jury trial,

If ERISA claims are brought in Alabama state court, a prac-
titioner must scrutinize the claims closely to determine the
plaintifls vight to a jury trial, If the claims are purely equi-
tabie in nalure, no right to a jury trial exists. In Ex parte
Gurganus, 603 So. 2d 903 (Ala, 1992), the Alabama Supreme
Court held that an action brought under § 1132(a)(11(13), to
determine the insurer's right to cancel an ERISA-regulated
plan was equitable in nature, and consequently, did not carry a
right to trial by jury. On the other hand where punitive and
extracontractual damages are sought, a plaintiff has a right to
a jury trial in Alabama state courls, See, ¢.9., Wevers v,
Jefferson-Pilot Life Ins. Co., Inc., 663 So. 2d 905 {(Ala, 1995).

Attorney's Fees

ERISA provides for an award of atlorney's fees, Section
1132(2)(1) provides that *[i]n any action Junder Tithe 1 of
ERISA] ...by a participant, beneficiary, or liduciary, the court
in its discretion may allow a reasonable attorney's fee and
costs of the action to either party.”

The award of fees is discretionary, and fees may be awarded
Lo either party; there is no prevailing-party requirement under
this section, ERISA also contains a mandalory fee-shifting pro-
vision applicable to cases brought under § 1145 of ERISA by
multi-employer plans to collect contributions owed them; that
provision is limited Lo prevailing parties.

In deciding whether to award attorney’s fees, almost all
appellate courts look to (1) the degree of the opposing party's
culpability or bad faith; (2} the ability of the opposing parly Lo
satisfy an award of fees personally; {3) whether an award of
altorney's fees against the offending party would deter other
persons similarly situated; (4) whether the parties requesting
attorney’s fees sought to benefit all participants and beneficia-
ries of the plan or to resolve a significant ERESA legal ques-
tion; and (5) the relative merits of the parties’ positions,”

Jurisdiction and Venue

In federalizing the law of pensions and ather employee
henefits, Congress gave to the federal district courts exclu-
sive jurisdiction over almost all actions brought under
ERISA."™ There 1s one exception: Actions commenced by
participants or beneficiaries to recover benefits or Lo
enforce ather rights under a plan may be brought in federal
or stale court. There 18 no amount in controversy require-
ment, so ERISA dispules involving even small sums of
money aften are brought in federal court,

ERISA has special rules for removing actions to federal court,
Ordinanly, an action may be removed to federal courl if a plaintiff
asserts a federal claim in her “well-pleaded complainl.” The exis-
tence of a federal defense is not a ground for yemoving the action
from state court, Those rules do not apply to ERISA ¢laims.

A ¢laim for henefits undey an employee benefit plan, even
though stvled as & state law breach of contract claim, is an
ERISA claim, and the defendant may remove the suil Lo feder-
al court.” Similarly, a state law claim that an employee was

discharged to keep her from vesting in a benefit plan
makes out a claim under ERISA, 29 U.S.C. § 1140, which
prohibits such conduct. Even if the plaintiff never cites ERISA
in the complaint, that claim also may be removed to federal
court,™

In 29 US.C. § 1132(3(2), ERISA has its own venue provision, it
affords plaintiffs great latitude to select a favorable district. Venue
is praper in: the district where the employee benefil plan is
administered; or the district where the hreach of fiduciary duly
occurred; or the district where a defendant resides or may be
found. Thus, the ERISA plaintiff usually enjovs a wider choice of
forum than under the venue provision of 28 U.S.C, § 1391,

When combined with the ability te serve and to oblain per-
sonal jurisdiction over a defendant in any district or state,
these venue rules give ERISA plaintiils some ability to "forum
shop” for the jurisdiction with the most lavorable interpreta-
tions of the relevant ERISA provisions,

Time Limitations

Congress fatled to provide much guidance on statutes of limita-
tions for ERISA claims. Of all of the claims available under ERISA,
Congress specified a statute of limitations only for breach of fidu-
clary duty clidms, which must be brotght before the earlier of: (a)
six years from the breach or violation, or (b) three vears from
when the plaintiff had actual knowledge of the breach of violation.
In cases where the breach allegedly was the subject of “fraud or
concealment,” the action must be brought within six years of the
discovery of the fraud or concealment,” Other state or federal liws
provide the applicable hmitations period for claims alleging viola-
tions other than breach of Rduciary duty.

Whenever a court looks Lo state law, disputes will arise
about which state limitalions periad ta borrow, Some courts
have analogized ERISA bencfils claims {o stale claims {or
wages and have applied the corresponding state statute of lim-
itation.” Others hold that a benefits action is simifar to a
breach of contract claim and apply that limitations period.™
Because the limilations period can be critical, it 15 important
to examine slate law where jurisdiction and venue are proper
prior Lo initiating a lawsuil,

Privileges and Conflicts

When a lawyer is approached aboul representation in a
matter involving ERISA issues, it is important to determine
the identity of her client and her client's interests, Are you
representing an employvee, participant or beneficiary? Are
you representing the plan, a fiduciary or employer? An exec-
utive may have dual loyvalties. As a corporale officer, she
owes duties Lo the corporation. If she 1s a fiduciary under
ERISA, her loyalties are Lo the plan and its participants and
beneficiaries,

A lawyer may be unable Lo invoke Lhe altorney-chient privi-
lege against participants and beneficiaries if the executive with
whom she has had detatled discussions is acting as a liduciary.
Al the incipient stages of the litigation, it is important to
know the capacity of the person under ERISA of the person
with whom you ave dealing te avoid potential pitfalls.
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Conclusion

Ignorance of ERISAs fundamental principles may be haz-
ardous, Knowing when ERISA governs will avoid wasted efforts
and put you in the proper court, Ultimately, ERISA practice does
not differ materially from other areas of practice. For most prac-
Litioners ERISA work can be rewarding, £

Wayne Morsa

Wayne Morso, a mambar of the
Birmingham liem of Clack & Scon, e
A Praduate of Birmingham-Sauiharm
Collega and the Cumbarigng
Sehool of Law He 15 o mamber of
tha Alalama Stite Bar

the Amarican Bar Assodiation and
the Tartotaba-Month Club
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By J. Anthony Mclain, general counsel

Alabama’s
Child
Support
Program:
Ethical
Procedures

J. Anthony MclLain

QUESTION:

“T am writing on behalf of the Alabama
Department of Human Resources (here-
inafter "DHR") to request a formal
Ethics Opinion from the Alabama State
Bar regarding whether BHR ¢hild sup-
port policy, established to bring the state
agency into compliance with certain fed-
eral laws and regulations governing the
operation of the State's IV-D child sup-
porl program, creales any ethical prob-
lems for attorneys handling child sup-
port cases for DHR through its IV-D pro.
gram. In particular, the agency is
requesting an opinion regarding whether
this policy contains any potential con-
flicts of interest which would prohibit its
altorneys from handling certain cases
DHR refers for legal action,

The Department of Human Resources
15 the state agency in Alabama charged
wilh the establishment, modihication,
and enforcement of support obligalions
as provided for and required by Title IV-
[} of the Social Securily Act (42 11.5.C,
8651 ef seq.). As such, the agency must
provide support services to all eligible
applicants as authorized or mandated by
applicable federal and/or state law and
regulations, Where necessary and
appropriate, DHR establishes agency
policy to ensure that proper stale and
federal laws and procedures are followed
at each level of agency responsibility in
the provision of support services, By
necessity, this policy frequently impacts
the provision of legal services in DHR
child support cases.

The establishment or enforcement of
child support usually requires legal
action in Alsbama. In these cases, DHR
is represented by district attorneys or
private allorneys authovized Lo repre-
sent the State of Alabama, DHR staff

OPINIONS OF THE GENERAL COUNSEL

attorneys are utilized in Jefferson and
Mobile counties, The parents or
guardians are usually separale parties
to the action,

It has long been the position of the
state bar and of DHR that no allorney-
client relationship exists between the
IV-D service recipienl and the altorney
handling IV-D} cases for DHR, provided
the service recipient has assigned his
or her rights of support to DHR, either
by operation of law or written assign-
ment. (See, Ethics Opinion 87.57,)
Under this rule, where the service
recipient did not assign suppart rights,
the IV-D attorney did represent the
service recipient individually,
However, in 1994 the Alabama
Legislature passed Act 94-800 (now
Code of Alabama 1975, §38-10-7.1),
which provides that the altorney in a
IV-D) case represents DHR exclusively
and that there is no altorney-client
relationship between the IV-D attorney
and any applicant or recipient of
DHR's support services, regardless of
Lhe style of the case in which legal
proceedings are initiated. This law
went into effect May 6, 1994,

The federal Office of Child Support
Enforcement has interpreted federal
law and regulation to requive that the
state IV-D agency accept an applica-
tion for support services from any
individual, and where possible and
appropriate, provide all available ser-
vices Lo any applicant, Under this
interpretation, DHR must accepl
applications from the noncustodial
parenl and must assist satd applicants
by providing all services such as estab-
lishing paternity, establishing a sup-
port obligation from an immediate
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income withholding order, and modifying an existing order
of supporl,

Additionally, the Code of Federal Regulations, at 45 C.F.R,
$303.8, provides that, effective October 13, 1993, the State
imust have procedures in place for the review and, where
appropriate by application of the child support guidelines,
adjustment of existing child support orders. This review must
be performed every Lhree years in all AFDC cases.
Additionally, the three-year review must be performed at the
request of either parent in a non-AFDC case, regardless of
which parent originally applied for and/or received support
services from DHR. The federal regulation further requires
that where indicated by application of the guidelines, DHR
must pursue modification of the child support order, whether
the adjustment warranted is an increase or decrease of the
existing order.

The above-referenced federal requirements present a real
dilemma for DHR and its child support attorneys, since
applying the federal principles outlined herein requires the
agency Lo accept, investigate, and refer cases to its attorneys
based solely on DHR's interest in pursuing proper awards of
support and the enforcement thereof, without regard Lo
which parenl has requested the service and/or without
regard to whether the other parent is or has been a IV-D ser-
vice recipient through DHR. Since the federal review and
adjustment mandates require thal the [V-D agency pursue
the guidelines regardless of the effect on the support
amount, the possibility exists that, in some instances, the
agency will be referving a case Lo its attorney to pursue a
downward madification of support, In some of these cases,
DHR, through the same attorney, may have previously pur-
sued legal action for the establishment or enforcement of Lhe
existing order of support on behalfl of or at the request of the
custodial parent,

DHR takes the position that, because Code of Alebama 1975,
§38-10-7.1 makes clear that there is never an altorney-client
relationship between the IV-D attorney and the V- service
recipient, there should be no attorney conflicl of interest issue
in IV-1) cases originating since passage of the Act. However,
since potential conflicts of interest may exist in some cases
predating the enactment of this law, DHR policy has been
established to address these issues in cases which were initiat-
ed prior Lo the passage of the law,

Under current policy, where there has always been an effec-
tive assignment of support rights from the original 1V-D sup-
port service recipient, a child support case requiring legal
action will be forwarded to the "regular” IV-D attorney, regard-
less of whether DHR is pursuing an increase or decrease in the
current support amount, and regardless of which parent has
requested the services presently being provided by DHR,
However, if prior to the passage of Act 94-800, the child sup-
porl case was handled by a particular atterney during a period
ol lime when there was no assignment of support rights to
DHR, referral for court action will be made to a different attor-
ney when DHR seeks a reduction in support or other action at
the request (or application) of the noncustodial parent or other
party (such as a carelaker relative) who may have interesls
adverse to the "oviginal™ 1V-13 service recipient. A copy of the
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policy sething out these procedures is attached for your review
and consideralion,

There is some concern among attorneys representing
DHR in child support matters Lhat the pursuit of action at
the request of the noncustodial parent gives al least the
appearance of a conflict of interest for the IV-D altorney,
particularly when services have previously been pursued on
behalf of the custodial parent, and thal the policy ¢stab-
lished by DHR does not adequately address the conflict
problem, Therefore, | am requesting a formal opinion
addressing the following questions:

1.  May an IV-D attorney, who had previously repre-
senled the State in an assigned IV-D case brought on
hehall of one parent or guardian, conlinue represent-
ing the Stale in further or subsequent action for child
supporl, modification, or enforcement referred by
DHR at the request {or applicalion) of another parent
or individual who may have interests adverse Lo Lhe
“ariginal” [V-D service recipient?

2. Are there other ethical considerations, not identi-
fied by DHR in the above-outlined policy, which may
affect the akility of the [¥-D attorney to handle such
cases for DHR on behalf of the State?”

INSWER QUESTION ONE: A Title IV-D attorney, who previ-
ously represented the State in an assigned IV-D case brought
on behall of one parent or guardian, may continue representa-
tion of the State in subsequent actions for child support, mod-
ification, or enforcement referred by DHR at the request of
another parent or individual who may have interests adverse
to the “original” IV-D recipient,

ANSWER QUESTION TWO: The IV-D attorney who repre-
sents the State should make full disclosure to a IV-D service
recipient as to the altorney's role in the proceedings and the
fact that the attorney, pursuant to Code of Alabama 1975,
§38-10-7.1, has no attorney-client relationship with the appli-
cant or recipient

REASONING: Pursuant to the provisions ol Code of
Alabama 1975, §38-10-7.1, the 1V-D attorney represents the
State of Alabama, Department of Human Resources, exclusive-
ly, and has no attornev-client relationship with any applicant
or recipient of the agency's Support Enforcement Services,
The Commission hereby modifies RO-B7-57 to reflect the
mandates of this provision of the Code of Mlabama, recogniz-
ing that the true client of the IV-D altorney in IV-D cases is
DHR, “without regard Lo the style of the case in which legal
proceedings are initiated.”

The Commission further reasons that the role of the attor-
ney in IV-1) cases is an administrative act of procedure on
hehall of DHR whereby the rights of service recipients under
Title 1V-D are effectuated, The IV-D attorney, as counsel for
DHR, pursues the matters under IV-D, state law, or other rules
and regulations of the federal Office of Child Support
Enforcement. The federal ageney's requirements, pursuant to
45 C.FR, §303.8, which mandate DHR's reviewing all AFDC
cases every three years, and the requirement that DHR pursue
modification of any child support order, whether upward or
downward, in no way abrogate the statutory provision which
defines the attorney-client relationship as being between DHR

and the 1V-D attorney, and nol the applicant or recipient of
such services.

In an effort Lo ensure that IV-D service recipients under-
stand thal concept, the IV-D altorney should fully explain to
any eligible recipient the attorney's role i the process. The
service recipient should be made Lo understand that no altor-
ney-client relationship exists between the IV-D attorney and
the service recipient,

The IV-D attorney should explain to the service recipient
the lack of confidentiality or privileged communication hy
and between the IV-D altorney and the service recipient,
other than that where it might be established by federal or
state law independent of the Rules of Professional Conduct,
DHR is encouraged to develop some type of uniform disclo-
sure requirements for its 1V-D) atlorneys to ensure full and
adequate disclosure Lo service recipients of the role of the
IV-D attorney, and the fact that no privilege or confidentiali-
ty attaches to communications belween Lhe service recipient
and the attorney other than those mandated hy federal or
state law, |

|RO-96-(2]
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RECENT DECISIONS

Ry David B, Burme, Jr., Charfes D, Clevelund, Rick Fernambucy and Wilbur G. Silhermuan

Recent Family Law Decisions
Court of Civil Appeals holds that best
interest of child would override and create
exceplion (o Electronic Communications

Privacy Act In certain situations

Stlas . Silas, 1996 WL 390954
Ala.CivApp., Uuly 12, 1996), Children
have a way of changing things. The
Alabama Court of Civil Appeals expanded
prior case law decisions in Sifas v. Stlas.
The case concerned the custady of a
minor child in a post-divorce modifica-
Lion. The non-custodial father had sus-
pected that there were conversations
between the child and the mother which
were in some way detrimental to the child
due to the reactions that he had personal-
ly observed. After taping some of the con-
versations, the father later used them in
his post-divorce custody proceeding. Prior
decisions had alwavs disallowed wire taps
such as this in Alabama, See £x Parte
O'Tantel, 515 So2d., 1250 (Ala. 1987),
The federal legislation found in the
Omnibus Crime Control and Safe Streets
Act of 1968 also prohibited wire taps and
Alabama did not have an exception to this
federal statute (sec I8 UCS § 2511).

Over the mother's objection the trial
courl allowed the taped recordings
between her and the minor child into
evidence. Neither party to the conversa-
Lion knew that the conversation was
being taped. After the hearing was con-

David B.
Bymma, Jr.

Darvicd B Byrne, Jr, la
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cluded, the trial court modified the final
Judgment of divorce and awarded cus-
tody of the minor child to the father, On
appeal, the mother contended that the
tapes were inadmissible because neither
she nor the minor child consented to
the recording of the conversations, The
court of civil appeals applied the case
law decisions from other states in decid-
ing that the circumstances here were in
fact an exception Lo the Electronic
Communication Privacy Act under
applicable federal case law, The cour
also had to determine whether the
minor child in guestion had the capaci-
ty to consenl to the tape recording, or
whether the father could consent on
behalf of the minor child. This issue was
one of first impression for the Alabama
appellate courts, The courl concluded
that parents have a common law duty to
protect their minor children and it is
for them to decide what is actually nec-
essary for the protection and preserva-
tion of the child as long as they acl as a
reasonable and ordinarily prudent par-
ent would act in the like situation.

The court reasoned that there may he
very limited instances where a parenl
may give vicarious consenl on behall of
a minor child to the taping of telephone
conversations where the parent has a
good faith basis that i1s objectively rea-
sonable for believing that the minor
child is being abused, threalened or
intimidated by the other parent, This
exceplion hinged on the fact that the
purpose in Laping by the father was in
his pursuil of the modilication of child
custody and what would be in the
child's best interest, This exception can
new be added to another important
exception which deals with this same
issue in piercing the psychologist/psy-
chiatrist privilege in the same Lype case.
Since the decision in the case ol Matter
of Van Goyt, 461 So2d 821 (Ala. Civ.App.
1984), the disclosure of privileged com-
munications has been admissible in

courl if custody of a child is in issue. As
the theory in these two cases is expand-
ed, Lhere may be future decisions which
also create exceptions o long standing
rules if the wellare and best interests of
a minor child are al stake.

Recent Decislions from
the United States Supreme
Court—Criminal

Search and seizure—pre-textual
trafflc stop

Whren v, Undted States, Case No, 95-
H84A1__ LS (June 10, 1996), May a
police officer stop and detain a vehicle
after observing a traffic violation even if a
reasonable officer would not have stopped
the molorist withoul some additional law
enforcement motive? The Supreme Courl
unanimously answered yes,

Plainclothes policemen patrolling a
“high drug area” in an unmarked vehi-
cle observed a truck driven by Brown
whaiting at a stop sign at an intersection
for an unusually long time; the truck
then turned suddenly, without signal-
ing, and sped off at an “unreasonable”
speed, The officers stopped the vehicle,
assertedly to warn the driver about traf-
fic vialations, and upon approaching the
truck observed plastic bags of crack
cocaine in Whren's hands. Brown and
Whren were arrested. Prior Lo trial on
federal drug charges, Brown and Whren
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maoved for suppression of the evidence arguing that the stop
had not been justified by either a reasonable suspicion or
probable cause to believe that they were engaged in illegal
drug dealing activity. More specifically, the defendants asserted
that the officers’ traffic-violation ground for approaching the
truck was pre-textual. The district court denied the motion to
suppress; the D.C. Civeuit alfirmed.

The Court, led by Justice Antonin Scalia, rejecled arguments
that pre-textual traffic stops violate the Fourth Amendment’s
protection against unreasonable search and seizures.
“Subjective intentions play no role in ordinary, probable cause
Fourth Amendment analysis."

The Court reasoned that the temporary detention of a
motorist upon probable cause to believe that he has violated
the traffic laws does not violate the Fourth Amendment's pro-
hibition against unreasonable seizures even if a reasonable
officer would not have stopped the motorist ahsent some addi-
tional law enforcement objective, The Court further specifical-
Iy noted, *.., This Courl's cases foreclose the argument that
ulterior motives can invalidate police conduct justified on the
basis of probable cause, See e.g., United States v. Robinson,
414 U8, 218, 221, n, 1, 236, Subjective intentions play no role
in ordinary, probable-cause Fourth Amendment analysis.”

The Court also rejected the pelitioners” argumenlt that the bal-
ancing of interest inherent in Fourth Amendment inquiries does
not support enforcement of minor traffic laws by plainclothes
police in unmarked vehicles, since thal practice only minimally
advances the government’s interest in traflic safety while sub-
jecting motorists Lo inconvenience, confusion and anxiety,
Wheve probable cause exists, the Supreme Court has found it
necessary (o engade in balancing only in those cases involving
searches or seizures condueted in a manner unusually harmiful
to the individual,

Selective Prosecution

United States v. Armsirong, Case No, 95-197, L5,

(May 13, 1996), Must criminal defendants who wanl Lo pursue
setective prosecution claims show that people of other races
were nol prosecuted for the same erimes? The Courl answered
ves by an eight-Lo-one vole,

This decision makes it more difficult for defendants Lo force
prosecutors Lo respond Lo selective prosecution accusations
and remnstaled criminal charges that have been dropped alter
federal prosecutors refused to respond Lo selective proseculion
claim in crack cocaine cases. Chief Justice William Rehnquist,
writing for the Court, critically aoted, “... If the ¢laim ... were
well founded, it should not have heen an insuperable task to
prove Lhat persons of a different race were not prosecuted.”
Justices Souter, Ginsburg, and Breyer wrole concurying opin-
ions; Justice Stevens authored a dissent,

Fourth Amendment—Appellate Standard of Review
Ornelas v, United States, Case No, 95-5257, .S,
{May 27, 1996). In reviewing a trial judge's finding that a
police search conducted without a warrant was based on prob-
able cause, should an appellate court use a de novo standard?
The Supreme Court answered ves in an eight-to-one decision,

Chief Justice William Rehnguist, writing for the Court, held
that the less stringent “clear error” standard of review should
be confined to those cases in which a search warrant was
obtained by the pohce before conducting the search.

"The Fourth Amendment demonstrates a strong preference
for searches conducted pursuant to a warrant ... Were we Lo
eliminate this distinetion, we would eliminate the incentive
for obtaining the warrant,” Justice Scalia authored a terse dis-
sent, and suggested that “law enforcement officers would still
have ample incentive to proceed by warrant™ even il appellate
courts showed greater deference Lo trial judges' rulings on
Fourth Amendment questions,

Recent Civil Decisions

fox parte Affa Mutual General fns. Co,, Ala, Sup,
1950476 (May 3, 1996), 30 ABR 13, 1892,

The court granted a writ of mandamus ordering the trial judge
to set aside an order granting a Rule 60(b) motion for relief from a
judgment. Unlike the denial of & Rule 60(b) motion, the granting
of a Rule 60(b) motion is almost always interlocutory and nol
appealable. However, the court indicated that the granting of a
Rule 60¢b) motion could be reviewed by mandamus “in certain
very narrow situations,” The court did not explan when such nar-
row situations exist, except it noted that even though Alla could
appeal from any adverse Judgment rendered alter a trial, such an
appeal would not be adequate because of the delay and expense of
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Recent Declsions

Of course, Lhis would be Lhe case virlu-

allv every Lime Lhe courl erraneously
granted a Rule 60(b) molion,

Kay Sumiin Construction Co.. Inc. v,
Wyser, Ala. Sup. Ct, No, 1940742 (May 3,
1696), 30 ABR 13, 1904,

The courl reversed an order granting
the defendant i new trial that was
entered 97 davs after the filing of & post
Jjudgment motion, Within the 90-day
period provided by Rule 59.1, the courl
had entered an order denying the
motion, ordering a remittitur of the
500,000 judgment to $125,000, and
stating that a new Lrial would be ordered
il the plaintill refused 1o accept the
remittitur, The plaintifl refused to accept
Lhe remiltitur and the courl ordered a
new trial after the expiration of the 90-
day period. The caurt held that the order
granting a new Lrial was void because il
was not made within the 90-day period
provided by Rule 59.1, the order of a
remittitur was voud, and the judgment
for $500,000 should be reinstated.

The order made within the 90-day peri-
od did not extend the time. Rule 59.1 con-
templates only orders that grant or deny
the post judgmenrt motion which must be
made within the 90-day period or an
extension made in comphance with the
rule, It does not contemplate an order to
decide later whether to granl a new trial,

Justice Ingram wrote the opinton lor the
courl, in which Justice Bults concurred,
Justices Shores, Houston, Kennedy and
Cook concurred in the resull, Chief Justice
Hooper and Justice Maddox dissented.

In his dissenting opinion, Justice
Maddox said that the ruling within the
90-day period complied with Rule 591,
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which provides that the courl may
require a remillilur as a condition to
overruling the motion for new trial, He
stated: "Remittitur practice in Alabama
has not been withoul confusion,”

The opinion in this case has not
cleared up that confusion,

£x parte Masonite Corporation, Ala.
Sup, CL Case No, 1950963, (June 28,
1996), 30 ABR 17, 2451.

The trial judge certified a nationwide
class of plaintiffs in a class action by sign-
ing an order prepared by plaintifis’ coun-
sel that the defendants had not previously
seen, The defendants filed a petition for
writ of mandamus contending a violation
ol the Alabama Canons of Judicial Ethics,
Canon 3{A)(4), which prohibits ex parte
communications with the judge. The
commentary to the rule permits a judgde
Lo request a parly to submit proposed
orders "so long as the other parlies are
appraised of the request and given an
opporlunity to respond.” In denying the
mandamus, the court said that any hiarm
from failing to give the defendants nolice
prioy to signing the order was cured by a
hearing on the defendants’ objections
after the order was signed,

Titan Indemnity Company v. Riley,
Ala. Sup. Ct. No. 1940312, (July 3, 1996),
30 ABR 17, 2614.

In a prior appeal of this case, the
supreme court determined that, under
the terms of its lability policy with the
City of Monlgomery, the insurance com-
pany was required to defend police offi-
cers in an action in the federal court for
civil rights vialations, After remand, the
Lrial court rendered a judgment declar.
ing that the insurange company was also
required to indemnify the police officers
in the evenl the plaintiff in the federal
case recovered a judgment against them,
The supreme courl allirmed, holding
thal the prior judgment was the faw of
the case because the same conducl
imposing a duly to defend also imposed a
duly to indemnify. Three justices dissent-
ed. In his dissenting opinion, Justice
Bulls said that the first appeal was nol
controlling because the duty to defend
was broader than the duty to indemnify,

Recent Bankruptcy Decisions
Attorney fee due divorced wife non-dis-

chargeable under §523(a)(5) as being in

nature of child support and/or alimony

in re Kenneth Strickland, 90 F.3d 444
{11th Cir, August 1, 1996). The parties
were divorced in 1985 with the wife
being awarded custody of the child and
$200 monthly child supporl. Thereaiter,
debtor was unsuccessful i a modifica-
tion petition relative to reduction of sup-
port payments and custody of the child.
The wile, as successiul party in the modi-
fication proceeding, received an award of
an attorney's fee of $9,430.50, Debtor
then filed bankruptey, and in the bank-
rupley case filed a complaint to hold the
altorney's fee as dischargeable. The
bankruptey court held for debtoy in
determining that §523al5) did not
cover a post-dissolution child-custody
proceeding, Section 523{a)(5) withholds
from discharge a debt:

(5} Lo a spouse, former spouse, or
child of the debtor, for alimony to,
maintenance for, or support of

such spouse or child, in connec-

Lion with a separation agreement,

divorce decree or other order of a

courl of record,...but not {o the

extent that

(13} such debl includes a hability
designated as alimony, mainte-
nance, or supporl, unless such lia-
bility is actually in the neture of
alimony, maintenance or support...

The district court reversed and the
Eleventh Circuit affirmed the district
courl. The Eleventh Circuil first stated
that tederal law controls the interpreta-
Lion under §523(a)(5} as to whether Lhe
obligation is deemed "in nature of sup-
port”, even if state law does not consider
the award as "support”. It further stated
that state law does provide guidance in
interpreting the federal law, Florida law
provides that in a modification action, a
spouse may be entitled Lo an award of
attorney's fees based on need and ability
to pay, The court noted that the state
court in awarding fees to the wife deter-
mined that the ex-wife had & greater
need and less ability Lo pay and for this
reasan the awarded fees should be enti-
tled as support under the bankruptey
provision guoted above, Additionally, the
Eleventh Circuit refused to remand Lo
the bankruptey court for further consid-
eration of the issue stating that this
would involve the bankruplcy court in




domestic relation matters, which should
be reserved Lo state courts.

Comment; | have oited this case believing
that its holding will apply in Alabama, See
Alabama Cowrt of Appeal cases Wilson v,
Wilsan, 537 S0.2d W2; Ayers v. Ayers, 643
So.2d 1375, which establish the right of the
spouse Lo seek award of altorneys fees in
maodification pelilions,

Eleventh Circuit holds that IRS defi-
ciency notice constitutes liquidated
claim for purpose of determining juris-
dictional amount in Chapter 13

United States v Verdwui, B9 Fad 799
(11th Civ, July 31, 18996), The IRS in the
chapter 13 proceeding filed an unsecured
prool of clatm for $297,000 for income
tax deficiencies for 1982—1986, The
bankruptey case was filed at a time when
the jurisdictional maximum amount lor
unsecured claims was $100,000 (later
changed to $250,000). The IRS objected
to the chapter 13 plan confirmation, and
moved to dismiss because of the unse-
cured amount exceeding $100,000, The
deblor disputed his tax liability as well as
the fraud claim of the IRS, and because
of debtor’s contention thal the claim was
unliquidated, contended that his petition
was within the bounds of the law. Prior
to the bankruplcy, the deblor had filed a
petition in the tax court contending that
the deficiency claims were ervoneous.

The bankruptcy courl granted a
motion Lo lifl the automatic stay to allow
the tax courl litigation to proceed and
the tax courl sustained the deficiency
assessment, However, the bankrupley
courl denied the motion to dismiss and
confirmed the chapter 13 plan, which
action the district court affirmed. The
Eleventh Circuit reversed stating thal
even though the debtor vigorously dis-
puted the deficiency tax and penalties,
the conecept of a liguidated debt relates
to the amount of lability, not the exis-
tence of liability; only if the amount of
the debt is dependent upon a future
exercise of discretion, unrestricted by
specific criteria, is the ¢lmm considered
as liguidated. The court stated that the
amount of the tax Lability was evident
from the statutory notice of deficiency
which had been computed through
apphcation of fixed legal standards as
contained in the Tax Code. It then
reversed and remanded with instructions

that the bankrupley court dismiss the
chapter 13 petition,

Comment: Section [089(e), in deter-
mining the amount of ¢laims, provides
that the unsecured debts be "non-contin-
gent, liquidated, and unsecured.”
Therefore, al first blush it would appear
thal if there be a legitimate dispute, one
would think the tax claim as unliquidal-
ed. The Eleventh Circuit did not state
thal it was influenced by the fact thal the
tax court had found against the debtor,
bul ruled strictly on the basis of the defi-
clency nolice. This appears Lo be a close
question, Perhaps with a different sel of
facts to show a genuine dispute, there
could be o different answer.

After foreclosure, debtor in Chapter
13 can cure default on residential mort-
gage only by exercise of Alabama
Statutory Right of Redemption

In re Bruce Craig Snith, 85 F3d 1555,
29 BCD 465 (11th Cir. July 3, 1996), Pre-
petition, debtor had allowed default on a
residential mortgage Lo go Lo foreclosure
sale, Deblor had moved from the premises
after receiving a ten-day notice from the
morlgagee as provided under Alabama
law. Thus, the debtor preserved his right
of redemplion, Deblor, some six weeks
later, filed chapter 13, and proposed to
reinstate the mortgage through the plan.
The bankruptey court ruled thal the
debtor could exercise the stalutory righl
ol redemption in installments through
the plan. The districl court, following in
In re Raysdafe, 155 B.R, 578, N.D. Ala.
1993, alfirmed, The Eleventh Cireuil
reversed, firsl stating that under Alabama
law, foreclosure ends the equitable right
of redemption, leaving only the one-year
statulory right which can be exercised
only by a lump sum payment of the fore
closure purchase price and all other legal
charges. The Eleventh Cireuil wias nol
persuaded by the Ragsdale case, but
instead followed the Southern District of
Alabama case of I re McKinney, 174 B.R,
330 (1994), the reasoning of which was
approved by the Sixth Cireuit in fn re
Glenn, 760 F.2d 1420, Using these two
cases as a foundation, the court held that
the date of the foreclosure sale terminated
the right to cure a default through a
chapter 13 plan, stating that default can
only be cured with a lump sum payment
in exercise of the statutery right. In so

holding, the court distinguished fn re

Saglors, B6Y F2d 1434 (where no loreclo-

sure, bul a chapter 7 discharge of the
deht}, and M7 re Hoggle (cure of a post-
chapter 13 petition default by modifica-
tion of the plan).

Comment: The Eleventh Circuit left
no doubt that once foreclosure ensues,
the only way to cure is to exercise the
statutory right of redemption; unless the
LS. Supreme Court decides otherwise,
this 1s final!

In Passing

Interest is allowed on allowance of
professional fees and expenses, only from
the time of the award, and nol from time
of submission ol application. In re
Gladas, 833 3d. 1360, 29 BCD 178 (11th
Cir. May 28, 1993},

Fifth Circuit rules that chapter 7
debtor must redeem collateval or real-
firm consumer debt in order to keep col-
lateral. Matter of William T. and Marilyn

A Johnson, 89 F.3d 249, (5th Cir. July

20, 1996): accord in re Taylor, 3 F.id
1514 (11th Cir, 1993).

Tax liens arising under state statule and
not from consensual agreement are not
security interests for purpose of
§1322(b)(2) allowing modification of
rights of secured creditors except for a
securily interest held only in debtor's prin-
cipal residence. In this case, the court also
held that the proper amount of post-peti-
tion interest 1o charge under
132505 E), which mandates Lhat
the secured creditor receive under the
plan an amount nol less than the allowed
amount of the claim, s the statutory
amount of interest for late payment,
Ranki, et. al. v. County of Mieghney, éf.
af., B0 F3d 1123 (3rd Cir. July 30, 1966),
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MEMORIALS

Charles F. Zukoski, Jr.

irmingham was enriched mighti-

Iy al the beginning of the second
half of the 1920s when it received a
new vice-president for the First
National Bank of Birmingham, now
known as AmSoeuth Bank. This young
man, a mid-weslerner rom SL. Louts,
Missouri, was a lawyer and a banker,
bul more s0, a visionary, a progres-
sive, a realist, a gentleman and a
man. As Marvin Whiting so filtingly
stated, "He was, above all else, a real
gentleman, Bul he was also...a man
with a conscience, He stood up lor
causes that were not popular,”
Trained as a lawyeér to think logically,
Insightful as a banker te be a realist,
A pragmatist, Charles F. Zukoski, Jr.
became the first mavor of the City of
Mountain Brook upon its incorpora-
tion in 1942, Subsequent to that, he
was named “Shades Valley's Hesl
Citizen" in 1950,

Zukoski challenged wrong, He was
not afraid to speak out against evil,
Using the pseudonym Bulton
Gwinnett, who had been one of the
signers of the Declaration of
Independence and a Georgian,
Zukoski wrote letters that were pub-
lished in such newspapers as the
Shades Valley Sun and The
Birmingham Age Herald that
attacked wrong. His foes, the Ku
Klux Klan and the White Citizens
Council, came Lo give him grief, but
that only steeled him in his resolve

to fight even harder. Two others thal
were his foes were uncontrolled pop-
ulation growth and McCarthyism,.
Charles Zukoski lived to see many of
his causes come Lo fruition and cer-
Lainly he outhved many of his foes.

Whereas, Charles F. Zukoski, Jr,
was a member of the Birmingham
Bar Association and champion of
equal rights under the law; and

Whereas, Charles F. Zukoski, Ir,
was one of the founding members of
Planned Parenthood during the
19305 and later served as a board
member of the national Planned
Parenthood Orgamization; and,

Whereas, Charles F. Zukoski was
one of the early organizers of the
Birmingham Civie Symphony
Association and served as its presi-
dent and also a board member of the
Birmingham Music Club; and,

Whereas, Charles F. Zukoski nol
only eschewed the damaging effects
of uncontrolled population growth,
he also was an organizer of the
Birmingham Committee on Foreign
Relations.

Therefore, be it resolved, that the
members of the Birmingham Bar
Association are sorrowed by the pass-
ing of this great man and this resolu-
tion is offered as a memorial to his
s0NS.

Be it further resolved, that the
Execulive Commitlee of the
Birmingham Bar Association al its
regular meeting assembled has
adopted this resolution and has
directed that a copy thereol bhe spread

upon the records of the assoctation
a8 a permanent memorial to Lhis
departed member, And, that copies of
this resolution be furnished to hig
son4 as the Birmingham Bar
Association's expression to them of
our deepest sympathy,

—M, Clay Alspaugh
Presldent, Birmingham Bar
Asnociation
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James R. Sturdivant

wereas, the Huntsville-Madison County Bar
Association sorrowfully notes the untimely death of

James R, Sturdivant, on August 17, 1996; and

Whereas, Jimmy was a native son of our community,
graduating from Huntsville High School in 1951, followed
by his graduation (rom Howard College, now Samford
Universily, in 1955; and

Whereas, he mel his call to duty by serving in the United
Stales Navy and being honorably discharged therelrom,
next followed by the earning of his law degree from
Cumberland Law School in 1969; and

Whereas, he chose Huntsville and Madison Counly as Lhe
place where he would devote himself to the calling of his
prafession; and

Whereas, he distinguished himself in the practice of law
aver the past 27 years, always mindful of, and attentive to,
the affairs of his clients and serving their inlerests Lo Lhe
very hest of his ability and in keeping wills all canons of
ethics: and

Whereas, he further distinguished himself with 23 years

of dedicated public service as part-time municipal judge
for the City of Huntsville; and

Whereas, Jimmy Sturdivant always upheld the highest
standards of both bench and bar and fairly earned our
greal respect, love and affection and, on August 17, 1996,
having completed his tour of duty in this life, now there-
fore,

Be it resolved by Lhis association that we sincerely regrel
his passing and we are most thankful for his many posilive
contributions not only to cur bar, bul also Lo our commu-
nity and state; and

Be it further reselved that this resolution be made a part
of the permanent minutes of our association and that a
copy of the same be provided Lo his loving wife, Jo Anne
Staggs Sturdivant, to whom we extend our sincere and
heartfelt condolences.

—Donna S, Pate
Preaident, Huntsville-Madisen County Bar Assoclation

Sydney Leach Lavender

e it resolved by the Execulive Commitlee of the
Birmingham Bar Associstion, that:

Whereas, Sydney Leach Lavender was born on September 8,
1932, in Newbern, Alabama, to Dora and Forrest Hellen
Laverider; and,

Whereas. in 1956 Sydney received his law degree from
Columbia University, where he was a Stone Scholar, and joined
the law lirm now known as Johnston, Barton, Progtor and
Powell; and,

Whereas, Sydnev's keen intellect, sound judgment and
strength of character inspired the absolute confidence of
clients and colleagues; and

Whereas, Sydney embraced all that is good in life, from
his devolion Lo his family, to his membership in 81, Mary's
on the Highlands Episcopal Church, his love of books,
movies, art, and travel, and his appreciation for the sublime-
Iy humaorous story; and,

Whereas, Svdnev's kind spirit and commitment to fairness
evoked affection and respect from all wha knew him,

Now, therefore, it s hereby resolved by the Executive
Commiltee of the Birmingham Bar Association that this resolu-
tion be spread upon the records of the Birmingham Bar
Assoctation as a peymanent memorial to Sydney Leach
Lavender and that copies of this resolution be furnished o his
widow, Caroline McNeal Lavender; his daughter, Caroline L.,
Nead; his mother, Dora Lavender; and his sister, Mary Lee
Gibson,

—M. Clay Alspaugh
President, Birmingham Bar Associalion

Curtis McLarty Holder

’[\hu Favette County Bar Association lost one of its most respect-
ed and cherished members with the passing of Curtis McLarty
Holder on January 2, 1996 at the age of 87. Mr. Holder was known
fo everyane as “Red”, a nickname that altached during his youth
as a resull of his flaming red hair, Though the passage of vears hid
turned the shade of his hair to silver white, the nickname
remained an accurate one to describe this wonderful man's
uniquely colorful Tife and personality,

Red was born in Joppa, Cullman Counly, Alabama on O¢tobey
15, 1908, the son of Thomas B. Holder and Minni¢ Maude
MeLarty Holder, His family later moved to Albertville, Alabama,
where he attended and graduated from public school. He then
entered the University of Alabama and graduated with a busi
ness degree in 1930,

Upon graduation, Red traveled the country for two years
through his emplayment with the W.T. Granl ¢hain of mercantile
stores. He then relurned to Tuscaloosa, entered law school at the
University of Alabama, and graduated in 1935. Red was licensed as
an attorney-al-law and solicitor in ¢chancery by the Supreme Court
af Alabama on February 21, 1935,

Red commenced the practice of law in Fayelle Courty, Alabama
in March of 1935 in an office on the second Moor of the First
National Bank Building in Favelte. The firm he established
remains in this same location today, over 60 vears later, and Red
was active in the firm until the last year of his life. He was lor
many vears a member of the Fayetle County, Alabama and
American bar associations,

Throughout the six decades of his legal career, Red was
known as the consummate "country lawyer." He was skilled and




Memorials

experienced in many areas of the law, and vigorously represent-
ed the interests of his clients, which consisted of a wide variety
of the local populace, including farmers, small businesses and
local governmental agencies.

The hallmarks of Red's legal career were honesty, integrity
and straightforwardness, His fellow members of the bay, as well
as the members of the bench, always knew exactly where Red
stood on any given issue, and his stance was invariably shared
in a humorous, plainspoken manner which was characteristic of
the man's considerable wit, His local bar will genuinely miss
Red's unigue personality and character, as well as the aroma of
his ever-present pipe.

Although Red loved practicing law, he also gave of his time
and talents to his church, country and civic interests. He was
a long-time member of and significant contributor to the First
United Methodist Church of Fayette, having held practically
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Fred Blanton, Jr.
Fultondale
Admitted: 1946
Died: July 31, 1996

James R. Cooley, Jr,
Mobile

every office in the church, He served in the Fourth Infantry
Division as an enlisted man through the Normandy invasion
and the march through Europe during World War 11, Red also
served as mayor of the City of Fayette, was a charter member
and former president of the Fayette Exchange Club, organized
in 1936, and was active in other civic and charitable organiza-
tions too numerous to list. Red has provided a substantial
legacy to the Fayette County Memorial Library,

Red was preceded in death by his first wife, Clarice Patrick “Bill”
Holder, Lo whom he was married 57 vears. He is survived by his
widow, Billie Tillman Cargile Holder, and a sister, Bernice H.
Tidwedl.

No writing can adequately express the significance of the life of
Red Holder, The legal profession has undergone tremendous
changes since Red first stepped into a courtroom, not all of them
for the better, and the present members of the bench and bar will
be wise Lo strive for the standards of decency and honor exempli-
fied by Red's legal career. Red Holder was a mentor Lo all the pre-
senl members of the Fayelte County Bar Association, and his
devotion and adherence to the values long established as bench-
marks of the legal profession should be an inspiration to all mem-
heérs of the bench and bar.,

—J. Merrell Nolen, Jr.
President, Fayelie County Bar
Association

Thomas Nicholson
Jasper
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Died: July 17, 1996

Admitted: 1979

Oliver Wiley Brantley
Troy
Admitted: 1939
Died: July 15, 1996

Died: May 15, 1996

Maxwell C. Hudson
Birmingham

Francis William Speaks, Sr.
Verbena
Admitted: 1950
Died: June 22, 1996

Admitted: 1949

Ralph C. Burroughs
Tuscaloosa
Admitted: 1963
Died: August 13, 1996

Died: May 20, 1996

William Lane Strong
Huntsville
Admitted: 1969
Dred: June 29, 1996
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Robert Stafiond Robertson, Huntseilte
Yumela Patrice Robinson, Monfgomery
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Tusk Force on Adull LHerscy

Chair:

Charles Randal Johinson, Hiremmghiom
Viee-chair:

Lynne Braver Kitchens, Monbpomery
Allisen Black Andevaon, Gordo

Felicia Marshea Brooks, Mordfgomery
Tndin Charles Coleman, Dathan
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Mark Montgomeny Hogewood, femingham

Courtney Anne Lolin, Montgomery
Tulinn Rushton MeClees, Birminghan
Jeifery Wayne Melinney, Hunfseiffe
Gina Marie Miller, Brmingham

Robert Lester Pittmar, Monfgomaery
stephen targanier Porterfield, Borneingliam
Leshie Matie Proll, Bivaungharm

Wit Miles Shuford, Borfagham

Myra Beth Stagsts, firmirpham

Barrie Halzhi Stokes, Birmmgham

Cynithin Holland Torbent, Montgomery
Editorlnl Bourd, The Alabama Lauyer

Chalr:

Robert Austin Hulfaker, Mosrtgumery

Vice-chalr, finance:

[iavid Haldwin Champlin, Biremghars

Vice-chalr:

Susan Shivock Delaola, Mooy

William Tunstall Carlson, I, Montgomiery

Charles Douglas Cleveland Hermimigfunm

Glerula Gale Cochran, Sirrningham

Jonathan Samuel Cross, Thscutoose

Mallory Ponald Davis, Ir, Mobife

Laduana Sharonne Dinds, Montgonery

Tossepds Michael Dvuban, I, Mobie

Lirwla Gadl Flippa, fiireing/am

Victorin Jeanne Franklin-Sisson, Birmingfam

Shiern Tucker Frecman, farringhim

William Galmore Ganty, S

James William Goewin, Sirmiighan:

Pebra Holly Goldstein, Hirmdaghom

Willlam Rogler Gordon, Mafgomery

Lisa Heigging, Merrnmghim

Lymn Robortson Jackson, (hagfon

Michael Arthur Kirthnd, Monfogomaery

Pamela Logvaine Mahle, Afkaeia

Fugenio Hotmmmann Mullins, HSirmingfum

Patricia Leigh O'Dell, Montgomery

Samuel Anthany Rumre, Jr., iirmmgfam

Robert Sellers Smith, Hurnsedlie

John Chincey Somerville, Birrmmgham
Commiliee on Allernative Methods of
Dispute Resolution

Chain

Steven Aller Benelield, Hirmingham

Vice-chain

Marshall Tunberlake, Biremupham

Helen Johnson Alford, Mobife

Edward Jackson Ashton, Biemingfuam

lahn Nigham Bavnett, D1, Monroedife

Mary Lynn Dates, Stremivigglann

Diglowes Rosetta Bond, Morngomery

Deborab Susan Bridden, Bérndupham

Walter Glenn Bridges, Sesemer

lohn Newton Bryan, Ir., Birnigham

WKiren LaMuoreaus Dvvan, fhscefoosa

Frank Mark Caprio, Hurdsoifie

Jowe Calvin Cossady, JIr, Enforpeise

Willuam Robert Chandler, Montgomery

John Chirles Clarke, Mooy

Sue Bell Cabb, Montgomerp

Willlam Deal Colenan, Morfpamery

John Brantley Crawley, Monlgeomery

Charles Homer Durham, BL Monfoamery

HMub Bost Harvinglon, Hivminghun

Clarence Theo Hellums, Jr, Cerstrevific

Broox Garrett Holmmes, Ir., Mobile

Ernest Clayton Homshy, v, Mevanrder City

Benjamin Lee Locklar, Mongomery

Marinn Dale Marsh, Enferprse

Mulissa Gasser Math, Montgemeny

Rowley Anilrew Max, Bireriingdsiem

Frank Hampton McFadden, Monfgomery

Edward Paul Meyerson, Streamghan

Willtarm Alexamder Moseley, Mobile

Carnelba Greene Norman, Birmngham
Juhn Lawrence Olszewski, Momigaumerny
Jarnes Rew Pratt, W, fSivemingham
Pamela Patrice Robinson, Mantgomieny
Toahn Diaviel Saxon, Bivningham
Andra Donell Sparks, irmngfiam
Charles Davis Steward, Mirmingham
Wayne Paulk Turner, Momigamery
Amy Catherine Yibborl, Montgomerny
Kot bariowe Ane Weber, Birmimgfum
Rogter Courtlynd Wilkiams, Tiscabmoss
The Alabamig Lawyer Bar Direclory Commilles
Chalr:
William Ronakd Waldvop, Sireninghiarm
Vice-chain
ok Walter Shavbeough, 1, Modife
Joseph Scott Ammoens, Pike Koad
Prani Ward Black, Modile
John Oliver Cameron, Mortigomiry
Teresn Richards Jacobs, Montwomnmery
Brion Wesley Moore, Morlgomery
Williarm Kert Upshive, Brmingfum
Tusk Foree on Bench and Bar Relaglons
Chain
Elizgaheth Ann MeMaban, Birenirgsam
Vice-chair
Alva Hugth Maddox, Mandfgomery
Joseph Arlington Colguitt, Tusealnsa
Aubwey Ford, Jr., Thskogee
Margarel Lindsey Givhan, Montgomery
William Rogler Gordon, Monfgomisy
Victor Lee Havslip, fireingham
Hazald Francis Herving, furiseifie
Richard Lee Holmes, Monteomery
Willlarn Arthur Jackson, et
Frank Sarmuiel James, UL, Seennghuem
Johry Maswell Karvh, Thscadoosa
Robert Gordon Kendall, 11, Mobile
Tomothy Alan Lewis, Movdgomery
Lowsd Hinton Little, v, Hertseille
Ethward Bermudez MeDermotl, Mahdle
Pllip Ben MeLauchling Ir, Ozark
Tamara Olen Mutchell, Biremirngham
Sarmel Holt Monk, L, Aision
Carnella Greene Noeman, Birmingaan
Donald Hiward Patterson, Florenoe
Caryl Penney Privett, Sinningham
Dehwrah Sue Sanders, Morgomery
Kenneth Matthew Schuppert, Iv., fiecatur
Wayman Gray Sherrer, Onconia
Charles Lyonwoad Smith, Ir, Hunfsile
Williarm Howard Sieele, Mobife
Clement Cliw Tarbert, 11, Morttgomery
Abigtadl Prayn Van Alstyne, Sivmingham
Kennetly Dalfon Wallis, 11, Mondgonery
T Ramon Whatley, Jr, Sivemirghom
Cathy Suzanne Wright, Sommimgham
Commitice with the Rirmingham Office of the 1RS
Honald Alan Lewtl, Sormingham
Thomas Jeremigh Maboney, Ir, Biemgham
Advlaory Committee o the Bonnd of Bar Examiners
Chalr:
Catlw Suzanne Wright, ftirmingham
[hsid Bawd, Montgomery
Samivel Anthony Rumore, Iy, Btrmgham
Character and Fldness Commiiice
Chadrs
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Richard Norms Meadows, Monfgomery
Tobhn Gregory Aller, Mondgomvry
Robert Larry Bradfwd Borrmdingham
Iivad Bryson Byrne, Jr, Momigonsry
Jack Michael Conaway, Dothan

Mark Everett Fuller, Enderprise
Cowendolyn Bulder Gumer, Mardgomery
Jud ity D Alessandio Holt, Semingham
Robert Blake Lazenby, Rotfodoone
Howard Allyn Mandell, Mastgoneny
Michael Dale McKisben, Birmuingham
Jahn Percy Oliver, I, Dadievitle
Maibseth Jermgan Porter, Hirsinghum
Carol Hardwick Stewart, HMirminglurm

Commitiee on Cilizership Education

Chair:

Donna Wesson Smalley, Thscalonsa
Vice-chalr:

Crandy Milton MeCarthy, I, fusper

Howt Lasther Haugh, Ir., Somseitle
Thomas Bentley, I, Bdrmiglunn
Stephen Tharn Blackburn, Broakeooaod
Witliam Mosthangton Clark, firmmgham
Rabert Ernest Cooper, Birmifnigham
Michae! Lawrence Cumptoi Mobdle
Rorald Paul Davis, Mobde

George Capers Douglas, Jr., Bivminihion
Diane Leigh Dunning, Birmigluim
Michiel Joseph Gamble, Dotfion

Robert Mareus Givoan, Biomiigham
Samuel Stephen Grimwes, Ciardendale
Suruly Sardord Holliday, Moaade
Christopher Knight, Mabile

James Douglas McEhy, Toscaloos
Keith Anderson Nedms, Morigponery
Lynne Stephens ONeal, Bfrmingfunm
James Lynn Peery, Mobide

Kelli Wise Rav, Mantgrmorny

Mark Antheny Sanderson, Morence
Themus Clinide Tankersley, Mordoomery
Harvey Jerome Thompson, Meawlion
John Comming! Watking, $r., flescaloosa

Clien! Securliy Fund Commiltee

Chalr;

S, Daginal Rowee, MHolseille

Viee-chair

Michael Eugeoe Balland, Mobile

Woodford Wynddham Dinning, Jr., Demopadis
Patrick Howard Graves, Ir, Meritsoifle

Lasa Mlner Haneoek, Grratersvifie

Arnold Stewart O'Hannon, 1, Mlovence
Thormas Lee Rountree, Aubirm

Linwell Asher Wonuck, Béveningliem

Commitiee on Corvectlonal Instliutions and

Procedures
Chalr:
Roberta Leatherwond Fulton, Birnglicm
Vice-chain .

Willlam Herman Broome, Amitiston
Cynthia Lee Almond, Rescofoose

William Rives Wanchard, Jv, Montgomery
Margarel Young Brown, Aufmn

John Henry England, 11, fescadonsd
Charles Allen Flowers, W, Sirmingham
John Hollis Jackson, Ir, {dandon

John Charles Kelsev, Confre

Charles Michael Law, Meonfgomaeriy

Pegity Allson McClure, Fanrfield

Gary Coultas Pears, Birmingham

Mary Egleston Prlcher, Mondgomery
Andrew Weldon Redd, Montgormery
Williarms James Samiord, 11, M Meigs

Jon Martin Spechalshe, Mobife

Laswis Daniel Turberville, v, Hirminigham
Lhavid Johnsen Varn, Biemiighom

Mark Douglas Wilkerson, Morfgomery

Ethics Education Commitiee

Chair:
Charles Pertis Miller, Mantgomery
Vice-chalr:
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John Franklin lanccky, Mabily
Robert Richardson Baugh, Birmigham
Hobby Neal Bright, Monfoomsery
Paul Stribling Conger, I, Tscafoosa
Gary Wayne Farvis, Siernfgpfioom
William Burton Haivston, HI, Seringham
Mary Abbutt Harkins, Hirsminghiam
Suila Whitley Niginhothim, fascafonsa
Raymand Lymon Johnson, Dr., Himmngham
Atley Asher Kitchangs, Ir, Marrdgomery
Cymthva G, Laumar-Harl, Srrninggfeaen
Tames Brooks Leach, Berainaghant
Joe Hollis Little, Jr., Mobile
Melinda Lee Maddox, Hrowdon
James Edward Malone, Loweifte
Jenelle Mims Marsh, Thscafoosa
Edwin lean MeArthur, Jr, Montgorniery
Frank Timothy MeCollum, Mantgomiory
Willkar Henry MeDermiolt, Modile
Anne Rellly Moses, Birringlionn
Roberl Wheeler Norris, Hirratraghiam
Robwert Flowers Northoutt, Montgonery
Robert William O'Nell, Birerninghenn
Patrick David Pinkston, idampha
Bruce Frederick Rogers, Biraminphan:
Robwert David Segall, Man'gameery
tock Michael Smith, Thakegew fastitute
Heleni Frances Tozsl, Hioningham
Glenn Gorald Waddell, Bimmingham
Tarvies Jervy Wood, Monfgearivey

Federnl Tax Clinic Committes
Waoodlam Wendelt Cauley, Jr., Mentgomaery
Bruce Peter Ely, Fuscafooma
Thoimas Fearn Garth, Moade
Gerald Wade Hartley, Montganmery

Herny Hamilton Hutchinson, [0, Meostpormery

St FEiward Ludwig Huntsville
Anne White Mitchell, Sirmirgham
Jahn Willtam Rose, b, Hirmtngfom
Htan Thomas Williams, St
Thak Force on Fee Bizpute Resolution
Co-chalr;
Rodney Anidrew Max, fimiighiam
Conchair
William Woodrow Sanderson, I, Hunfsedlle
Tames Harry Blalock, Homwereond
Donahd Duane Doerr, Jr, Saw Minetie
Henry Frohsing, Birmiriptnm
William Hurlon Hadrston, 11, Breeivigham
Gregory Hascal Hawley, Birninglunn
Peggdy Cheistine Hooker, Bivningfuim
Gy 1. Hoopey, Blrmingfom
James Smith Llovd, Birmvighn
Clurles Nowl McKnight, Madidle
Michael Stephen McNair, Mobile
Amy Kirkland Myers, Biemghonnm
Johin Aubrey Nichols, Luernw
Hoebert Grithin Robison, Masfon
Willam Haleem Saliba, Mofife
Gordun Cwen Tanner, Mehile
Georde fugustus Tonsimwlre, 1r, Meobie
William Keith Watkins, Thoy
Indigent Delense Commillee
Chalr:
Jewl Lee Sogol, Tuscaloosa
Vice-chalr
Stephen Rogler Glassroth, Montgomery
Handy Burns Brooks, Arnrgsfon
Ernest Hampton Hrown, feerreingliom
Timothy Roy Calling, Huntsedife
Katy Srmith Camypbell, Sefma
Michael Albert Crespi, Dothen
Erie Clark Davis, Dothan
Tohn Wilson Dinsmore, firminghum
Dogwald Duane Doy, I, Hag Minerfe
Jeflery Clyde Puffey, Mon!gomery
Frances Crouser French, Opelika
Bruce Alan Gandner, Hurdtsodle
Joseph Henry Hilley, Birviragdam
John Lowis Knowles, Geon

Dhivid Savagle Luker, Birmngfunm
lohn Earl Paluexi, Carroffton

Brenda Joyee Prerce, Mobile

Maswell Homer Pulliam, Jr., Birmirigphan
Patricia Leigh Sansone, Marttgomery
James Diwaght Smith, Puscaloosa
Brvin Alles Stevenson, Martgomery
Randall Scott Susskind, Montgormaery
Seth Badtour Thompson, Cufiman
Nl Mk White, firmmghom

Wendy Lee Willinms, Hirnmglun

Joel Laee Williams, oy

Rabert VYon Wooldridge, 11, Tiscofios

Insurence Programs Committes

Chalr:

James Hentley Owens, L, Biringhiom
Vieo-chain

Elizabeth Coun Bockwalter, Montgonery
Clitford Lows Callts, Jv., Rafabowe Clly
Bames Adexancher [laggerty, Ir, Hirmaghiom
Henwy Thomis Hengel, Birminglinn
Ralph Nicolson Hobhs, Selira

Randall Keith Hunler, Mostoormry
Rhon Eugene Jones, Mardtgomery

Telfery Wayne Kelley, £fba

Willizim Marvison Kennedy, Thsoolonsa
Banks Christian Ladd, Mobile

Recen ) Lo, Hirminglam

Lon Bosden Long, Jr, Bivemmghom
ity Conk Love, Tadfadog

Elizabweth Conart MeAdory, Aufaen

Panil Albert Miller, Bimimglunn

Michael Douglas Mulvaney, feremmgham
Brian Kenneth Parker, Bermingluam
Ulenn Allan Farker, Monfgomiry
Willkam Feanklin Patty, Mositgorery
Thomas Joseph Saunders, Mandfgomery
Kathy Eliine Segler, Montgomery
Frederic William Singtan, Jr., Gadsden
Stuart Edwin Smith, Huntseife

Lisa Do Van Waglner, Meostgomery

Judiclal Conference for the Stale of Alnbama

Michael Leon Edwards, fiemimglam
William Lovard Lee, 11, Dathan
Chuirles Averctt Stakely, Ir, Mondgomsery

L Dy Commities

Chainy

Teddi Lane Carte-Turner, Momigorery
Viee-chalr:

Davidd Lawrence Faulkner, Jr, firmingfuom
Gaardon Gray Arimstrong, 18, Mobife
Shirley Zeigler Osboroe Brown, Mordgamery
Chirls Steve Chirist, Sirminghien

lanie Baker Clarke, Mostgomery

oy Scaott Colson, 111, Birmiinigfien
Manianne Tipton Cosse, Affarfa

Charles David Decker, Dothin

Lymels Leigh Flynt, Montgomery
Richard Bartlett Garrelt, Momdfgomery
Diwen Wigiting Hare, Movtroewille
Thoraas Bailey Klinney, Monfourmery
Charles 13, Langford, Mondgomeny
Walter Franklin MeAedle, Sirmungfran
Stephen Wright Mullins, Pascapodis
Valerie Lynmwe Palmiedo, Armiston

Robert Jackson Russell, Jv., Mastpomory
Schma Dingler Smith, Mobile

Terri Murvell Snow, Hesserner

Charles Amos Thompson, Rirmirglum
Alvin Hobmies Whiddon, Jr,, Mobde

Commiltee on Lawsey Abvertising snd Solleitation

Chalr:

Tony George Miller, Serminghom
Viee-chair:

Thewvas Bymam Albritton, Andafusio
Marcus Clay Alspagh, Birminghn
Tulan Donald Ranks, Mobde

Billy Charles Bedsole, Mabile

Williarn Haynes Brooks, Birminpham
Todw Dawalne Brown, Modile




William Crumbly Byrd, 1, Berringhumm
Anthony Lee Cicio Ir, Birmingham
David Stephen Conrad, Mobile

Robert Chester Dillon, Anndsfor

David Paul Dorn, Bemingham

Stevan Kent Googer, Berrnimghinm

Irvin Grodsky, Mohile

Francis Hutcheson Hare, br, Rirmingham
Wichard Freeman Horsley, Birminigharm
Thomas Marvin Lite, Tatfadege
Richard Hunley Monk, 11, Birmivigluem
William Alexander Moseley, Mobdle

John Milton Pennicgton, Beminglam
Rarry Alan Ragsdale, Birmingham
William Boyd Reeves, Mobile

Johin Paul Scott, Jv., Beningham
Kenneth Edward Sexton, 1, Birminghim
*alrick Michael Shegon, Montgomery
Karla Ann Shivers, Praffeile

rana Jill Stmpson, Aamseilfe

William Franklin Smith, 11, Berrmngham
Marcus Lavon Whatley, Afibaster

Chifton Earl Wright, Florence

James Alexander Yance, Mobife

Committee on Lawyer Public Helations, Information
and Medis Relations

Chair:

Gerald Raymond Paulk, Scoftsbaoro
Viee-chnir

Frank Butler Potts, rlorence
Berjamin Howard Albritton, Mobile
Jere Locke Beasley, Mondgornery
Howard McGnfl Belser, Jr., Iveatir
Philip Russell Collins, Monfoomery
Mark Anthony Dutton, Malton
Greggd Branthey Everett, Monfgomery
Denise Ann Ferguson, Heanbsille
Robin Hansen Graves, Birminghim
Mac Bell Greaves, Heernmghiam

John Ralph Gunn, Roarnoke

Stephen Van Hamimond, Decatur
Allcia Kay Faynes, Blrermingfiom
James Gorman Houston, Ir, Marttgormery
Woodrow Eugene Howard, 111, Mobife
Rbisnn Eugene Jones, Mondgosmiory
Walter Allen Kelley, Heumtsoiife

Ralph Peyton Loveless, Mobile
Jacqueling Lee Lyon Mixon, Montgomery
James Flynn Moginge, Mordgomerny
Lasa Any Narrell-Mexl, Birmingham
Lisa Tinsley O'Hara, Mobile

Hobert Lester Pittmas, Mortigomery
Iras Dravton Pruitt, Ir, Livdingston
Michael Dennis Rogers, Armiston
Andrew Johin Rutens, Mobife

Mitchell Khaled Shelly, Maohite

Dale Rouse Waid, Clemifors

Kathrine Owens Wilbuen, Rirnmigham
Lawyer Refermal Senvice Board of Trustees
Chair:

Gregory Allen Reeves Decatur
Vice-chair:

Daniel Gary Hamm, Monitgormery
Glenn Nelsan Raxter, Thscafonsa
Melissa Charlton Bowen, Prafteille
Robert Hosea Brogden, Ozark

Daniel Hosmer Craven, Ir, Gulf Shores
Damma Coon Crooks, [aefewile
Thomas Lewis Davis, Birrringham
Robert Curey Fairclots, Troy

Darla Tolomed Furman, Huntsedle
Timathy David Girmer, Gualf Shores
Jackie O'Neal Isom, Hamifton

Vinson Wilson Jaye, Wetempha
James Alfved Kee, Jr., Birmingham
Jarmes Wilson Mitchell, Florenoe
Joseph Anthony Morrs, Dothin
Rchard Russell Newton, Tlescadoosa
HRoger William Pierce, Aubern

James Herekiah Seale, 111 Gravmsbore
Carl Brandon Selters, 01, Greenedfe
Thomas Albert Smith, Jr., Cialnum
Lwughin Morton Stewart, I, Annieston
Honald Howard Strawbridgde, Verron
Diawvid Windell Vickers, Mantgomery
Richard Warren Whittaker, Eviderprise
Cliton Earl Wright, Floreace
Thomas Fredrick Young, Ir., Alevander City
Eaveers Helptng Lavwyers Committes
Chair
Paul Archie Phillips, Rirringhiam
Vice-chaln
Jarnes Scott Langner, Birmingham
Rabert Brown Aderholt, Moanfgomerny
Dawtdd Eddward Avery, 11, Mortgomery
Jowt Victor Bowman, Amadsion
Bowen Hill Brassell, Pl City
William Terry Bullarsd, Dadfsan
Ira David Cherniak, Mobile
Geary Alived Gaston, Mobile
Robert Wellington Gwin, b, Birmingham
Charbea Bernard Hess, Oeark
Preston Lee Hicks, Fofey
Thomas Roy fones, Jr., Thicalonsa
tohin Charles Kelsey, Contre
Barry Clavton Leavell, Monfgomery
samel Graham McKerall, Gead Shores
Nancy Howell Mitchell, Northport
Leonard Kenneth Moore, Pessemer
Michael Alan Newsom, Bimtingham
Darothy Ferrell Norwood, Montgomery
Beninett Lee Pugh, Rirmingham
James Chnstopher Reilly, finmingham
Julien Massey Relie, Jr., Birningham
Jarmes Middleton Sizemore, Ir, Motgorery
Tames O, Standridge, Thsealoosa
Carlton Terrell Wynn, Jr., Breiinghun
Task Force on Lagal Education
Chair:
William Holcombe Pryar, Jr., Montgomery
Viceschnir:
Calin Henry Luke, firminpheam
Orrin Kaley Aines, LL Mobde
Carl Michael RBenson, Aubiiri
Christoffer Peter Bobag, 10, Rirmmghanm
Charles Dubose Cole, Birmmingfm
Wendy Brooks Crew, Hiveingfiam
Gregory Stephen Cusimane, Gadvden
Michael Dwiayne Ermert, Bemiingham
Denise Ann Ferguson, Husisedllo
Chrislopher Ralph Jones, Faoafoos:
Harold Beryl Kushner, Hfrmingham
Edward Dougllas Lanford, Jr, Puscoloosa
Jenelle Mims Marsh, fscaloosa
Danna Sanders Pate, Herdsoilte
Wesley Pipes, Mobili
Ronvee Allen Ray, 1T, Mobile
Robert Wemner Rieder, Jv, furitseile
Michael Reid Silberman, Bimingham
Jamies Timathy Smith, Birmingham
James Frank Vickrey, Ir, Maigomery
Susan Jane Walker, Mordgomery
Joel Lee Williams, Tioy
Committee on Local Bar Acthitiea and Services
Chair
Holman Harold Stephens, Hudsoifie
Vice-chalr:
Edward Burns Parker, 11, Montgomery
Richard Martin Adams, Dailian
James Tutlt Barrett, Oneldika
Richard Goidwin Brock, Mabile
Venessa Vann Campbell, Birminigham
Mary Lynn Campist, Sivenfngfiam
Henry Crowell Chappell, I, Mosdgamery
Drehorah Ann Griffin, Mobde
John Predric Ingdram, Strmingham
Michael Dale McKibben, Birmiinghom
Mark Anthony McWhaorter, Hirrmingham

Josephy Anthony Morris, Dothin
Joseph Trent Scofield, Birmimglen
Bradley Jerome Sklar, Birmingham
Lirenda Smith Stedham, Anrtiston
Mark Thomas Waggoner, itirmingham
Melinda Mitchell Waters, Monitgonry
Herbert Harold West, Ir, Bfemnglicm
Johin Cortis Wrght, 11, Gudsden

Thnk Foree on Membership Services
Chly:
Alva Manson Lambert, Monfgomery
Vicu-chuslr:
Samuel Alexander Spoon, Monfgormery
Bovd Frederick Camphell, Morttgomiery
Sarah Jean Carlisle, Herreimgham
Perryn Godbee Carvoll, Hlrmighaten
Tarimy Lorralne Frazier, Sausalito
Koy Wylle Granger, T, Mortgomery
Ann Dunagan Marshall, Hirmingham
Roy liver McCord, Gadsden
Michael Lyndon McKertey, Birmidngliarn
Michael Stephen McNairy, Mobie
Maryanne Elizabeth Melko, Mantgomery
Salem Nasail Resha, Jv, fiirningham
Michael Stephen Sealy, Montgomery
Leon Bernard Smithart, Undon Spremgs
Gerald Bernard Taylor, Jr., Birmingfiam
William Brice Woodward, I, Huniseille

Milltary Law Commitiee
Chalr:
Bernand Boozer UDowns, Jr, Birmingluim
Vice-chair:
lohin Joseph Park, I, Monigamery
Julian Donald Banks, Mobdle
Andrew Joseph Caleman, Btrmmaiggharn
Azt David Fawal, Hirminghim
Conrad Murphiree Fowler, Jv., Coltanbioma
Thomas Elliott Jones, Adubrirm
Cain James Kennedy, Mobife
Johin Thomas Kingd, Jr., Biringham
Michael Arthur Kirtland, Montgomery
Sardra Kay Meadows, Mobife
Robert Turner Meadows, 11, Opefii
Walter Darrell Phillips, Maveed! AFR
William Harvey Roe, Oneorifa
William Edward Scully, Jr., Dapfing
Cliarles Larry Sparks, Sinningham
Richard Allan Thompson, Jr., Tuscaloosa
Williarm Cox Tuckes, Vv, Hirminghemi
Jon Keith Turmer, Mondgomery
Everett McRae Urech, fxahaifle
Jack Wiltred Wallace, Ir, Menfgomery

Task Force on Minerity Participstion and Opportunity

Chalr:

Russell Jackson Drake, Mirmingham
Viee-chalr:

Charles Price, Montgomry

Beverly Poole Baker, fiirmimghaim
Renee Blackmaon-Hagler, Birmidigham
Delores Rosetts Boyd, Montgomery
Houstan Lanier Brown, Sirenamghan
Paige MeCoy Carpenter, Tiscaloosa
Cynithia Williams Clinton, Moatgomery
Jahn James Coleman, Jr, Birming/m
Cedric Bernard Colvin, Mortgomaery
Artur Genestre Davis, Monlgomeny
Thomas Richard Deliray, Morigomiery
John Croom Falkenberry, Birmingham
Thoimas Henry Pigures, Mobile

Sara Frances Heidt, Hirninghan
Willie Jubius Huntley, Jr., Mobite
Tarmara Young Lee, Monigomny
Patricia Trott Mandl, Hirmingham
Tyrone Carlton Means, Mantgomery
Kenneth Jay Mendelsohn, Monfiomeey
Dermetrius Caiphus Newton, Birmigpliam
Max Cleveland Pope, Ir,, Rirmingham
Frederic Albert Ransom, Anrisforn
Kenneth O'Neal Siemon, Sirmingham
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Stewart Gregory Springer, Birminghanm

Cleophus Thivmas, Jr, Areristorn

Rabert Simims Thompson, Tiskiogee
PPrepakd Leilal Services Commillee

Chair:

Robert Barl Sasser, Monfoomery

Vice-chalr:

John Brantley Crawley, Mostgomery

George Milton Beason, Ir, Hunitsoitfe

Williaim Terry Bullird, Dothan

Hitary Colerman Burton, Hiisoiffe

Jenmiler Michaels Chambliss, Mandgomery

Thomas Lewis Davis, Birminghom

Wiltiam Cater Elliott, Montgurmery

Renmeth Dewayne Hampton, Huntadfe

Billy Wayne Jackson, Cullerian

John Fred Kingeen, Birmimohion

Lance Everetl Kuvkendll, Hedsedffe

Geralid Lee Miller, Sfviminigham

Deninis Lowell Rushing, Asfodte

Hattie Marie Hall Thornton, Momdgomery
Commlitee on Kules of Professlonal Conduct

Chair:

William Burton Hareston, HI, Méendigham

Vice-chair

Douglas Joseph Centena, Hirrminghurm

Joseph Patrick Henican Babington, Mobile

Anthony L, Cicio, firmdngien

Charles McDowel! Crook, Montaoreny

Thomas Renfro Elllott, Jr., Sinnmgham

Jesse Price Evans, I, feringhim

Hruce Lister Gordon, Birmimigham

Chiristopher Joseph Hughes, Morlgomery

Ales Walter Jackson, Mantgosmry

Rogler Glen Killian, For? Puyre

Robert Dale MeWhorter, M., Gadsden

William Hayes Mills, Birmiingham

Larry Brooks Moore, Movere

Jahn Nick Pappanastos, Monfgomaerny

atrick Davad Pinkston, Weltmpka

Johy Paul Scott, I, Biremmgham

Bergamin Barmett Spradling, 11, Bireingham

Michael Edward Upchurchy, Mobife
Tames Eugene Willlams, Monfoorry
Phvsd Georgle Wirtes, Ir, Mobile

Solo and Small Firm Practltioners Commitiee

Chair

Paul Alams Brantley, Monfgormery

Vice-chair:

Williamy Harold Allwitkon, IV, Arefafisio
Tatelck Joseph Andervson, Athens
Eberhard Erich Ball, Hay Minette

Thorras Hall Boggs, Jr., Demopolis

Joseph Thomas Booth, IV, Maontoomesiy
Mary Lymn Camnpis|, Heeminghiamn

illy Lennard Carter, Mordgonmery
Larry Joel Colling, Murniy City

Neal Presley Conndr, Doy

Edgar Cuthbert Gentle, 11, Mirringliem
Laura Kale Gregory, Norihport

John Frank Head, Cofurmibiana

Willie Julives Huntley, 3r,, Modife

Johin Maclin Kennemer, fhscurmbia
Dan Cleera King, 11, Hessamer

Willkm Detarnetle King, IV, Carroffion
William (liver Kirk, Ir., Carrodlton
Jenriler Lee Lunt, Morfgomaery
Kendall Walton Maddox, Birmingham
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Legislative Wrap-Up
fContinued from page 348}

University of Alabama School of Law,
Custodial Trust Act-Alabama does not
have such a law but will be addressing
this act under the leadership of altorney
L.B. Feld of Birmingham. This law is
designed to provide a statulory standby
inter vivos trust for individuals who typi-
cally are not as affluent or sophisticated
and are probably represented by atlor-
neys engaded in general practice rather
than specialized estate practice, The
UCTA benefits the elderly as an alterna-
tive to court administration of assets in
the event of disability or incapacity.
Pransfer on Death Act-Upon the com-
pletion of the revision of the Custodial
Trust Review, the committee will look at
the law dealing with transters on death,
When Alabama passed its himited lia-
hility company law it was the 14th stale
Lo do so, Now virtually every state has
passed such a law. The Commission on
Uniform State Laws has subsequently
drafted a uniform act. Further, the
Internal Revenue Service 18 considering
new regulations which may need to be
addressed. The Limited Liability
Partnership Act was passed by the
Legislalure earlier this year and
although it has not gone inte effect, a
standby committee 1s available to moni-
tor the effect these two laws have and Lo
answer guestions thal may be needed.
Anvone wishing any other or further
information concerning the Institute or
any of ils projects may contacl Bob
McCurley, director, Alabama Law
Institute, P.O. Box 861425, Tuscaloosa,
Alabama 35486-0013, FAX (205) 348-
8411, or phone (205) 348-7411, W




Godbold Receives Devitt Distinguished Service to
Justice Award

Senior Circuit Judge John C. Godbold of
Montgomery was presented the Edward J.
Devitt Distinguished Service to Justice Award
in a ceremony at the Federal Courthouse in
Montgomery, Judge Godbold becomes the 15th
recipient of this national award and the second
Alabamian. Senior Circuit Judge Frank M. : .
Johnson received the Devitt award in 1983. U.S, Supreme Court Justice and Mrs. Anthony

Judge Godbold was nominated to the U.S. M. Kenmedy and Senior Circuit Judge and Mrs.
Court of Appeals for the Fifth Circuit in 1966 by John C. Godbold
President Lyndon Johnson. In 1968, he began working toward the division of the Fifth
Circuit into two separate circuits. His efforts and other judges did not succeed until
1981, the year he became chief judge of the Fifth Circuit. When the Fifth Circuit diviced
Into two circuits, Judge Godbold became the first chief judge of the new Eleventh
Circuit. He is the only person to have been chief judge of two circuits. For five years,
1976-1981, Judge Godbold served as a member of the board of the Federal Judicial
Center. He became a member of the Judicial Conference of the United States in 1981,
Judge Godbold served as a member of the beard of the Federal Judicial Center. He
became a member of the Judicial Conference of the United States in 1981, a member-
ship he held through 1986. Shortly after resigning as chief judge in September 1986,
Judge Godbold became director of the Federal Judicial Center in Washingten, D.C., a
post he held until he returned to duty as a senior judge with the Eleventh Circuit in
March 1990. He continues 1o sit with the Eleventh Circuit and as a visiting judge with
several other circuits.

Judge Godbold’s selection as the 1996 recipient of the Devitt award recognized his
administrative accomplishmants and how he supervised dividing the Fifth Circuit when
no model for such a spilt existed. The award further recognizes how, as director of the
Federal Judicial Center, he precisely defined the function and goal of the RIC and how,
through new means of teaching and decentralization, he made educational programs
easier for thousands of judges to attend. As noted at the presentation of the Devitt
award: “Judge Godbold's long career demonstrates that judicial independence fosters
the originality, creativity, commitment, and diligence that all federal judges seek as they
sarve the cause of justice and freedom.”

The selection panel for this year's Devitt award included Justice Anthony M. Kennedy,
associate justice of the Supreme Court; Judge Procter Hug, Jr., U.S. Court of Appeals
for the Ninth Circuit; and Judge Sarah Evans Barker, U.S. District Court for the Southern
District of Indiana.

The Alabama State Bar hosted a dinner in honor of Judge Godbold following the
presantation of the Devitt award,
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INTENTIONAL
INJURY EXCLUSION
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't is thought by some that where a lia-
Lhility insurance palicy provides cover-
age for bodily injury or property damage
which occurs during the poelicy period
that the bodily injury or property damage
must have been fortuitous, “The over-
whelming majority of courts, including
the Supreme Court of the United States,
have adopted the fortuity doctrine and
have limited insurance coverage, regard-
less of the language of a particular policy,
Lo fortuitous or accidental events,”
Ostranger and Newman, Handbook on
Insurance Coverage Dispules, Printice
Hall Law and Business (5th Ed.). It may
well be that the above rule is correct
where all risk policies are involved bul
may nol be the law in Alabama where
third parly coverage 15 involved, bul on
the other hand, it may, It all depends on
what Alabama case one chooses to follow.

Some 11th Circuil cases have held that
Alabama's public policy prohibits insur-
ance coverage of intentional wrongs. The
case of Burnham Shoes, ine. v, West
American Ins, Co., 504 S0.2d 238
{Ala, 1987) expressly refused to comment
on whether insuring against an inten-
tional act violated public policy or not,
Titan Indem. Co. v, Riley, ___ So.2d

{Ala. 1996) correctly put that propo-
sition to sleep. ... Alabama's public policy

does not prohibil the enforcement of a
cantract where an insurer agrees to pay
for injuries suffered by third parties as a
resull of intentional acts of the insured.”

In 1957, the Fifth Circuit, in Thomason
i United States Fidelity & Guaranty
Company, 248 F.2d 417 (1957), applying
Alabama law, concluded tha! where an
insured, not knowing that a row of stakes
dicl nat properly mark a boundary line,
intentionally entered and cleared proper-
ty belonging Lo a country club, there was
no coverage because the act was an inten-
tional one. The court said that, “Where
the acts are voluntary and intentional and
the injury is the natural result of the act,
the result was nol caused by accident
even though that resull may not have
been unexpected, unforeseen and unin-
tended.” fd, at 419, The poticy in that
case insured against sums the insured
was legally required to pay “caused by
accident.” That case clearly does not state
the present Alabama law,

In 1973, the 180 form, used by the
major insurers, broadened the coverage
by providing protection for bodily injury
and properly damage caused by an
“occurrence.” The policy deiined "occur-
rence” as an aceident resulting in bodily
injury or property damage neither
“expected or intended from the stand-
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point of the insured.” The definition of
“occurrence” made it plain thal inten-
tional acts of an insured, where Ae either
expected or intended the injury, was nol
covered,

The 1990 180 form provides:

1. Insuring Agreement,

a.  We will pay those sums that
the insured becomes legally oblig-
ated to pay as damages because of
“bodily injury” or “property dam-
age” to which this insurance
applies. We will have the right and
duty Lo defend any “suit" seeking
those damages, We may at our dis-
cretion investigate any “occur-
rence” and settle any claim or
“suit” that may resull,

The "expected or intended” language
was removed from the definition of
“occurrence” but was included as an
exclusion;

This insurance does not apply to:

. "Bodily injury” or “property
damape” expected or intended
from the standpoinl of the
insured. This exclusion does not
apply to “bodily mjury” resulting
from the use of reasonable force
{o protect persons or property.

The change does not effect the applica-
tion of the provision.

The fortuity doctrine evolved in the
context of maritime and all-risk msur-
ance, however, there is a cerlain degree
of that doctrine retained in third party
insurance. The exclusion noted above,
pertaining to “bodily injury or property
damage expected or intended,” clearly
provades that damage which s intended
or expected by an insured is nol fortu
itous and, therelore, not covered,

There should be no problem with the
foregoing statements, however, there 1s a
large problem in determining whal stan-
dard is to be used as to whether an
intentional act is covered. Several tests
may be found in the Alabama decisions
that have construed the effect of the
words “badily injury or property damage
expected or intended from the stand-
point of the msured.”

Hartiord Fire Ins, Cen. . Blackney, 340
So,2d 754 (Ala.1976) (reversed in
Alabamea Farm Bureau Mut. Ins. Co. 1.
Dyer, 454 50.2d 292 (Ala.1984)) stands
{or the proposition thal if an msured
could reasonably expect the injury (rom

Lhe act, there would be no coverage. In
passing, it may be noted thal Dyer is the
most cited case in Alabama setting out
the standard to be used in interpreting
the “expected or intended” language, and
where cited, excepl in one case, has
always been followed.

Townsend Ford v, Auto-Ouners ins.
Co., 656 50.2d 360 (Ala,1995), applying
an ohjective standard, stands for the
proposition that all intentional acls are
excluded from coverage,

Smith v, North River ins. Co., 340
50.2d 754 (Ala, 1978) holds thal a purely
subjective lest is necessary to determine
whether damage was expected or intend-
ed from the standpoint of the insured,
This is the overwhelming effect of the
majority of Alabama cases.

State Farm Five and Cas. Co. v, Dapis,
612 S0.2d 458 (Ala.1943) applied an
imferred infend rule, e, an injury is
inferred from the nature of the act, and
applies to child sex abuse cases. This is
the only Alabama case applying the
“inferved intent” rule oy, al least, the
only one applying it as such,

As pointed out, most cases decided by
the Alabama Supreme Court hold thal
the determination from the “standpoint
of the insured” of what he thought the
result of an intentional act would be
requires a subjective lest, The 1ssue
must be decided by a fact Tinder, In
some other cases, the court has applied
an objective test and concluded that il
18 not material what the insured
thought and has treated the exclusion-
ary language expected or intended
“from the standpoint of the insured” to
simply exclude intentional acts,

If this article accomplishes no other
purpose, it collects the major Alabama
cases deciding various Alabama interpre-
lations Lhal have been placed on the
words “Bodily Injury or Properly
Damage expected or ntended from the
standpoint of the msured.”

{1t has been pointed oul that the most
cited case in Alabama for the propoesition
that an intentional act would require
coverage if the resulting imury was not
expected or intended is Mabama Farm
Rureau Mt. Cas, Co, v, Dyer, 454 S0.2d
921 (Ala.1984), In that case, the insured
intentionally shot and killed his brother,
afler an argument over a waler ski,
Probably filled with remorse, the insured

committed suicide. The lower court

found Lhat although the shooling was

intended. the injury to the brother was

neither expected or intended from the

standpoint of the insured, The insurer

appealed, In affirming the lower courl,

the supreme court carefully explained

the purely subjective standard:
We, therefore, hold that a purely
subjective standard governs the
determination of whether the
insured Wayne Dver either
expecled or inlended o inflict
hodily injury on his brother,
William. Under this subjective
Lest, an injury is “intended from
the standpoint of the insured” if
the insured possessed the specif-
ic intent to cause bodily injury to
ancther, whereas an injury is
“expected from the standpoint of
the nsured” if the insured sub-
jectively possessed a high degree
of cerlainty that bodily njury to
another would result ivom his or
her act.

fd. at 925,

The court clearly distinguished subjec
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tive intent rationale from objective methodology by explaining:
Hecause the presumption in Lort and criminal law that
a person inlends the natural and probable conse-
quences of his or her intentional acts has no application
to the interpretation of the terms used in the “expected
or intended from the standpoint of the insured” policy
exclusion, the policy term, “expected or intended
injury,” cannot be equated with “foresecable injury.”

I, at 925,

The court has applied a subjective standard as set out and
explained in Oger in many cases: White v, Maryland Cas, Ca,,
580 So.2d 1294 (Ala. 1991} (insured filed declaratory judgment
action against his homeowners' insurance carrier, seeking an
order requiving that the insurance company defend him and
pay any judgment that might be rendered against him in a
wrongful death action arising from an intentional shooting):
Urited States Fidelity & Guar. Co. v, Armstrong, 479 S0.2d
1164 (Ala. 1985) (liability insurer soughl declaratory judgment
determining question of insurance coverage for a sewage over-
flow caused by insureds engaged in construction of sewage sys-
tem where sewage line was intentionally crushed); Allstate ins.
Co. v, Portis, 472 S0.2d 997 (Ala. 1985} (homeowner's insurer
filed declaratory judgment action Lo determine applicability of
“intentional acts” exception after wronglul death action was
filed by family of neighbor fatally shot by the
insured); Affstate Ins. Co. ¢, Shirah, 466 So,2d 940
(Ala 1985} (automaobile insurer asserted that insured
intentionally caused injuries to poelice officer who was
in pursuit of insured); Waison v. Alabama Farm
Bureau Mul, Cas. Ins, Co,, 465 50.2d 394 (Ala. 1985)

(tinsured filed a declaratory judgment action against
the insurer, seeking to have insurer defend him in a
pending assault and battery case arising from a shoot-
ing incident).

In State Farm Fire and Cas. Co, . Bavis, 612 50.2d 458
{Ala, 199:3), the court, after reviewing Dyer and other Alabama
authorities, held in a ¢lnld sex abuse case: “"Alahama joins those
jurisdictions that apply ‘the inferred-intent yule.™ fd. at 464,
Under the inferred intent rule, intent to injure 1s inferred as a
matter of law from the nature of the act commitled, Whether
injury is expected or intended by the insured is of no maller.

The Davis courl was very careful to point out that its “hold-
ing today does not alter the holding of Syer and ils progeny,
bt only creates one narrow exception of sexual abuse of chit-
dren.” 1d. at 464, (Kmphasis added),

Despile how narrow the "one narrow exception” was meant
Lo be, the court, in three months applied an objective stan-
dard in the case of Jeckson County Hospital ¢, Mlabama
Hospital Association, 619 So.2d 1369 (Ala.1993) acksan 1),
in thal case, the hospital was sued in the state court by
Adkins, a terminated employee, alleging a retaltalory dis-
charge. She alleged that the veason she was terminated was
because she filed a workers' compensation action against Lhe
hospital. Adkins and another employee, Wehb, filed sex dis-
crirmination actions against the hospital in the federal court,
The insurer refused to defend the actions and sued lor a
declaratory judgment asking the court to declare that it pro-
vided no coverage as 1o those actions, The subjecl of Juckson

{ was only the sexual discrimination case. The policy of
insurance provided coverage for injuries caused by an occur-
rence; occurrence was defined as an "accident...which
results in personal injury or property damage neither expect-
ed nor intended from the standpoint of the member.” The
lower court dranted summary judgment for Lhe insurer,
Affirming that ruling, the supreme court said: "Under the
terms of its policy with the Trust, the hospital has coverage
for unintentional acts; accordingly, the trial court properly
determined that the Trust has no duty te defend Lhe hospital
on the sexual discrimination claims.” (court's emphasis), /d.
at 1372, The courl reasoned that Lo sustain this “disparate
treatment” cause of action the plaintiff must prove that the
employer acted with discriminatory intent.

The doctrine of inferred intent was not mentioned nor was
any number of Alabama cases where the courtl applied a purely
subjective standard in interpreting the same policy language.
The court merely held that sex discrimination was an inten-
tional act and not covered, If it can be said that sexual discrim-
ination acts, as a matter of law, cause bodily injury or property
damage, the case is correct, It may be that that is whal the
courl intended.

In Octlober 1994, Jackson Coundy Hospital v. Mabama
Hospital Association Trust, 652 So.2d 233 (Ala.1994) (ackson

“Alabama joins those jurisdictions

that apply ‘the inferred-intent rule’.”

11, the supreme court determined the effect of the retaliatory
discharge allegations which was not decided in Joeckson 1 The
court affirmed the lower court's ruling on summary judgment
in favor of the insurer. The court set out the definition of
occurrence as personal injury or property damage “neither
expected or intended from the standpoint of the member.”
{court's emphasis) and held:
After reviewing the record, we conclude that the trial
court, on remand, properly entered the summary judg-
ment in favor of the Trust, Adkins's wrongful termina-
tion claim was based upon an action alleged to be
intentional on the part of the Hospilal; that is, Adkins
alleged thal the Hospital intentionally discharged her
because of her filing of a workers’ compensation claim,
£-Z Loader Boat Trailers, Inc., supra. In her complaint,
Adkins alleges that the Hospital took “intentional con-
duct in terminating the Plaintiff” and alleges that the
Hospital “intentionally terminated the Plaintiff, con-
structively or otherwise, solely because Plaintiff claimed
rights under the Workmen's Compensation Law of the
State of Alabama.” To prove her allegations, Adkins
would necessarily he required to show that the Hospital
intentionally terminated her employment because she
liled o warkers' compensation claim, In accordance
with this Court's holding in Jackson {4, we hold that the
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Trust's insurance agreement with the Hospital imposes
on the Trust no duty to provide coverage for Adkins's
wrongiul termination claim.

Id. at 235-2306.

The doctrine of inferred intent was not mentioned, nor were
the many Alubama eases concerning the application of a sub-
jective standard where an intentionai act is involved, under
substantially the same policy provisions. The case is correct
only f i can be said that a wronglul termination, as a matter
of law, will produce an injury expected or inlended.

The subjective standard and inferred-intent doctrine seemed
to have been abandoned in Jackson [ and H, in Tavor of 4 raile
that intentional acts are simply not covered. The court applied
an objective standard. The only reasenahle conclusion is thal
there are some intentional acts, that, because of their nature,
demand an objective test, According to the Jackson litigation,
retaliatory discharge because the plaintiff filed a workers' com-
pensation action and discharge because of sexual discrimina-
Lion are two such acts,

Prior to Jackson H, which was rendered on October 28, 1994,
the court, on April 1, 1994, decided the case of Capitel Allianice
Ins. Co, . Thorough-Clean, Inc., 639 80.2d 1349 (Ala,1994),
Thorough-Clean was sued for negligent and wanton praclices
in hiring, managing and supervising an employee, who raped
S.H., an emplovee of the Alabama Power Co. The Power
Company had a contract with Thorough-Clean for janitorial
services. The court pointed out that the employee of
Thorough-Clean was not an additional insured because, in
committing rape, he would have been acting outside his
employment. As to Thorough-Clean, the court applied a "pure-
ly subjective standard” to “govern the determination of
whether an insured either expecled or intended” to inflict bodi-
Iy injury and came Lo the conclusion Lthere was no evidence Lo
indicate that it knew of the propensity of the emplovee toward
violence and did not know of past arrests.

Probably to avoid the rigors of State Farm Fire & Cas. Co.
¢ Davds, (Ala. 1993) tinvolving allegations of sexual abuse
and molestation of children), in which the inferred intent
standard governed the determination of whether an insured
“intended or expected” to inflict bodily injury on another, the
Capiétal Alliance court said thal the case was distinguishable
on its facts and on the specific wording of Lthe exclusion in
the policy,

The exclusion in Davis exempted coverage lor “a. bodily injury
and property” (1) which is neither expected or intended by an
insured; or (2) to any person or properly which is the vesult of
williul and malicious acts of an insured.” The exclusion in
Thorough-Clean was, "This insurance does nol apply to ‘a’ bodily
injury expected or ntended from the standpoeint of the insured.”
It is difficult to see any real difference hetween the two provi
sions. It is here noled that exclusion (2) in the Davis case was
held by the court to be an intentional act exclusion.

Just a month prior to Jackson 1, the court held, in Haisten
. Audibon Ind. Co., 642 So.2d 404 (Ala.1994) that a subjective
test must be applied Lo determine the issue of coverage where
an insured was charged with removal of a safety device causing
a lrench to collapse resulting in the death of the plaintiifs
deceased, The court said that, in the past, it had "consistently
interpreted insurance provisions phrased exaclly like this one

at issue here, excluding coverage for injuries ‘expected or
intended from the standpoint of the insured’ as requiving a
subjective analysis of what the insured expecled or intended.”
The courl cited 11 Alabama cases for the stated proposition,
One would have thought the decision was specifically meant to
clearly nolify the bench and bar that in this state 1 subjective
test is required to determine whether or nol an injury was
expected or intended from the insured’s standpoint. Jackson I
came one month later!
On March 25, 1994, in the case of Townsend Ford, Ine. v
Auto-Ouners s, Co., 656 S0.2d 360 (Ala. 1995), the court
opined that intentional fraud was not covered, holding il was
an intentional act excluded by the words “bodily injury or
property damage expected or intended from the standpoint of
the insured,” On rehearing, that decision was withdrawn and
1 substitute opinion was rendered on February 17, 19495,
which at least as to intentional fraud, opined the same thing.
During thal period (11 months) Jackson 1 was decided (sex
diserimination claims not covered because an intentional act)
as was Capétal Mliance (rape to be judged by subjective stan
dard} and Hadsten (intentional removal of safety device
required subjective standard),
Some three months following Towensend came Jackson v,
State Farm Fire and Cas. Co,, 661 S0.2d 232 (Al 1995), In
that case an insured shot and killed a person who stole his
automobile. He was acquilted of charges of assault in the
first degree, State Farm refused to defend an action filed by
the deceased’s representative on the basis of an exclusion
exempling coverage for “a. bodily injury {11 which is
neither expected or intended.” The supreme court held thal
whether the intentional shooting causing jury was expect-
ed or intended from the standpoint of the insured required a
subjective standard, Justice Cook pointed oul that, in
Alabama Farm Bureau Mut, Cas, Co. v. Dyer, 454 S0.2d 921
{Ala. 1984}, the courl would not allow evidence to be admit-
led of the insured’s conviction of manslaughter “which
requires a finding of objective intent” to be used "as evidence
that [the defendant] subjectively intended Lo injury |Lhe
decedent]” and commented:
Il a conviction, standing alone, does not conclusively
eslablish the elements of subjective intent Lo mjure
another, how can someone's acquittal be considered
conclusive on the question of thal person's intent?
The facts of this case create a genume issue of disput-
ed fact as to whether Lambert, Jr., subjectively intend-
ed to shoot Goldsmith,

Jackson, 661 So.2d at 233,

1t would appear that, if rape, shootings and intentienal
removal of a safely device require a subjective test Lo deter-
mine, from the standpoint of the insurved whether or not he
expected or intended bodily injury or property damage, aff
intentional acls should require the same test, with the excep-
tion of sexual molestation of children where intent to injure is
inferred or if there are other acts that fall into the same cate
gory wilh sexual molestation of children. Where this is so, the
supreme courl should say so.

There are two cases that musl be read Logether Lo under-
stand the present status of at least intentional fraud. City
Keally, nc. v, Continental Cas, Co., 623 S0.2d 1039 (Ala. 1993)




there referved to as Continental 1) and Continental Cas. Co. 1.
City Kealty, Inc., 673 S0.2d 399 (Ala.1995), rehearing denied
Oclober 20, 1995, (here veferred to as Continental 1),

In Continental I, the courl reinstated a $300,000 verdict in
favor of the plaintiffs, growing out of fraudulent misrepresenta-
Lion in reference Lo the sale of residential property. In that
same decision, it overturned a summary judgment ruling in
lavor of Continental to the effect that its policy was not applic-
able because the alleged fraud was intentional, On reversing,
the court pointed out that there was evidence Cochran acted
with intent to irflict the harm on the Forbuses and agreed that
the summary judgment in Continental's favor was improper,
The courl pointed out that, “The summary judgment was based
on evidence from the Forbus trial. There were issues of materi-
al fact ot the trial; the culpability of Cochran was an issue of
material fact at the trial, and is an issue of considerable fact
here. Furthermore, a determination of Cochran's degree of cul-
pability was not indicated by the jury's verdict.” .... “The evi-
dence before the trial court on the summary judgment motion,
that from the Forbus trial, created genuine issues of material
fact," /d, al 1047,

Continental  was decided prior Lo Townsend
and onlyy holds that there was evidence both
ways as 1o whether the defendant's sales people
acted intentionally Lo defraud. On remand, the
trial court changed its mind and determined
that the errors and omissions policy did provide
coverage for the $300,000 judgment.

Continental appealed that ruling, and in
Continental H, the supreme courl, relying on
the cases of Alabama Farm Bureau Mul. Cas,
Ins. Co. v, Dyer, 454 50.2d 921 (Ala.1984)
fintentional killing of brother over a water ski
required a subjective standard) and United States Fidelity &
Guar, Co. v. Armsirong, 479 S0.2d 1164 (Ala.1985) {subjective
Ltest applied where insured intentionally erushed a sewer line),
affirmed the lower court. The supreme court, applying a sub-
jective test, said: “From a review of the record, we conclude
Lhat, although the evidence was disputed, there was evidence Lo
support the trial courl’s finding that Cochran's actions were
covered by the language of the ervors and omissions policy, i.e.,
thal Martha Cochran did not expect or intend the injury to the
Forbuses as a result of her actions,”

Teevnserd was decided prior to Continental T and needs
elaboration, In that case, intentional fraud was alleged by a
customer of Townsend in that an employee of Townsend, in the
sale of an automobile, represented that it had only been driven
by Ford managers under the constant ownership of Ford Motor
Company and was being sold as a demonstrator, when actually
the car had been used as a rental car. Auto-Owners hrought a
declaratory action, taking the position that an exclusion in its
policy “a. ‘Bodily injury’ or ‘property damage’ expected or
intended from the standpoint of the insured,” excluded cover-
age for claims of intentional fraud. The trial court agreed with
Allstate and Townsend appealed. The supreme court, relving on
Tapscott v. Allstate Ins, Co., 526 50.2d 1208 (Ala.1977) (mali-
clous and false imprisonment, detaining and arresting the
plaintiff, intentional infliction of emolional distress were not
covered “because there was no dispute over the fact that this

case involved only claims for intentional conduct.”) and Ladner
i, Sou. Guar. Ins. Co., 347 S0.2d 100 (Ala.1977) (misrepresen-
tations involved in the sale of property alleged as intentional)
held: “The complaints in the underlying aclions allege that the
plaintifl suffered damages as a proximate resull consequence of
intentional acts of fraud by Townsend Ford's agents. Under
Ladner and Tapscodt there is no duly under the insurance poli-
cy o defend the allegations of intentional fraud.” Townsend,
656 So.2d at 363,

The court went further Lo say there is coverage under the
cause of action suppression of a material fact since thal cause
of action is not necessarily an intentional act “although” if
shown to have been committed intentionally, it can come
under the same exclusion.

It is here vespectfully stated that the court, in Thumsend,
may have confused the exclusion which refers to damages as
expected from the standpoint of the insured as being an inten-
tional act exclusion, rather than an intentional injury exclu-
sion as the provision seems, with no ambiguity, to be an injury
exclusion, not an act exclusion,

The question remaing: Where intentional fraud is alleged, is

. + » the court applied a

“purely subjective standard” to “govern the
determination of whether an insured

either expected or intended”
to inflict bodily injury . . .

coverage, as a matter of law, excluded (Tounsend) or is it nec-
essary to apply a subjective test to determine the state of mind
of the insured {(Continental 1f)? Surely the two cases cannol be
distinguished on the basis that intentional fraud in Townsend
was in Lhe sale of an automaobile and the intentional fraud in
Continental ff the sale of real estate. It 18 supposed Uhal
Contimemtal i1, since il was the court's last declaration, takes
precedence over Towrisend.,

The words of the dissenting judge, in Thomason Contractor
o U.S.EEG,, 248 F2d 417 (Gth Cir.1979) {applying Ala. law)
quite effectively point oul where a rule denying coverage mere-
ly because an act 1 intention would lead:

As truly so as innumerable similar cases which might
he conjectured, such as (a) a wife takes her hushand's
medicine by mistake and the resultant injury to her is
caused by accident; (b) a hunter is mistaken for a deer
and fatally shot by his companion and his death s
caused by accident; (c) the owner of a prospective road-
side business has just paved the approach from the
highway Lo his business, a motorist mistakes the line of
the right of way and drives over the property line, dam-
aging the newly laid pavement, against by accddent,

In the case of Universal Underwriters ins. Co, v, Stokes,
490 F.2d 598 (11th Cir.1993), applying Alabama law, the
court affirmed a lower court ruling that intentional interfer-
ence with contractual and business relations were covered, if
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the insured did not expect or intend harm and the determi-
nalion of thal question was a question of fact for the jury.
The court commented on the troublesome and unexplainable
cases of Tapscott and Ladner, In distinguishing those cases,
the Courl said:

Universal argues, however, that Alabama has adopled

an exception to this general construction when the

insured {s charged with an intentional tort, According

to Universal, Alabama has established that intentional

torts will always he barred from coverage under policy

provisions limiting coverage to injuries nol “intended

or expected” by the insured, See Tapsealt v, Allstate

Ins. Co., 526 50.2d 570, 573-75 (Ala. 1988); Ladner &

Co. Inc. v, Southern Guaranty Ins. Co,, 347 So.2d 100,

103-04 (Ala. 1977),

Our review of Alabama law indicates that although
Alabama courts have indicated some willingness to
presume that an intentional tortleasor intends or
expects injury by ils actions, the Alabama decisions
rendered thus far have notl abandoned the traditional
analysis of deterrmining the insured's subjective intent
to injure. Thus, in Ladner and Tapscot?, the pleadings
themselves alleged thal the insured parties subjective-
ly intended or expected injury to result from their tor-
tious actions. See Tapscolt, 526 S0.2d at 572 (com-
plaint alleging intentional infliction of emotional dis-
tress and malicious and false imprisonment, detain-
ment, and arrest indicated that the defendant inlen-
tionally caused the defendant’s injuries, and the plain-
ff testified under oath that the insured intentionally
acted to harm him): Ladner, 347 50.2d at 102-03 {Lthe
insured necessarily “expected” the flood damages sul-
fered by the plaintifls under the plantills’ allegation
that the insured fraudulently sold them praperty
which it knew would flood).

Moreover, the courl in Tapscott did not hold, as it
might have, thatl insurers are automatically relieved of
coverage under “intended or expected” injury limita-
tions whenever a complaint alleges only intentional
torls. Rather, the court held that when an intentional
tort is alleged, courts must proceed to "look|] to the
allegations in the complainl, as well as available
admissible evidence to determine the insurer's respon-
sibility to defend and indemnify pursuant to the con
tracl.” Tapscott, 526 S0.2d al 574. In light of
Alabama's position that the general tort doctrine of
"presumed intent” has "no application” Lo intentional
injury exclusions, we conclude that the Alabama
courls would construe the policy's occurrence clause
as affording coverage unless SCI subjectively intended
to injure Atkinson through its interference aclions,
See White, HBY S0.2d al 1295; Armistrong, 479 So.2d
at 1167,
Universal Underwriters, 990 F.2d at 603-604
It is of further interest Lo note thal the federal court (Stokes)
distinguished Tupscott and Ladner. The state court (Townsend)
followed Tapscort and Ladner, U is here respectiully suggested

that if those two cases, which appear Lo have crealed a misun-
derstanding of the difference between an éryjury exclusion and
an act exclusion, are going to continue to confuse, they be
specifically overruled or that the many, many cases involving
all sorts of intentional acts which require a subjective standard
to determine if an intentional acl 1s covered be specifically
overruled.

It is interesting Lo note thal Stekes followed Dyer and
Tapscott distinguished it. Tupscoft is the only Alakama case
that mentions Dyer that does not follow its announcement
thal whether an insured expects or intends injury to resull
from an intentional injury is a subject for a fact finder. It is not
exactly clear why Dyer was rejected by the Tupscol! court.

it is simply not true that insurers, in General Liability
Palicies, exempt coverage lor intentional acts, [nsurers expect
1o pay all damages that are nol expected or intended resulting
from bodily injuyy or property damage. For thal very reason
the exclusion reads as it does, An insurer 15 perfectly able Lo
restrict the coverage it offers in any manner it chooses, so long
as 1t does not offend public policy, The problem with narrow
coverage is iU is hard Lo sell, If an insurer desires to exclude
intentional acts, it may easily adept language to the effect thal
bodily injury and property damage are excluded if caused by an
mtentional acl, It couldn’t sell the policy, bul nevertheless, it
could adopl such a provision,

Intentional acts are the specific subject of some exclusions
usually found in special coveragdes. By such provisions, an
insurer, without ambiguity, can let his policyholder know that
intentional acts are not covered.

In Undversal Underariters Ins. Co. 0. Stokes Cherrolel, Inc.,
G90 F.2d 598 (11th Cir,1993), applying Alabama law, Universal
first Look the position that Tapscott and Ladner were clearly
the law and that intentional interference with contracl and
business relations, being an infentional act, was excluded irom
coverage, The courl correctly disagreed and held whether such
charges were covered or nol depended on whether the insured
expected or intended the injury, alleged by the plaintiff, The
courl, in face of the greal number of Alabama cases Lo the
same effect, could hardly have concluded otherwise,

Universil's second position was that the policy contained a
specific provision exempling intentional acls as opposed Lo
intentional injuries, The exclusion provided:

EXCLUSIONS - This insurance does not apply o {(a)
injury, product related damages or legal damages, il
caused by any dishonest, (raudulent, infentional or
criminil aef committed by any Insured .... (Emphasis
supplied).

The lower court, in its consideration of the exclusion, held
Lhat it was ambiguous. The appellate courl found no ambiguity
concluding:

...that Atkinsen's intentional interference claim fell
within the policy's intenlional acts exclusion. The
complaint alleges that SCI intentionally interfered
with Atkinson's business and contractual relations,
and Atkinson could not have succeeded on the elaim
on any lesser showing of intent. See Underieood v,
South Central Bell Telephone Co., 590 S0.2d 170, 177
(Ala. 194%1) (plaintiff must prove that the defendant’s
interference was intentional to recover for interfer-
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ence with business and contractual relations),
Therefore, we hold that any liability arising from SCI's
intentional Interference with Atkinson's contractual
and business relations was expressly excluded from
coverage under the terms of SCI's insurance policy.
This resull is consistent with Alabama's requirement
that the insured's duty to indemnify be determined by
examining the language employed in the insurance
policy and the allegations of the complainl, See
Tapscott, 526 So.2d at 574,

fd. al 605,

The lower court, in finding coverage, determined that the
policy was ambiguous in that the intentional act exclusion
conflicted with other parts of the policy thal clearly covered
certain specified intentional acts, The appeals court, in refer-
ence to that holding, said: "We agree with the district court
that although the policy may be ambiguous with respect Lo the
intentional torts specified for coverage, this does nol make the
exclusion ambiguous with regard to intentional torts not
named in the insurance policy.” /d. Foolnote at 605,

In Titan Ind. Co. v, Riley, 641 So.2d 766 (Als.1994), the Cily

Once the court incorrectly determined
that the policy “does preclude coverage for
intentional acts,"” the decision is absolutely

correct, There was ambiguity.

of Montgomery had in force a “Law Enforcement Officers’
Liability Coverage” policy providing coverage for all city law
enforcement officers, The policy provided coverage for an

“accurrence” which was defined as “an event ,..that resulls in :

1. personal injury the insured did not expect or intend ...."
Personal injury was defined as "Bodily injury...." The policy
then provided coverage for certain intentional acts—Tfalse
arrest, malicious prosecution, ete, Titan’s defense (relying on
the "expected or intentional” exclusion), was that "the acts
were” intentional wrongs and could not give rise Lo a duty to
defend under the policy. It contended Tor the application of an
ohjective standard,

The court held the policy was ambiguous and because of the

ambiguity, the insured was entitled to coverage, The court said:

The kanguage of the policy does preclude coverage for
intentional acts, but it also specifically provides cover-
age for acts of malicious prosecution, assault and bat-
Lery, wrongiul entry, piracy, and other offenses that
require prool of intent, Further, the policy specifically
provides coverage for claims brought under the
Federal Civil Rights Act, The conflict between these
provisions creates an inherent ambiguity within the
policy, and it is well settled in this state thal when
there is any doubl as Lo whether insurance coverage

exists under a policy, the policy must be construed for
the benefit of the insured. . .because the policy is
ambiguous on its face, we construe it against Titan
and conclude that Titan must defend the defendant on
the claims against them, (Emphasis added).

fd, al 768,

Onee the court incorrectly determined that the policy “does
preclude coverage for intentional acts,” the decision is
absolutely correct, There was ambiguity,

The Alabama court has interpreted exclusions that do not
contain the specific word “intention” as intentional act exclu-
sions, In State Farm v, Dawvis, 612 S0.2d 458, 465 (Ala. 1993)
(intent will be inferred in child sexual molestation cases) the
court held that an exclusion exempling coverage for bodily
injury ar property damage “(2) to any person or property which
is the result of willful and malicious acts of an insured.” said:

There is anothey reason why the judgment of the trial

court is due 1o be affirmed, The discussion above is

hased on the policy exclusion precluding coverage for

badily injury "which is either expected or intended by

an insured,” bul we also hold, based on the facts and
circumstances presented here, that
coverage would likewise be precluded
under the ohjective standard of the
second policy exclusion, which denies
coverage for bodily injury or property
which is the result of willful and mali-
cious acts of an insured.”
IL is interesting Lo note that the policy, in
Contiental I1, has an exclusion almost
identical to the one referred to by the
Davis court, Apparently, the court did not
consider that exclusion or was nol called
upon lo consider it. See afso Kdward
Dodge v. Penn, Nat, Mut, Cas. Ins. Ca., 510
So.2d 225 (Ala.1987) and St Pawl Five and Marine Ins, Co. v,
Moulten, Allent and Witlicans, 592 50.2d 199 (Ala.1991), inter-
preting a similar exclusion and arriving at the same result,

[n conclusion, the law, as it presently stands, is fay [rom
clear—retalintory discharge (Jeckson 1); sexual discrimination
acksan 1; detaining and arresting (Tapscott); intentional
fraud (Ladner, Tounsend); and intentional infliction of emotion-
al distress, false imprisonment, intentional suppression ol male-
rial facts (Townsend) are excluded because they are intentional
acts, Manslaughter {(Dyer); assaull and battery (Stafe Farm Fire
& Cas. Co, v, Dyer); intentional fraud (Continental 1) and lit-
erally a dozen or more cases involving intentional acts are
excluded only if the insured intended or expected the injury.

Perhaps there are certain intentional acts that are so extreme
that they simply should not be covered. An extreme case per-
haps is illustrated by the facts in Titan fnd, Co, v, Riley, 631
So.2d 766 (Ala.1994), If that is so, those acts should be named
and a formula given so one may intelligently determine what
other intentional acts are not covered. The inferred intent doc-
trine should be specifically adopted in those cases, however, acts
should not be rejected on the basis that they are intentional
acts, unfess the policy so provides. The insurers never intended
intentional acts not o be covered or they would, as some have,
specifically excluded such acls. W
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CLASSIFIED NOTICES

RATES: Members: 2 free listings of 50 words or less per bar membar per calendar year EXCEPT for "position
wanted" or “posilion offered"” listings- $35 par insertion of 50 words or lass, $.50 per additional word,
Nonmembers: $35 per insertion of 50 wards or less, $.50 per additional word. Classiliad copy and payment must be
receivad according to the lollowing publishing schedule: November "96 Issue — deadline Septamber 15, 1996
January '97 issue — deadline November 15, 1996, No deadling extensions will be mada.

Send classilied copy and payment, payabla to Tha Alabama Lawyer, 0. Alabama Lawyer Classifieds, c/o Rita Gray,
P.O. Box 4156, Monlgomery, Alabarma 36101

SERVICES

» FORENSIC DOCUMENT EXAMINER:
Handwriling, typewriling, altered docu-

mants, madical records, wills, con-
tracls, deads, checks, anonymous lat-
ters. Court-qualified, Eightean yaars'
experience, Carlified: American Board
of Foransic Document Examinars.
Mamber: American Society of
Questioned Document Examinars,
Amerlcan Academy of Forensic

Sciences, Southeastarn Associalion of

Forensic Document Examiners,
Criminal and civil matters, Carney &
Hammond Forensic Dacumant
Laberatory, 5855 Jimmy Carter

Boulevard, Norcross (Atlanta}, Goorgia

30071, Phone (770) 416-7690. Fax
(770) 416-7689,

+» DOCUMENT EXAMINER:
Examinalion of Questioned
Documants. Certited Forensic
Handwriting and Document Examiner
Twenly-nine years experience in all

forensic document problems. Formarly,

Chief Questionad Document Analyst,
USA Criminal Investigation
Laboralories. Diplomate {cerlified)-
ABFDE. Momber: ASQDE:; Al
SAFDE; NACDL. Resume and lee
schedule upon request. Hans Mayar
Gidion, 218 Marrymont Drive,
Augusta, Geargia 30907, Phone {706)
BE0-42487.

+ GRAPHICS: Powearlul, prolessional,

presentalions, posters and photamu-
rals pronto! We copy and enhance,
caption and anlarge, print and maouni
photographs, documents, charts and
graphs in bold color. Call toll-Iree for a
sample and discount coupen, Phone
(888) 347-4161. E-mail us at
impacl4161@aol.com Impact|
Graphies, PO. Box 1622, Enterprise,
Alabama 36331

DOCUMENT EXAMINER: Cerlifled
Forensic Document Examiner. Chiol
document examiner, Alabama
Department of Forensc Sciences,
relired. American Board of Farensic
Document Examiners, American
Academy ol Foransic Sciences,
Amarican Society of Questioned
Documant Examiners. Over 20 years'
expanance in state and fedoeral courts
in Alabama, Lamar Miller, 11420 N,
Kendall Driva, Suite 206-A, Mlami,
Florida 33176. In Birmingham, phonea
{205) 9688-4158. In Miami, phone (3056)
274-4460. Fax (305) 596-2618.

HANDWRITING EXPERT/FORENSIC

DOCUMENT EXAMINER: ABFDE cer-

tified; past president, Southeastern
Association of Foransic Document
Examiners; American Academy of
Foransic Sciences fellow, Fedaral
court qualified. Seventeen years' axpe-
rignca, Civil and criminal. Handwriting
comparisian, forgery delection, deleg-
tion of altered medical records and
other documenis, L. Keith Nelson,

Stone Mountaln, Georgla. Phone (770)
B79-7224,

TRAFFIC ACCIDENT RECON-
STRUCTIONIST: Casae avalualion per-
farmad wilh respect to issuas, Lagal
testimony, including deposition and
Inal. Accidant analysis, scane scale
drawing, and evidance evaluation.
Registered prolessional engineer.
Technical society member. Over 18
yoars' engineering exporlence. Trallic
accidanl invastigation training,
Background includes technical and
communicalion gkills, adversarial
expariance, and legal procaess lamiliar-
lty. Contact John E. Relnhardi, P.O.
Box 8343, Hunisville, Alabama 35824,
Phone (205) 837-6341

LEGAL RESEARCH:Legal research
help. Exparionced altornay, membaer of
the Alabama Siate Bar since 1877,
Access o Stale Law Library, WEST-
LAW available, Prompl deadline
searches. Sarah Kathryn Farnell, 112
Moore Building, Montgomary, Alabama
36104, Phone (334) 277-7937. No rap-
rasentation is made that the quality of
the legal services [0 be performed is
greater than the quality of fegal ser-
vices performed by other lawyers,

INSURANCE EXPERT WITHNESS:
Bad faith/traudfinsurance

coverage/claims matiers/imarketing
issues, Former clalm attorney with
prior sales background available 1o

Fho Aadvaena Lavwger W




consull and teslify in cases wilh lile or
health insurance disputes,
Experiencad n trial testimony.
Excellent credenlials, A.C. Jones, Jr.
J.D., CLU, Birmingham, Alabama
Phona (205) 988-3210, No representa-
fion is made that the quality of the
legal servicas to be performed is
greater than the quality of legal ser-
vices performed by olher fawyers.

« COURTROOM ANIMATION: Lat aftor-

neys and anginoers with Silicon
Graphics workstations produce broad-
cast guality 30 animation lor your case:
mechanical fadure, indusirial accidents,
automolive, patent infringement, rail-
road, medmal, manufacturing. Chimera
Digital Imaging, 833 Baronne, New
Orleans, Louisiana 70113, Phoene (504)
529-4943. Contacl Andraw Wisdom lor
damo reel and brochure,

* FORENSIC AUDIO: Audiolape
rastoration ard clanfication audia angi-
naar. Withou! altering or damaging
your original tape we can: reduca {ape
noise; increase intelligibility; maximize
speach levels; lower background noise
lo reveal vaice; digilally enhance
recording clanly. Cherry Orchard
Siudios, 713 Oliver Road,
Montgomery, Alabama 36117, Phone
(B0O) B65-4355.

» FEDERAL TAX CONSULTATION:

Enrolled Agent. Former senior IRS rev-
enue officer. Extensive axperience in tax
lien matters; levies and sales; offers-in-
compromisa; ' 00 purcent panalty; IRS
policy, procedure and practice; all lacals
of IRS collection activitios, James W,
Clark, 951 Government Street, Sulte
219, Moblle, Alabama 36604, Phone
{334) 432-9902

+ DRIVERS LICENSE REINSTATED:

Let us do the work getting your client's
Alabama driver's license reinstated.
Call with your client's name, birthday
and driver's license number, We will
find out what the stale roquiremenis
are for roinstatemant of the license.
Wa can usually have the licanses aligi-
ble for reinstatement within 24 hours,

TIMESAVERS, PO, Box 1431,
Columbia, Tennessee 38402-1431
Phone (80C) 809-0589.

SKIP TRACING-LOCATOR: Need 1o
tind someona? Wil find tha person or
no charge and no minimum fee lor
basic searches. Nationwide confidantial
sarvice with 87 parcent success rate
sarving only the legal community. Verify
USA. Call toll-free (888) 2-VERIFY.

CONSULTATION-RECORD REVIEW:
Experienced R.N./J.D. avallable for
cansullation, record review, case
aevaluatlion, ltigaton support, Expert
lindor sarvices also availabla.
Prompt and reasonabla, Phone (205)
621-0301. No represeniation s made
that the quality of the legal sarvices
to be performed s greater than the
quality of legal services performed
hy other lawyers.

POSITIONS OFFERED

« ATTORMEY JOBS: indispensable

monthly job-hunting bulletin listing
500-600 current jobs (lederal/state
government, courts, Capitol Hill, pub-
lic interest, corporations, associa-
tions, law firms, universities, tntarna-
lional organizations, RFPs) for altor-
neys at all levels of experionce in
Washinglon, D.C., nationwide and
overseas. Order the National and
Fedaral Legal Emrploymant Report,
1010 Vermont Avenue NW, #408-AB,
Washingtan, D.C, 20005, $39-3
maonths, $68-6 moenths. Phone {800)
296-9611. Visa/MC.

ATTORNEY JOBS: Associate atlornay
winted lor conservative public interesl
law lirm, Strang experience in slate
and federal ltigation, excaellent
research and drafling skills, Profer
attorney with two (o live years' experi-
ence. Send resumea and salary histary
to The American Cenler lor Law and
Juslice of Alabama, 120 Zaigler Circle
East, Mobile, Alabama 36608,
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+ WANTED: Anyone having knowl-
adge of the preparation of a last will
and tastament for Sam E. Campbell,
Jr, of 356 Linda Avenua,
Birmingham, Alabama 35226,
pleasa contact Judl Bargalnnier a!
(205) §79-0333,

FOR SALE

« LAWBOOKS: William S, Hein & Co.,
Ing., serving the legal community for
over 60 years, We buy, sell, appraise
all lawbooks. Send want lists lo fax
{716) 883-5585 or phone 1-B00-
4WM-HEIN,

« ANTIOUE ALABAMA MAPS: 1820s-
18603, Excellant lor office wall decoration
or gift. Guaranteed authentic, Write, call,
fax or o-mail for list and photos, Sol
Miller, PO, Box 1207, Huntsville,
Alabama 35807, Phone [205) 536-1521.
Fax (205) 534-0533, E-mail
SIM55@@aol.com.

+ TAX REPORTER: U.S Tax Casos,
Tax Court Memorandum Dacisions,
U.S. Board of Tax Appaals, Standard
Federal Tax Raporter with Citators A-
L. M-Z and Advance Sheals,
Alabama State Tax Reporter, S
Corporallons Guide, Federal Estate
and Gift Tax Reporter, lour sots
updated Code of Alabama, IRS
Cumulative Bulleting, $§2 per book.
Phone (205) 349-4328B, ext. 229

= LAWBOOKS: Save 50 percent on
your lawbooks, Call National Law
Rosource, America's largast law-
books dealer. Huge inventories
Lowest prices. Excellent quality
Satisflcation guarantead. Call us to
sell you unnegded books. Need
shelving? We sell new, brand name,
steel and wood shalving at diseount
prices. Free quotes. 1-800-279-7799,
National Law Resourcs




Alabama Code Of Ethics
For Mediators

Adopted by order of the Supreme Court of Alabama
December 14, 1995 and effective March 1, 1996.

L ANTRODUCTHON

This Code of Ethics for Mediators sets forth Standards to guide mediators in their mediation practices. These
Standards are intended as rules of reason and should be interpreted with reference to the purposes of mediation. This
Caode does not exhaust the moral and ethical considerations that should guide a mediator, Rather, this Code provides a
framework for the ethical practice of mediation.

Failure to comply with a Standard set out in this Code may be the basis for removal from the roster of mediators
maintained by the Alabama Center for Dispute Resolution and for such other action as may be taken by the Alabama
Supreme Court Commission on Dispute Resolution,

This Code is designed to provide guidance to mediators. Yiolation of a Standard shall not give rise to a cause of
action nor shall it create any presumption that a legal duty has been breached. Nothing in this Code should be deemed
Lo establish or augment any substantive legal duty on the part of mediators,

1 SCOPE, DEFINITION, MEDATOR'S ROLE, GENERAL PRINCIPLES, AND EFFECTIVE DATE

(a} Scope, The Standards set out in this Code shall apply to:
(1) Mediation of cases pending in courts of the State of Alabama; and
(2) Mediation conducted by persons whose names are listed on the roster of mediators maintained by the
Alabama Center for Dispute Resolution.
{b) Definition of Mediation. Medialion is a process whereby a neutral third party encourages and facili-
lates the resolution of a dispule withoul deciding whal that resolutien should be. It is an informal and
non-adversarial process whose ohjective 1s helping the disputing parties reach a mutuaily acceptahle
agreement,

{c) Mediator's Role, In mediation, decision-making authority rests with the disputing parties. The role of the media-
tor includes, but is not limited to, assisting the disputing parties in identifving {ssues, facilitating communication,
focusing the disputing parties on Ltheir inlerests, maximizing the exploration of alternatives, and helping the disputing
parties reach voluntary agreements.

(d) General Principles. Mediation is based on communication, negotiation, facilitation, and the technique or method
of solving problems, It emphasizes:

(1) The needs and interests of the disputing parties;
(2) Fairness;
i(3) Procedural flexibility;
(4) Privacy and confidentiality;
(5) Full disclosure; and
(6) Self-determination.
e) Effective Date. This Code shall govern all mediation proceedings commenced on or after March 1, 1996,

[H, STANDARTS

STANDARD L. GENERAL
(a) Integrity, Impartiality, and Professional Competence. Integrity, impartiality, and professional competence are
essential qualifications of any mediator, Professional competence means the knowledge, skill, and thoroughness rea-
sonably necessary for the mediation,
(1) A medialor shall not accept any engagement, perform any service, or undertake any act that would com-
promise the mediator’s integrity,
{2) A mediator shall maintain professional competence in mediation skills. This includes, but is not limited to:
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(A) Staying informed of, and abiding by, all statutes, rules, and administrative orders relevant lo the practice
of mediation; and
{B) Regularly engaging in educational activities promoling professional growth.
(3) If the mediator decides that a case is beyond the mediator's competence, the mediator shall decline
appointment, withdraw, or request technical assistance.
{h) Concurrent Standards, Nothing contained herein shall replace, eliminate, or render inapplicable relevant ethical
standards not in conflict with these rules that may be imposed upon any mediator by virtue of the mediator's profession,

STANDARD 2. RESPONSIBILITIES TO COURTS

A mediator shall be candid, accurate, and fully responsive te a court concerning the mediator's qualifications,
availability, and other matters pertinent Lo his or her being selected to mediate, A mediator shall observe all
administrative policies, procedural rules, and statutes that apply to mediation. A mediator shall refrain from any
activity that has the appearance of improperly influencing a courl to secure placement on a roster of mediastors or
appointment Lo a case,

STANDARD 3, THE MEIDMATION PROCESS

{a) Orientation Session, In order for parties to exercise self-determination they must understand the mediation
process, At the beginning of the mediation session, the mediator should explain the mediation process, This explana-
Lion should include:

{1) The role of the mediator as a neutral party who will facilitale the discussion between the disputing
parties but who will not decide the outcome of the dispute;

(2) The procedure that will be followed during the mediation

session or sessions;

{3) The pledge of confidentiality that applies to the mediation

Process;

(4) The fact that the mediator does nol represent either party and will not give professional advice in the
absence of a parly's attorney and that, if expert advice is needed, the parties will be expected to consult
with experts other than the mediator; and

(5) The fact that the mediation can be terminated at any lime by the mediator or by any of the parties.
Further, in the evenl a party is not represented by an atlorney, the mediator should explain;

(1) Thal the parties are free to consult legal counsel al any time and are encouraged Lo have any settle-
ment agreement resulting from the mediation process reviewed by counse! before they sign it and

(2) That a mediated agreement, once signed, is binding and can have a significant effect upon the rights
of the parties and upon the status of the case.

(b} Continuing Mediation. A mediator shall withdraw from a mediation if the mediator believes the mediation is
being used to further illegal conduct. A mediator may withdraw if the mediator believes anv agreement reached
would be the result of fraud, duress, overreaching, the absence of bargaining ability, or unconscionability. A media-
tor shall not prolong a mediation session if it becomes apparent thal the case 1s unsuitable for mediation or il one
or more of the parties i1s unable or unwilling to participate in the mediation process in a meaningful manner.

(c) Avoidance of Delay. A mediator shall perform mediation services in a timely and expeditious fashion, avoiding
delays whenever reasonably possible. A mediator shall refrain from accepting additional appointments when it
becomes apparent that completion of mediation assignments already accepted cannot be accomplished ina timely
fashion.

STANDARD 4, SELF-DETERMINATION

{a) Parties’ Right to Decide. A mediator shall assist the parties in reaching an informed and voluntary agreement.
Substantive decisions made during mediation are Lo be made voluntarily by the parties,

th) Prohibition of Coercion. A mediator shall not coerce or unfairly influence a party into entering into a settlement
agreement.

(c) Misrepresentation Prohibited. A mediator shall not intentionally misrepresent material facts or circumstances in
the course of a mediation,

{dd) Balanced Process. A mediator shall promote a balanced process and shall encourage the parties to participate in
the mediation proceedings in a non-adversarial manner.

(e} Responsibility Lo Nonparticipating Parties. A mediator may promote consideration of the interests of porsons who
may be affected by an agreement resulting from the mediation process and who are not represented in the mediation
process.
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STANDARD 5. IMPARTIALITY AND CONFLICTS OF INTERES

(a) Impartiality. A mediator shall be impartial and shall advise all parties of any circumstances that may result in
possible bias, prejudice, or impartiality on the part of the mediator. Impartiality means freedom from favoritism or bias
in work, action, and appearance. Impartiality implies a commitment to aid all parties, as opposed to one ar more spe-
cific parties, in moving toward an agreement,

(1) A mediator shall maintain impartiality while raising questions for the parties to consider concerning Lthe fairness,
equity, and feasibility of proposed settlement options,

(2} A mediator shall withdraw from mediation if the mediator believes the mediator can no longer remain impartial.

(b} Required Disclosures and Conflicts of Interest.

(1) A mediator must disclose Lo the disputing parties the following:

(A) Any current or past representation of or consulling relationship with any parly or the attorney of
any party involved in the mediation,

(B} Any pecuniary interest the mediator may have in common with any of the parties or that may be
affected by the outcome of the mediation process,

(C) Known potential conflicts, including membership on a board of directors, full- or part-time ser-
vice as a4 representative or advocate, consultation work performed for a fee, current stock or hond owner-
ship other than mutual fund shares or appropriate tyust arrangements, or any other form of managerial,
financial, or immediate family interest with respect to a party involved. A mediator who is a member of a
law firm is obliged Lo disclose any representation of any of the dispuling parties by the mediator's firm or
a member of that firm of which the mediator is aware,

(D) Any close persanal relationship or other circumstance, in addition Lo those specifically mentioned
in this Standard, that mighl reasonably raise a question as Lo the medialor's impartiality.

{(2) Mediators establish personal relationships with many representatives, atlorneys, other mediators, and
members of various other professional associations. Mediators should not be secretive about such friend-
ships or acquaintances, but disclosure of these relationships is not necessary unless that relationship is
one of those mentioned in this Standard or some feature of & particular relationship might reasonably
appear Lo impaiy impartialily,

(3} Prior service as a mediator in a mediation invelving a party or an attorney for a party does not
conslitute representation of the party or consultation work for the party. However, mediators are
strongly encouraged to disclose such prior relationships. Mediators must disclose any ongoing rela-
tionship with a party or an attorney for a parly involved in a mediation, including membership on a
panel of persons providing mediation, arbitration, or other alternative dispute resolution services Lo
that party or attorney.

(4) A mediator shall not provide counseling or therapy Lo any parly during the mediation process, and a
mediator who is a lawyer shall not represent a party in any matter during the mediation,

(5) All disclosures required by this Standard shall be made as soon as practicable after the mediator
becomes aware of the interest or the relationship.

(6) The burden of disclosure rests on the mediator and continues throughout the mediation process.
After appropriate disclosure, the mediator may mediate the dispute if all parties to the mediation agree to
the mediator's participation and that agreement is reduced to writing. If the mediator believes thal the
relationship or interest would affect the mediator’s impartiality, he or she should withdraw, irrespective of
Lhe expressed desives of the parlies.

(7) A mediator shall not use the mediation process Lo solicit any party Lo the medialion concerning
future professional services,

(8) A mediator must avoid the appearance of a conflict of interest both during and after the mediation,
Without the consent of all parties, a mediator shall not subsequently establish a professional relationship
with one of the parties in a substantially related matter.

STANDARD 6, CONFIDENTIALITY

{a) Confidentiality. A mediator shall preserve and maintain the confidentiality of all mediation proceedings except
where required by law to disclose information gathered during the mediation.

(b) Records and Research Data. A mediator shall store and dispose of records relating to mediation proceedings in a
confidential manner and shall ensure that all identifying information is removed and the anonymity of the parties is
protected when materials included in these records are used for research, training, or statistical compilations,
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STANDARD 7, PROPESSIONAL ATWICE

{a) Generally. A mediator shall not provide information the mediator is not gqualified by training or experience to provide.

b} Independent Legal Advice. When a mediator believes a party does nol understand or appreciate how a potential
agreement reached through the mediation process may adversely affect the party's legal rights or obligations, the
mediator should advise the participants to seek independent legal advice,

{c) Absent Party. If one of the parties is unable to participate in the mediation process for psychological or physical
reasons, a mediator should postpene or cancel mediation until such time as all parties are able Lo participale.

{d) Personal or Professional Opinion, A mediator may discuss possible outcomes of a case, but a mediator may not
offer a personal or professional opinion regarding the likelihood of any specific outcome except in the presence of the
attorney for the party to whom the opinion is given,

STANDARD K, FEES AND EXPENSES: PROHONO SERVICE

(a) General Requirements. A mediator occupies a position of trust with respect to the parties and the court system,
In charging for services and expenses, the mediator must be governed by the same high standards of honor and
integrity that apply to all other phases of the mediator's work. A mediator shall be scrupulous and honest in billing and
must avoid charging excessive fees and expenses for mediation services.

(b) Records. A mediator shall maintain adequale records lo support charges for services and expenses and shall make
an accounting to the parties or to the courl upon request.

{¢} Referrals, No commissions, rebates, or similar remuneration shall be given to or received by a mediator for refer-
ral of persons for mediation or related services,

(d) Contingent Fees. A mediator shall not charge or accept a contingent fee or base a fee in any manner on the out-
come of the mediation process. :

{e) Minimum Fees. A mediator may specify in advance minimum charges for scheduling or conducting a mediation
session without violating this Standard,

(f) Disclosure of Fees. When a mediator is contacted directly by the parties for mediation services, the mediator has
a professional responsibility to respond Lo questions regarding fees by providing a copy of the basis for charges for fees
and expenses.

(g) Pro Bono Service. Mediators have a professional responsibility to provide competent services to persons seeking
their assistance, including those unable to pay for their services, As a means of meeting the needs of the those who are
unable to pay, a mediator should provide mediation services pro bono or at a reduced rate of compensation whenever
appropriate,

STANDARD 9, TRAINING AND} EDUCATION

{a) Training. A mediator is obligated to acquire knowledge and training in the mediation process, including an
understanding of appropriate professional ethics, standards, and responsibilities. Upon request, a mediator is required
Lo disclose the extent and nature of the mediator’s education, training, and experience,

(b) Conlinuing Education, It is important that mediators continue their professional education as long as they are
actively serving as mediators, A mediator shall be personally responsible for engoing professional growth, including
participation in such continuing education as may be reguired by law or rule of an appropriate authority.

{c) New Mediator Training. An expenenced mediator should cooperate in the tramning of new mediators, including
serving as a mentor,

STANDARD 10, ADVERTISING

Advertising or any other communication with the public concerning mediation services offered by the mediator or
regarding the education, training, and expertise of the mediator shall be truthiul, Mediators shall refrain from making
promises and guarantees of results,

STANDARLY 1, PROGHIBITED AGREEMENTS

A mediator shall not enter into a partnership or employment agreement thal restricts the rights of the mediator to
mediate after the relationship forming the basis of the agreement is terminated, except that a mediator may enter into
an agreement concerning benefits upon retirement,

STANDARD 12, ADVANCEMENT GF MitDIATION
A medialor should support the advancement of mediation by encouraging and participating in research, evaluation,
or other forms of professional development and public educalion.
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United States District Court, Northern
District of Alabama
Standing Order

Effective July 15, 1996, the appearance in any civil case pending in this court by any counsel in addition to, or in sub-
stitution of, a previously appearing counsel for Lhe same party shall, if such appearance would or might constitute
grounds for recusal or disqualification of the judgde to whom the case is assigned (which did not already exist by reason of
the identity of the previously appearing counsel), be ineffective until such time that a motion, seeking leave to add or sub-
stitute such new counsel, is approved by a district judge or magistrate judge of this courl. Ordinarily, such a motion shall
he referred automatically and al random to a magistrate judge of this court for prompt hearing and decision, There shall
be a strong, bul rebuttable, presumption that the reason for such a proposed addition or substitution of counsel is to
cause recusal or disqualification of the assigned judge; and the judge to whom such maotion is referred may also consider
the disruptive effect, if any, reassignment of the case to another judge would have upon the court and other parties.

Ordered for the court this the 12 day of July 1996,

Som C. Pointer, Jr.

Chief Judye

In the United States District Court for the Northern DHstrict of Alabama

In Re:

General Order for Referral of Civil Matters to the United States Magistrate Judges

General Order

The increasing caseload being experienced by the Court, coupled with the loss of a temporary judgeship, has caused the
Court to consider ways in which civil matters may be assigned to provide more efficient and expedient handling, Full uti-
lization of the judicial skills of the magistrate judges of the Court is one of the ways identified, The Courl has and contin-
ues 1o encourage litigants to consent to the exercise of full, case-dispositive jurisdiction by magistrate judges. With this in
mind, it is, therefore, ordered as follows:

1. Beginning September 1, 19496, the Clerk shall assign every eighth newly filed civil case, subject to the exclusions
identified below, 1o a magistrate judge randomly selected, wha shall be responsible for all pretrial management of the
cases assigned to him or her in this manner, including determination of all non-dispositive motions in the case. The
assignment shall be to the magistrate judge and neither the court fite, the docket sheet, nor any other court record shall
reflect an assignment to a district judge, except as provided below.

2. Excluded from the civil cases assigned to magistrate judges pursuant to this Order are Social Security appeals,
admimstrative agency appeals, bankruptey matters (including motions to withdraw the reference) and any case in which a
lemporary restraining order or other emergency reliel 1s sought, Consistent with the present practice, magistrate judgdes
shall be referred all prisoner cases assigned Lo district judges.

3. The Clerk shall continue in all cases to forward to the parties, in the manner provided by LR 73.2(a), notice of their
option to consent to jurisdiction by a magistrate judge under 28 U1L8,C, §636(c), If consent is given hy all parties in & case
already assigned to a magistrate judge pursuant to this Order, the case will be assigned to the magistrate judge for all
matters and he or she will exercise full dispositive jurisdiction. If consent is given by all parties in a case assigined to a dis-
trict judge, the district judge may, in the exercise of discretion, reassign it to a magistrate judge or may decline to do so,
In such a case reassigned Lo a magistrate judge by the district judge, the magistrate judge shall exercise full dispositive
jurisdiction under §636(c) and LR 73.2.

4. In cases assigned pursuant Lo this Order Lo a magistrate judge for management of pretrial matters but for which $636(c)
consent has not yet been given, parties retain the right to seek review of a magistrate judge's rulings and orders on non-dis-
positive matters in the manner provided by 28 U.5.C. §636(b)(1){A) and Rule 72(a) of the Federal Rules of Civdl Procedure. In
the event a parly seeks review of such a matter, the Clerk shall randomly select a district judge for that purpose and that puy-
pose only; the case will not be reassigned for any other purpose to the district judge to whom a review of a magistrate judge's
order is referved. Each such order or ruling by a magistrate judge on which a review is sought shall be randomly referred 1o a
district judge, who shall be responsible only for reviewing the specific order or ruling in question. The selection of the district
judie shall be from a special draw without regard to the court’s divisions. During and upon completion of the review by the
district judge, the magistrate judge shall retain management of all other pretrial matlers.

5. In cases assigned pursuant to this Order to a magistrate judge for management of pretrial matters bul for which
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§G36(c) consent has notl been given by all parlies, the magis-
trate judge may deny motions for remand and motions to dis-
miss for failure to state a claim. If the magistrate judge
believes any such motion is due to be granted he or she shall
prepare and file a report and recommendation. Upon the fil-
ing of a report recommending the granting of such a moltion,
the Clerk shall randomly select a district judge to review the
recommendation of the magistrate judge, any objections to it,
and to determing the motion, The selection of the district
judge will be from a special draw withoul regard to the
courl's divisions and it shall be for the purpose only of
reviewing the particular motion the magistrate judge has rec-
ommended granting. [f the motion is granted, the district
judge will enter such orders as are appropriate. [f the district
juclge denies the motion, the magistrate judge shall resume
management of all other pretrial matlers.

6, In cases assigned pursuant to this Order to a magistrate
judge for management of pretrial matters but for which
§636(c) consent has not been given by all parties, the magis-
trate judge shall prepare a report and recommendation on all
case-dispositive motions and other motions specified in
$636(h)(IHAY. Upon the filing of a case-dispositive molion,
excepl those specified in the preceding paragraph, the mags-
trate judge shall conduct such proceedings and enter such
orders as are necessary 1o bring the mation under submission.
When the motion is taken under submission, the magistrale
judge shall enter an order notifying the parties that the motion
has been Laken under submission and that they must notify the
Clerk of Court in writing within fifteen (15) days whether they
wish for the magistrate judge Lo exercise §636(¢) jurisdiction
for all purposes including determination of the motion, or
whether they decline to cansent to $636(c) jurisdiction and
wish for the motion Lo be determined by a district judge. In the
event all parties consent to §636(c) jurisdiction, the case will
be assigned Lo the magistrate judge pursuant to LR 73.2 and he
or she shall proceed to determine the motion and exercise
jurisdiction for all purposes, including trial and final judgment.
[n the event one or more parties declines to consent, the mag-
istrate judge will prepare a report and recommendation with
regard to the motion and the Clerk will randomly select a dis-
trict judge to whom the case will be reassigned for all further
purposes. The selection of the district judge will be from a spe-
cial draw withoul vegard 1o the Court's divisions. Neither the
magistrate judge nor the district judge will be informed of the
identity of any party declining Lo consent to §636(¢) jurisdic-
tion, Notwithstanding the reassignment of a case lo a district
judge, he or she remains free to make specific references of any
molion or matter to the magistrate judge pursuant to
§636(b)(1) A} and (B) and LR 72.1.

7. Excepl as provided herein, all other local rules and stand-
ing orders dealing with the assignment of cases remain
unchanged,

Done and ordered this 25" day of July 19986, on behalf of the
other judges of this court with their express permission.

Sam C. Pointer, Jr.
Chief Judge
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EEEEEREE BAr LEaApeErsHIP CONFERENCE EIEEEIEEE[E]

Bar leaders get “the big picture” at the Bar Leadership Conference in September. [?.'I
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The Alabama State Bar/ Montgomery County Bar/ Montgomery Public Schools =
Partnership Program attracts 156 volunteer teachers, lawyers and judges for &

fifth-grade classrooms. %
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ALABAMA STATE BAR
SECTION MEMBERSHIP APPLICATION

To join one or more sections, complete this form and attach separate checks
payable to each section you wish Lo join,
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if practicing 5 or more years—$30
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Remember: Attach a separate check for each section.
Mail to: Sections, Alabama State Bar, PO, Box 671, Montgomery, AL 36101
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