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What's up with the Annual
Meeting This Year?

We find ourselves in May and my pres-
idency, despite my best efforts to retain
the magic of this year for longer than
my approved tenure, is drawing to a
close. The next time | write to you, | will
be sporting a“Past President” ribbon on
my bar name tag. The adage about time
flying when you are having fun certainly
applies to my year as your state bar
president. | remain eternally grateful for
the privilege and opportunity.

Your bar staff, supported by lawyers
across the state, is currently focused on
the programming and logistics sur-
rounding our upcoming annual meet-
ing. This year’s meeting will be June
27-30 at the Hilton Sandestin Beach Golf
Resort & Spa. The earlier timing of this
year’s annual meeting means that my

presidency will end several weeks ahead
of its one-year mark-a quirk of calendar-
ing that I've been assured is nothing
personal. | will leave office knowing that
our bar is in great hands with incoming
President Sam Irby at the helm.

So, what's up with the annual meet-
ing? Our goals for this year’s meeting
are for our members to “Get Away. Get
Informed. Get Ahead.” and we've been
developing an agenda that delivers all
of those! In response to feedback re-
ceived about past annual meetings—
what has worked, and what you would
like to see done differently in the fu-
ture-we have endeavored to provide a
wider variety of CLE programming, as
well as multiple networking and fellow-
ship opportunities, family events and



occasions to recognize and celebrate all that our bar and its
lawyers are doing so well. The aim is that the annual meet-
ing will enable you to “Get Away” from the office for a few
days, “Get Informed” by earning an entire year's worth of CLE
credit (and then some!) and “Get Ahead” by networking with
our members, as well as reengaging with friends and loved
ones and, hopefully, enjoying a bit of rest and recreation in a
beautiful place.

| am excited to share some of the program and activity
highlights with you. Joe Borg, director of the Alabama Secu-
rities Commission, will start off the Thursday morning ple-
nary session with a fascinating discussion about how
lawyers with the best of intentions can be duped by others
into running afoul of Alabama’s securities laws. He will be
sharing with us information about actual cases involving
lawyers handled by his office. The bar’s Business Section is
sponsoring Joe for an additional Friday breakout seminar on
crypto-currency (Bitcoin, blockchain and other terms that
may be unfamiliar to many of us but are of cutting-edge im-
portance) entitled “Tales from the Crypt"-the title alone
should attract a crowd!

Also on Thursday, Pat Juneau, who serves as the court-ap-
pointed administrator of the multi-billion dollar BP oil spill
settlement, is going to speak to us in a breakout session en-
titled “Oil & Water: The Inside Story of the BP Qil Claims
Process” We will learn about the good, the bad and,  am
sure, the very ugly (but no doubt very interesting). Pat is a
great speaker and is extremely entertaining, and | know his
talk will be well worth attending.

Friday’s opening plenary session is not to be missed:
world-renowned geopolitical strategist and global affairs ex-
pert Peter Zeihan will speak on “The End of the World . ..
And Other Opportunities.” | invite you to watch some of
Peter’s speeches that are available online; he is absolutely
fascinating. In very different and evidence-based ways, he
will stimulate your thinking about our country and its place
in the world. Special thanks to the Business Section for
bringing Peter to our annual meeting.

In addition to this headline-grabbing array of speakers, we
have a very full program of CLE opportunities for all types of
practitioners, practice areas and interests. We will have CLE
programs sponsored by many different sections, committees,
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(Continued from page 161)

task forces and other friends of our bar, including the Dispute
Resolution Section, the Alabama Lawyer Assistance Program,
the Practice Management Assistance Program, the Member
Relations Task Force, the Service Member and Veterans Sup-
port Task Force, the Alabama Law Foundation, the Diversity
Committee, the Women'’s Section, the In-House and Govern-
ment Lawyers Section, Alabama WINGS, the Alabama Defense
Lawyers Association and the Alabama Law Institute. We have
a wide spectrum of programs planned—from lawyer market-
ing to healthcare, labor law to criminal law and many more.
By way of a few highlights: we expect to be introducing
the new general counsel to everyone through a CLE break-
out session on Thursday followed by a reception, which will
be a great opportunity for all of you to meet and spend time
with our new general counsel. Taze Shepard will be leading
the Access to Justice Summit reports on the listening ses-
sions that were held all over the state in February and March

\LABAMA

LEGAL &
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SERVICES, INC
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and the Task Force on the Updates to Alabama Workers’
Compensation Law will also provide its report. The Diversity
Committee, Women'’s Section and Alabama Lawyers Associa-
tion have joined forces to present an extremely timely 90-
minute CLE session, “Let’s Listen: A Real Conversation about
Historical Monuments and Living through Change.”We are
deeply appreciative to our lawyers who are providing pro-
gramming content for our annual meeting—thank you for
helping to embody our bar motto that in Alabama, “Lawyers
Render Service”

For those of you who will be enjoying the annual meeting
with your families, we have a number of events scheduled to
make this a special time. Wednesday night will kick off our
time together with the Opening Reception and Family Night
Dinner followed by a sand-crabbing expedition for the
young and young at heart. We have arranged for sand castle
instructors to help us enhance our castle-building skills on
Thursday afternoon, and on Thursday evening, Insurance
Specialists, Inc. Alabama will once again graciously provide a
party and dinner for our younger guests so their parents can
attend law school receptions. You'll have to check out the in-
sert in this issue to find out this year’s party theme and ISI's
grand prize, but for now, let me just say, “May the Force Be
with You!”

In addition to solid educational sessions and family fun,
the annual meeting will also provide multiple opportunities
to catch up with old friends and make new ones. We are
looking forward to new traditions, such as a great poolside
party planned for Thursday afternoon, as well as continued
traditions like the Bench and Bar and the Maud McLure Kelly
luncheons and Women'’s Section Silent Auction. For our
sports fans, the first-ever Tony McLain Memorial Golf Tourna-
ment, as well as a family tennis tournament, are set for Fri-
day afternoon, and the annual Freedom Legal Run-Around
5K Run and 1-Mile Fun Run/Walk will take place before the
Grand Convocation on Saturday morning. | hope you all will
plan to attend what is shaping up to be a great party on Fri-
day night, my last night as your bar president, as well as the
Grand Convocation on Saturday morning, where we will
hear the State of the Judiciary from our chief justice, recog-
nize a number of our outstanding state bar members and in-
stall our 143" president, Sam Irby.

As the annual meeting planning continues, | know we will
have even more programs and activities to appeal to you,
your practice and your family. More details will be coming
your way via email or at www.alabar.org. Please make plans
to join us and have a great time with your family and
friends—I look forward to seeing you there! A
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RELAX. LEARN. CONNECT.
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Back to té\Béa:

Relax, Learn and Connect

It's that time again! Annual meeting
planning is in full swing at the bar and
we are thrilled to be back at the Hilton
Sandestin Beach Golf Resort & Spa this
summer. Make plans to join us June 27—
30 for three days of excellent CLE pro-
gramming, networking opportunities
and family fun. We always have produc-
tive and family-oriented annual meet-
ings, but this year we are emphasizing
relaxation and the time members get to
spend with family and fellow lawyers.

One of the best parts of being at the
Hilton Sandestin is the proximity to the
beach. New activities for this year in-
clude sandcastle-building for the kids, a
twilight crab chase by the ocean and a
pool party with entertainment for the
adults. There are some old favorites re-
turning to the itinerary, but with an
extra twist or two. At the Barrels and
Planks party we hope to feature Ala-
bama distilleries and breweries, to add a
little hometown flair. We also have

planned the Tony McLain Memorial Golf
Tournament. It's the perfect occasion to
honor our friend while working on your
handicap, too. If sand and sun don't ap-
peal to you, the hotel has a world-class
spa and the outlet malls are down the
road. With shopping, golf and the
beach, there is truly something for
everyone at this year’s annual meeting!
As for CLE programming, we have a
full slate of informative and interesting
speakers that cover a wide range of sub-
jects. We'll kick it off with a Lawyer Uni-
versity program that focuses on the
marketing information that lawyers
need now, no matter the firm size or
practice area. Throughout the week, ses-
sions highlighting everything from Ala-
bama dispute resolution to workers'’
compensation will be available. There
will also be sessions featuring relevant
digital topics like the ethical implica-
tions of using interconnected devices in
litigation, as well as the ins and outs of



cryptocurrency. Additionally, the new
general counsel will be introduced and
those in attendance will have the op-
portunity to meet him or her during the
course of the meeting.

We know that lawyers work hard, are
often busy and sometimes are unable to
attend the annual meeting. We are look-
ing at options to make certain programs
available online, including live-stream-
ing on Facebook, so that those at home
or at the office are able to be a part of
the action. Our state bar is about provid-
ing opportunities to grow and learn
within the profession. We hope you are
able to attend this year’s annual meet-
ing at the Hilton Sandestin, bring your
family and network with other mem-
bers. Please visit https://www.alabar.org
/about-the-bar/annual-meeting for more
information about registration and a de-
tailed itinerary. See you there! A

Pictured above with Mobile Bar Association Executive Director Barbara Rhodes
(center) are, left to right, Bar Commissioners Bill Lancaster and Jim Rebarchak,
ASB Executive Director Phillip McCallum, ASB President Augusta Dowd and Bar
Commissioners Zack Moore and Bryan Comer. Rhodes has served as the execu-
tive director since 1981, and she and longtime Associate Director Tammy An-
derson are the true “faces” of the MBA. According to MBA member Michael
Upchurch, “Barbara has groomed, guided, educated, encouraged, tolerated and
saved Mobile Bar presidents and officers from disaster and been the secret of
their success for almost four decades. She knows more things about more Mo-
bile lawyers than any other person alive!” Because of her dedication to the
members of the Mobile Bar Association and the legal profession, Rhodes was
chosen the third recipient of the “Executive Director’s MVP Award” and was rec-
ognized at the March Board of Bar Commissioners’ meeting held in Mobile.

—Photo by Alex Rice
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IMPORTANT NOTICE

Local Bar Award of
Achievement

The Local Bar Award of Achievement recognizes local bars for their outstanding
contributions to their communities. Awards will be presented during the Alabama
State Bar’s Annual Meeting.

Local bar associations compete for these awards based on their size-large,
medium or small.

The following criteria are used to judge the applications:

« The degree of participation by the individual bar in advancing programs to ben-
efit the community;

« The quality and extent of the impact of the bar’s participation on the citizens in
that community; and

« The degree of enhancements to the bar’s image in the community.

To be considered for this award, local bar associations must complete and
submit an application by June 1. Applications may be downloaded from www.ala
bar.org or obtained by contacting Mary Frances Garner at (334) 269-1515 or
maryfrances.garner@alabar.org. A
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Deep

By Edward A. Hosp

The outrage sparked by House Bill 317,

the self-titled “Alabama Jobs En-
hancement Act,” has been some-
what perplexing. For numerous
weeks now, several Alabama
media outlets, as well as some
public officials and a prosecutor
appointed as special prosecutor for
the case against former Speaker
Mike Hubbard, have warned that
the bill would “gut” the Ethics
Act, and lead to members of the
legislature being hired by power-
ful interests as “economic devel-
opers.” Additionally, we have been
told that the bill would allow eco-
nomic developers to spend unlim-
ited amounts of money on public
officials in an effort to obtain fa-
vorable deals for their employers—

Breaths...

HB317 Doesn’t Actually
Gut the Ethics Act

all without disclosure of those ex-
penditures to the public.

The uproar is confusing because
the plain language of the bill sim-
ply would not allow any of that.! In
fact, the only thing it seems that the
bill would do with respect to the
Ethics Act is clarify that economic
developers who do not seek action
through any legislation do not have
to register with the Alabama Ethics
Commission. This clarification was
deemed essential by the commu-
nity of economic developers be-
cause the projects on which they
work are routinely required to be
kept confidential during the selec-
tion process. Additionally, it is im-
portant to understand that this
(non-registration, that is) has been
the standard practice both before
and after the 2010 changes to the
Alabama Ethics Act.
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A. How Did We Get Here?

For decades, lobbyists in Alabama have been re-
quired to register with the Alabama Ethics Commis-
sion and disclose the entities that they represented
before legislative bodies. Prior to 2011, registration
was required only for efforts to influence legislation
or regulations at the state or local level, though.
Specifically, Alabama Code Section 36-25-1(20) de-
fined (and still defines) lobbying as:

The practice of promoting, opposing, or in any
manner influencing or attempting to influence the
introduction, defeat, or enactment of legislation
before an? legislative body; op-

posing or in any manner influenc-

ing the executive approval, veto,

or amendment of legislation; or

the practice of promoting, oppos-

ing, or in any manner influencing

or attempting to influence the en-

actment, promulgation, modifica-

tion, or deletion of regulations

before any regulatory body. The

term does not include providing

public testimony before a legisla-

tive body or regulatory body or

any committee thereof.

Id. (emphasis added). Typically,

those involved in economic devel-

opment are not involved, at least in

the early, confidential stages of a

project, in efforts aimed at passing

or altering legislation or regula-

tions. As such, until 2011, economic developers did
not register as lobbyists with the commission, and no
one believed that they needed to.

In 2010, the legislature added a new provision to the
Code, which provided an additional definition of lob-
bying. Section 36-25-1.1, which became effective in
2011, now provides that:

Lobbying includes promoting or attempting to in-
fluence the awarding of a grant or contract with
any department or agency of the executive, leg-
islative, or judicial branch of state government.

No member of the Legislature, for a fee, reward,
or other compensation, in addition to that received
in his or her official capacity, shall represent any
person, firm, corporation, or other business entity
before an executive department or agency.

170 May 2018

Although this new provision arguably encompasses
some of what an economic developer does in the
course of his or her early efforts on behalf of a proj-
ect, generally speaking it was not read to include
those individuals. Thus, economic developers contin-
ued to operate in Alabama without registering as lob-
byists. There is a legitimate debate as to whether that
was an appropriate interpretation based on the 2010
change in the law, but it cannot be debated that—in
fact—the economic development community did not
consider themselves to be lobbyists under the Ethics
Act, and therefore did not register.

Then, at the Alabama Ethics Commission’s August
16, 2017 meeting, just over seven months before

HB317 was passed, attorneys from
the attorney general’s office spoke to
this issue and pointed out to the
commission that economic develop-
ers could very well be lobbyists
under plain language of Alabama’s
law and could face criminal charges
under that law if they failed to regis-
ter. Those in the economic develop-
ment community expressed concerns
that, given the confidential nature of
most projects, particularly in the
early stages, applying a registration
and disclosure requirement to those
representing companies looking to
expand or relocate would result in
fewer companies seeking to engage
Alabama in discussions regarding
potential projects. In response to
these arguments, the commission
stated that the issue should be addressed and if neces-
sary clarified by the Alabama Legislature. This “prob-
lem,” therefore, has only existed for approximately
eight months. House Bill 317 was the administration’s
and the legislature’s response to the invitation from the
commission to clarify the law.

B. How Does HB317
Affect the Ethics Act?

The purportedly offensive portion of HB317 is
fairly short, covering just one page of the bill. Under
that provision:

a person acting as an economic development pro-
fessional is not a lobbyist, unless and until he or
she seeks incentives through legislative action, or is



seeking funds over which a legislator or legislative
delegation has discretionary control, that are above
and beyond, or in addition to, the then current
statutory or constitutional authorization.

HB317, Section 3(a) (emphasis added). In other words,
an “economic development professional” would not be
considered a lobbyist unless he or she seeks to influ-
ence legislation or funds over which legislators have
some control. In many respects this simply confirms
the longstanding definition of a lobbyist as one who
seeks to influence legislation, though it does not ad-
dress the changes made in 2010 related to activities
surrounding contracts or grants.

The bill also defines who an economic development
professional actually is. According to the bill:

an economic development professional is a per-
son employed to advance specific, good faith
economic development or trade promotion proj-
ects or related objectives for his or her employer,
a professional services entity, or a chamber of
commerce or similar nonprofit economic devel-
opment organization in the State of Alabama.

HB317, Section 3(b). More important, though, the
bill also provides who cannot under any circumstances
be considered an economic development professional,
and would not be exempt from the requirement that
they register with the Alabama Ethics Commission.
Under the bill:

(c) For the purposes of this section, the term eco-
nomic development professional does not include
public officials, public employees, legislators,
nor any former legislator within two years of the
end of the term for which he or she was elected.

(d) This section shall not apply to any person that
is otherwise required to register as a lobbyist.

HB317, Section 3 (emphasis added). Under the bill,
therefore, a public official, including a legislator, hired
ostensibly as an “economic developer” would not be
exempt from registering as a lobbyist. Additionally, a
legislator could not be exempt from registration as a
lobbyist, even if hired as an “economic developer” for
two full years after the term for which they were
elected. Finally, anyone who is otherwise a lobbyist
would also be prohibited from using HB317 to allow
them to avoid registering on behalf of an “economic de-
velopment” client. In other words, if a person currently
required to register as a lobbyist is hired by an entity to
assist them with an economic development project, that

person would be required to register and report that en-
gagement, because the registration exemption provided
by the legislation does not apply to them.

C. Does HB317 Allow
Companies to Hire
Legislators under the
Guise of “Economic
Development?”

The short answer to this question is “no.” The slightly
longer answer is “no—for multiple reasons set forth in a
number of different places in both the bill itself and in
existing, unchanged provisions of the Ethics Act.” And
here is the even longer answer:

First, as noted above, HB317 specifically provides
that public officials, public employees and legislators
cannot be considered “economic development profes-
sionals” and therefore can never be exempt from the
registration requirements of the Alabama Ethics Act. If
a company hired a legislator to work as an “economic
developer,” HB317 simply would not apply and would
have no impact.

Moreover, HB317 simply provides that an economic
development professional is not considered a lobbyist.
That clarification does not have any effect on other
provisions of the Ethics Act, all of which would con-
tinue to apply because they apply to more than just
lobbyists. For example, as noted above, Section 36-25-
1.1 of the Ethics Act specifically provides that “[n]o
member of the Legislature, for a fee, reward, or other
compensation, in addition to that received in his or her
official capacity, shall represent any person, firm, cor-
poration, or other business entity before an executive
department or agency.” That provision, which uses the
very broad term “represent” as opposed to the term
“lobbyist,” remains unchanged by HB317.

Further, elected public officials, including legisla-
tors, are prohibited elsewhere in the Ethics Act from
representing (not just “lobbying”) anyone before any
branch of state or local government. Section 36-25-
23(a) states that:

No public official elected to a term of office shall
serve for a fee as a lobbyist or otherwise represent
a client, including his or her employer, before any
legislative body or any branch of state or local
government, including the executive and judicial
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branches of government, and
including the Legislature of
Alabama or any board,
agency, commission, or de-
partment thereof, during the
term or remainder of the term
for which the official was
elected.

Id. (emphasis added). Again,
note that Section 23(a), just like
Section 1.1, uses the broader
term “‘representation” rather than
“lobbying.” Because of the
phrasing of these two provisions,
merely exempting economic de-
velopment professionals from
registering as lobbyists would
not allow an entity to hire an
elected official as an economic
development professional be-
cause that official is still prohib-
ited from “represent[ing]| a
client, . . . before any legislative
body or any branch of state or
local government, including the
executive and judicial branches
of government, and including the
Legislature of Alabama or any
board, agency, commission, or
department thereof . . .”

D. Will HB317 Allow
Economic Developments
To Lavish Public Officials
With Gifts, Travel and
Meals in an Effort to
Influence Their Actions—
All without Disclosing
Anything?

The ability of an economic development profes-
sional to spend money on a public official or public
employee, even under HB317, is essentially the same
as that of a lobbyist. Reasonable people can certainly
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Thus, despite the
general prohibition
imposed on
lobbyists, even a
lobbyaist 1s permitted
to provide food,
beverages and travel
to a public official
as long as 1t 1s part
of an economic
development function
(and as long as 1t 1s
not with the intent to
corruptly influence
the official’s action).

argue that what lobbyists (and
others) are permitted to do
today in the way of meals and
hospitality is too much—but
HB317 doesn’t loosen those
rules for an economic develop-
ment professional.

First, it is important to re-
member that any expenditure on
a public official or public em-
ployee designed to corruptly in-
fluence their actions is a
violation of the Ethics Act
whether the person is a lobbyist,
an economic developer or a
plain old citizen. Section 36-25-
7(a) provides that:

No person shall offer or give
to a public official or public
employee or a member of the
household of a public em-
ployee or a member of the
household of the public offi-
cial and none of the afore-
mentioned shall solicit or
receive anything for the pur-
pose of corruptly influencing
official action, regardless of
whether or not the thing so-
licited or received is a thing
of value.

Id. (emphasis added). This provision will continue to
apply to everyone, whether they are a lobbyist or an
economic developer.

It is true that a provision of the Ethics Act specifically
prohibits a lobbyist from providing a “thing of value” to
a public official. That provision, found in 36-25-5.1,
would not apply to economic developers under HB317.
However, as a practical matter, this prohibition likely
would not apply to economic developers even if they
were considered lobbyists because of the current excep-
tions to the definition of “thing of value.” Specifically,
when travel, lodging, meals and hospitality is provided
in connection with an “economic development func-
tion,” it is already considered outside the definition of a
“thing of value.” According to the Ethics Act, an eco-
nomic development function is defined as “[a]ny func-
tion reasonably and directly related to the advancement
of a specific, good-faith economic development or
trade promotion project or objective.” Thus, despite the



general prohibition imposed on lobbyists, even a lobby-
ist is permitted to provide food, beverages and travel to
a public official as long as it is part of an economic de-
velopment function (and as long as it is not with the in-
tent to corruptly influence the official’s action). Nearly
every occasion at which an economic development pro-
fessional would have a reason to purchase a meal for or
provide hospitality to a public official would qualify as
an economic development function—since in order to be
considered an economic developer under HB317 you
must be “advanc[ing] specific, good faith economic de-
velopment or trade promotion projects.” Thus, under
HB317, economic developers would be in the same po-
sition as lobbyists when making an expenditure in con-
nection with an economic development function.
Finally, nearly identical disclosure requirements
apply to a lobbyists and people spending money on a
public official while acting as an economic developer.
Under the Ethics Act, a lobbyist is required to report
any expenditure on a public official, public employee
or member of their household if the expenditure ex-
ceeds $250 in a 24-hour period. Again, a reasonable ar-
gument can be made that this disclosure requirement is
too permissive. However, it is the law and has been the
law for decades. As noted above, a nearly identical pro-
vision of the law would also apply to individuals who
fall under the definition of an economic developer.
Section 36-25-19(b) of the Ethics Act provides that:

Any person not otherwise deemed a lobbyist
pursuant to this chapter who negotiates or at-
tempts to negotiate a contract, sells or attempts
to sell goods or services, engages or attempts to
engage in a financial transaction with a public
official or public employee in their official ca-
pacity and who within a calendar day [as op-
posed to a 24-hour period] expends in excess of
two hundred fifty dollars ($250) on such public
employee, public official, and his or her respec-
tive household shall file a detailed quarterly re-
port of the expenditure with the commission.

Id. (emphasis added). Economic development profes-
sionals seeking to negotiate incentive packages in Ala-
bama clearly would be “engag[ing] or attempt[ing] to
engage in a financial transaction with a public official
or public employee in their official capacity.” Thus,
this reporting requirement would apply to that person
if he or she spent funds on a public official. As a re-
sult, the reporting requirement that would be imposed
upon them is nearly identical to the disclosure require-
ment that applies to lobbyists.

Conclusion

Given all that has occurred in Alabama politics in
the past, it is certainly understandable that there is a
level of distrust among the people when there is a
proposed change to the Ethics Act, but House Bill 317
simply isn’t the bogeyman that many seem to believe
it is. To sum up, take a deep breath and understand the
following:

* Under HB317, public officials, specifically in-
cluding legislators, cannot be considered eco-
nomic development professionals exempt from
registration requirements or from the Ethics Act in
any other manner.

* Under HB317, elected officials, including legisla-
tors, continue to be prohibited from representing
anyone, including an employer or a client before
any branch or agency of state or local govern-
ments, even if their work was categorized as “eco-
nomic development.”

* Under HB317, any expenditure made on a public
official or public employee made by anyone—in-
cluding a person exempted from the definition of
“lobbyist”—to corruptly influence that person’s ac-
tions continues to be illegal.

* Under HB317, all legal expenditures in excess of
$250 on a public official in a single calendar day
must be reported to the Alabama Ethics Commis-
sion, a nearly identical requirement to the disclo-
sure requirement imposed on lobbyists. A

Endnotes

1. Important disclosures—the author is a registered lobhyist which means that the bill-which
exempts lobbyists from being considered “economic development professionals”—does not
apply to the author. That said, the author represents several entities with an interest in
HB317. The author was not asked by any of those clients to assist in its passage and did not
participate on behalf of any clients in the drafting or lobbying of the legislation.

2. In practice, very few people seem to be aware that promoting, opposing or in any man-
ner influencing or attempting to influence the introduction, defeat or enactment of ordi-
nances or matters before either city councils or county commissions constitutes lobbying
which requires registration with the Alabama Ethics Commission.

Edward A. Hosp

Ted Hosp is the chair of Maynard Cooper’s
state governmental and regulatory affairs prac-
tice group, and is a founder and the immediate
past chair of the Alabama State Bar Section on
Ethics, Elections & Government Relations
Law. He also serves as the chair of the Ala-
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bama Access to Justice Commission, and is a member and
past chair of the ASB Pro Bono Committee.

THE ALABAMA LAWYER

www.alabar.org 173



THE ALABAMA L

174 May 2018




Obtaining Personal
Jurisdiction:

A Deceptively Complex Stage of Litigation

By Stephanie S. Monplaisir

While liability and damages are certainly
the bread and butter of litigation,

personal jurisdiction is emerging
as one of the most complex areas
of personal-injury and product-lia-
bility practice. Just as with liabil-
ity and damages, a plaintiff must
properly plead and prove that his
chosen forum has personal juris-
diction over the defendant. A
plaintiff must carefully craft his
complaint with proper jurisdic-
tional allegations and obtain juris-
dictional discovery to prove those
allegations. The defendant must
timely file an answer or a motion
to dismiss asserting the defense.
Failure to properly preserve a de-
fense of personal jurisdiction can
result in waiver. Litigating per-
sonal jurisdiction requires both
parties to navigate the ever-chang-
ing legal landscape of jurisdic-
tional precedent.

Personal jurisdiction is the
court’s authority to enter a judg-
ment against a defendant and is
based on the Due Process Clause
of the U.S. Constitution. As with
any due process analysis, the cor-
nerstone of personal jurisdiction
precedent has always been fair-
ness. The central question with
personal jurisdiction is whether
the defendant has such a connec-
tion with the forum that he should
reasonably anticipate being haled
into court there. Determining
whether the defendant has this
type of connection with the forum
is not as easy as it sounds. Courts
must determine: 1) whether the
defendant has sufficient minimum
contacts with the forum state; and
2) whether exercising jurisdiction
would offend traditional notions of
fair play and substantial justice.'

The extent of contacts required
to fall within the parameters of
“minimum” depends on whether a
court is trying to assert general or
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specific jurisdiction. General juris-
diction requires that the defendant
have “continuous and systematic
contacts” with the forum state so
the court can exercise jurisdiction
over the defendant for any claim,
even if the claim is not related to
the defendant’s contacts with the
state. Specific jurisdiction requires
contacts with the forum that are
purposeful and related to the cause
of action so that the defendant
could reasonably anticipate litiga-
tion in the forum.? Once the court
analyzes the defendant’s contacts,
the court must then determine
whether exercising jurisdiction
would be fair by looking to several
factors, such as: 1) the burden on
the defendant; 2) the forum state’s
interest in litigating the claim in
that forum; 3) the plaintiff’s inter-
est in convenient and effective re-
lief; 4) the judicial system’s
interest in efficient resolution of
controversies; and 5) the forum
state’s interest in furthering its
fundamental social policies.?

For almost 40 years, the U.S.
Supreme Court has emphasized
that personal jurisdiction is a fact-
intensive inquiry.

Like any standard that requires
a determination of “reason-
ableness,” the “minimum con-
tacts” test of International
Shoe is not susceptible of me-
chanical application; rather,
the facts of each case must be
weighed to determine whether
the requisite “affiliating cir-
cumstances’ are present. We
recognize that this determina-
tion is one in which few an-
swers will be written “in black
and white. The greys are dom-
inant and even among them
the shades are innumerable.”
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Kulko v. Superior Court of Cali-
fornia In & For City & Cty. of San
Francisco, 436 U.S. 84, 92
(1978)(emphasis added). Over the
course of that same 40 years, how-
ever, courts have attempted to
obliterate the grey areas by creat-
ing bright-line rules. While helpful
in other areas of the law, bright-
line rules for personal jurisdiction
ignore the fundamental concepts
of fairness, reasonableness and
predictability. A surge of jurisdic-
tional bright-line rules occurred in
the wake of decisions issued by
the U.S. Supreme Court from
2011-2014. This article explores
the recent developments in per-
sonal-jurisdiction precedent and
how these developments affect the
Alabama practitioner.

The U.S. Supreme
Court Ushersin a
New Era of
Jurisdictional
Battles

The predominate issue for courts
from 1980-2011 was whether a de-
fendant’s contacts with a forum
were “purposeful.” For manufac-
turers, courts developed what is
known as the “stream of commerce
test,” which subjects an out-of-state
manufacturer to jurisdiction in a
forum where its product causes in-
jury if that manufacturer expects its
product to be sold there.* This test
comes from World-Wide Volkswa-
gen Corp. v. Woodson,® where the
U.S. Supreme Court noted that a

manufacturer is subject to jurisdic-
tion in a forum where its product
causes injury if the manufacturer
directly or indirectly sought to
serve the forum. A manufacturer
seeks to serve a forum’s market
when its products are regularly sold
in the forum.

Hence, if the sale of a prod-
uct of a manufacturer or dis-
tributor . . . is not simply an
isolated occurrence, but
arises from the efforts of the
manufacturer or distributor to
serve directly or indirectly,
the market for its product in
other states, it is not unrea-
sonable to subject it to suit in
one of those states if its al-
legedly defective merchan-
dise has there been the source
of injury to its owner or to
others.%

As long as there is a regular
course of sales in the forum where
the injury occurs, specific jurisdic-
tion would be proper under World-
Wide Volkswagen.”

After World-Wide Volkswagen,
courts developed different tests to
determine whether a manufacturer
“expected” its product to be dis-
tributed to the forum. Asahi Metal
Indus. Co. v. Superior Court of
California, Solano Cty8 considered,
but did not definitively answer,
whether the stream-of-commerce
test requires a manufacturer to
have more than “mere awareness”
that its products will be distributed
and sold in the forum to have mini-
mum contacts with the forum.’
Justice O’Connor’s plurality opin-
ion reasoned that “[t]he placement
of a product into the stream of
commerce, without more, is not an
act of the defendant purposefully
directed toward the forum State.”'°




Fus 1F

Instead, the defendant must en-
gage in some additional conduct
that indicates an intent or purpose
to serve the market in that state,
which could include: 1) designing
the product for the market in the
forum state; 2) advertising in the
forum state; 3) establishing chan-
nels for providing regular advice
to customers in the forum state; or
4) marketing the product through a
distributor who has agreed to
serve as the sales agent in the
forum state.!!

Justice Brennan’s concurrence
rejected the plurality’s “additional
conduct” requirement for a
stream-of-commerce test.!? Justice
Brennan reasoned that when a
manufacturer’s products arrive in
the forum state through the “regu-
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lar and anticipated flow of prod-
ucts,” and the manufacturer “is
aware that the final product is
being marketed in the forum State,
the possibility of a lawsuit there
cannot come as a surprise.”!* The
manufacturer benefits economi-
cally from this regular and antici-
pated flow of products into the
forum regardless of whether the
manufacturer directly conducts
business there.'* The Alabama
Supreme Court adopted the “pure
stream of commerce” test from
World-Wide Volkswagen and Jus-
tice Brennan’s Asahi concurrence
in Ex parte DBI, Inc., 23 So.3d
635 (Ala. 2009).

From 1987-2011, personal juris-
diction remained a relatively unin-
teresting part of the law primarily

reserved for law-school hypotheti-
cals. Then, with its simultaneously
released stream-of-commerce
opinions in J. Mclntyre Mach.,
Ltd. v. Nicastro™ and Goodyear
Dunlop Tires Operations, S.A. v.
Brown,'¢ the U.S. Supreme Court
launched an avalanche of jurisdic-
tional challenges from defendant
manufacturers. The J. Mclntyre
plurality found that a defendant
must “target the forum” with its
distribution of goods. According
to the plurality, prediction that the
goods might reach the forum state
is not sufficient for jurisdiction.!”
Justice Breyer’s concurrence,
however, found the plurality’s
“targeting” standard “unwise” in
light of modern-day globalization
of the world economy.!® Instead,
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he wrote, a manufacturer’s deliv-
ery of its goods into the stream of
commerce with the expectation
that they will be purchased in the
forum is purposeful activity in the
forum.' Upon the release of J.
Mclntyre, defendants argued that a
stream-of-commerce test could no
longer be utilized for specific ju-
risdiction unless the plaintiff pre-
sented evidence that the defendant
manufactured its product for the
particular state and directed it
specifically into the state.

In Goodyear, the U.S. Supreme
Court held that the stream-of-com-
merce test cannot establish general
jurisdiction, i.e., jurisdiction based
on claims unrelated to the defen-
dant’s contacts. In addition, the
U.S. Supreme Court greatly re-
stricted the forums where a defen-
dant could be subject to general
jurisdiction. Before Goodyear, the
test for general jurisdiction was
whether the defendant had “con-
tinuous and systematic” contacts
with the forum. Instead, Goodyear
held that general jurisdiction exists
where the defendant is “essentially
at home.” For a corporation, those
places are where the corporation is
incorporated and where it keeps its
principal place of business.

Goodyear did clarify that the
stream-of-commerce test should
subject a manufacturer to specific
jurisdiction when “a nonresident
defendant, acting outside the
forum, places in the stream of com-
merce a product that ultimately
causes harm inside the forum.””
The Court noted that specific juris-
diction is appropriate when there is
“an ‘affiliatio[n] between the forum
and the underlying controversy,’
principally, activity or an occur-
rence that takes place in the forum
State and is therefore subject to
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the State’s regulation.”' One of
the occurrences that subjects a de-
fendant to specific jurisdiction is
the “the episode-in-suit,” or the ac-
cident that causes injury.?* In light
of Goodyear, manufacturers argued
that general jurisdiction is reserved
only for the manufacturer’s place
of incorporation or principal place
of business, and have urged courts
to restrict the use of specific juris-
diction no matter how many of the
manufacturer’s products are distrib-
uted or sold in the forum.

In 2014, the U.S. Supreme Court
released two additional decisions
on personal jurisdiction. The first
was Daimler AG v. Bauman >
While Daimler primarily involved
general jurisdiction, the Court em-
phasized that “specific jurisdiction
has become the centerpiece of
modern jurisdiction theory” that al-
lows courts “to hear claims against
out-of-state defendants when the
episode-in-suit occurred in the
Jorum or the defendant purpose-
fully availed itself of the forum.”**
Daimler also clarified that general
jurisdiction could exist in forums
other than the manufacturer’s place
of incorporation or principal place
of business.”

The second decision released in
2014 was Walden v. Fiore,”® a
unanimous U.S. Supreme Court
opinion, which emphasized that
specific jurisdiction depends on
“the relationship among the defen-
dant, the forum, and the litiga-
tion.”?” The Court reasoned that
specific jurisdiction is proper when
“the defendant’s suit-related con-
duct [creates] a substantial connec-
tion with the forum State.”” In
regard to the relationship necessary
to create specific jurisdiction, the
Court noted two principles that
should be considered:

1. The relationship must arise
out of contacts that the “de-
fendant himself” creates
with the forum state.

2. The “minimum contacts”
analysis looks to the defen-
dant’s contacts with the
forum state itself, not the
defendant’s contacts with
persons who reside there.”

The Court approved jurisdiction
over foreign manufacturers by not-
ing that jurisdiction is proper over
defendants “who have purpose-
fully ‘reach[ed] out beyond’ their
State and into another by, for ex-
ample, entering a contractual rela-
tionship that ‘envisioned
continuing and wide-reaching con-
tacts’ in the forum State.”*° Further,
the Court noted that “although
physical presence in the forum is
not a prerequisite to jurisdiction, .
. . physical entry into the State—
either by the defendant in person
or through an agent, goods, mail,
or some other means—is
certainly a relevant contact.””!
Using Walden, manufacturers ar-
gued specific jurisdiction requires
“suit-related activity” initiated by
the defendant that “creates” or
“causes” plaintiff’s claim to take
place in the forum. Manufacturers
argued that “the event” necessary
for specific jurisdiction in a prod-
uct-liability case is the sale of the
product. In other words, even if the
plaintiff’s use of the defendant’s
product in the forum caused the
plaintiff’s injury there, and even if
the defendant regularly profited
from the distribution of the same
type of product in the forum, de-
fendants argued specific jurisdic-
tion could not exist if the product
was purchased elsewhere.



The Alabama
Supreme Court
Weighs in on
Recent Personal-
Jurisdiction
Opinions

A. Ex parte Edgetech

In 2014, the Alabama Supreme
Court reviewed the recent U.S.
Supreme Court precedent restrict-
ing personal jurisdiction, in Ex
parte Edgetech 1.G., Inc.** Ed-
getech was an Ohio foam-spacer
manufacturer that manufactured
and sold its products to Thomp-
son, a Michigan manufacturer,
which then incorporated the foam
spacers into its finished insulated
glass windows?** Thompson then
distributed the insulated glass win-
dows to Wynne Enterprises, an Al-
abama window manufacturer,
which incorporated the insulated
windows into its finished complete
windows.** Wynne Enterprises
subsequently sold the finished
complete windows to Tiffin, an
Alabama RV manufacturer, to be
incorporated into its RVs.*® Tiffin
sued Edgetech, the Ohio manufac-
turer, for breach of contract,
breach of implied warranty and
breach of express warranty in Ala-
bama.** Edgetech moved for dis-
missal based on lack of specific
jurisdiction under the plurality
opinion in J. Mclintyre.

The Alabama Supreme Court re-
fused to follow the “targeting” lan-
guage of the J. McIntyre plurality.

Instead, the Alabama Supreme
Court affirmed the stream-of-com-
merce test announced in Ex parte
DBI?" In finding that Edgetech was
not subject to specific jurisdiction
under the stream-of-commerce the-
ory, the court reasoned:

[T]here is no evidence before
this Court indicating that Ed-
getech’s actions created sub-
stantial contacts between
Edgetech and Alabama.
Rather, it appears that Tiffin
seeks to hale Edgetech into
an Alabama court based on
Thompson’s unilateral activ-
ity of selling to Wynne Enter-
prises insulated-glass units
that include the Super Spacer
product. However, Tiffin has
not established that, in selling
its Super Spacer product to
Thompson, Edgetech should
have foreseen that a certain
percentage of its Super
Spacer products would be
used in insulated-glass units
that would be distributed and
sold in Alabama.?

In dicta, the Alabama Supreme
Court discussed the Goodyear case
but refused to adopt a strict rule
limiting general jurisdiction to a
corporation’s place of incorporation
or principal place of business.* In-
stead, the court performed a factual
analysis of Edgetech’s contacts with
Alabama to determine whether gen-
eral jurisdiction was proper, focus-
ing on the number of Alabama
customers, the number of Alabama
sales vs. overall sales, whether the
sales were initiated by Edgtech or
an independent sales agent, whether
the independent sales agents were
employed by Edgtech and whether
the independent sales agents sold
only Edgtech products.*

- s

In Edgtech, the Alabama
Supreme Court affirmed three
things: 1) DBI sets the standard for
specific jurisdiction in a product-
liability case; 2) it is the manufac-
turer’s expectation that the product
will be sold in the forum where
the injury occurs that subjects the
manufacturer to specific jurisdic-
tion; and 3) jurisdiction, whether
specific or general, still requires a
factual analysis even in light of re-
cent U.S. Supreme Court cases.

B. Hinrichs v. GM Canada

Florian Hinrichs was a career
solider in the German military. He
was selected by his superiors to at-
tend flight training with the U.S.
military at Fort Rucker in Alabama.
Mr. Hinrichs moved to Alabama in
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December 2006 to begin his train-
ing and befriended a U.S. soldier
named Daniel Vinson. In June
2007, Mr. Hinrichs suffered a
spinal-cord injury in a car accident
that occurred in Geneva County,
Alabama. The accident occurred in
Daniel Vinson’s 2004 GMC Sierra
pickup. Vinson bought the pickup
in Pennsylvania and brought it to
Alabama upon being stationed at
Fort Rucker.

In 2009, Mr. Hinrichs sued Gen-
eral Motors of Canada, a wholly
owned subsidiary of General Mo-
tors which manufactured the sub-
ject GMC pickup.*' In 2012, GM
Canada moved to dismiss the ac-
tion for lack of personal jurisdic-
tion, arguing that it had no direct
contacts with Alabama and that
the action did not arise out of or
relate to its indirect contacts, so
there was no specific jurisdiction.
In addition, GM Canada argued
that it did not have continuous and
systematic contacts with Alabama
so as to justify exercising general
jurisdiction.

Jurisdictional discovery showed
that GM Canada manufactures ve-
hicles for its parent company, GM,
pursuant to a distribution agree-
ment in which GM agreed to dis-
tribute those vehicles throughout
the United States market. This
agreement included the 2004 GMC
Sierra pickup that injured Mr. Hin-
richs. The stated purpose of this
distribution agreement is “to [ap-
peal] to customers and dealers,
[meet] competition from other
motor vehicle producers, and [com-
ply] with regulatory rules” in the
United States. GM Canada knows
that its vehicles will be distributed
to Alabama pursuant to the distri-
bution agreement. In fact, Alabama
contained 120 GM dealerships that
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received vehicles pursuant to this
agreement at the time Mr. Hinrichs
filed his lawsuit against GM
Canada.

GM Canada manufactured the
subject Sierra pickup in 2003. Over
the next six years, it manufactured
almost four million vehicles specif-
ically for sale in the United States.
The vehicle that injured Mr. Hin-
richs was included in this number.
During this time frame, GM
Canada derived between 80 to 90
percent of its profit from the United
States market, which included 120
GM dealerships in Alabama.

GM Canada’s corporate represen-
tative, Geoffrey Bailey, admitted
that GM Canada knows its vehicles
will be distributed and sold in Ala-
bama. GM Canada ensures as
much by manufacturing its vehicles
to comply with the Federal Motor
Vehicle Safety Standards. GM
Canada did not restrict any of these
four million vehicles from being
distributed, sold or used in Ala-
bama. GM Canada is insured for
product-liability claims that occur
in Alabama, which included Mr.
Hinrichs’s claim.

Based on these facts, the trial
court found that GM Canada’s
contacts with Alabama were pur-
poseful such that GM Canada
could reasonably anticipate litigat-
ing a claim here. The trial court
specifically found:

GMC Canada’s contacts,
manufacturing motor vehicles
sold to GM to be distributed
for retail sale by dealerships
within the United States, in-
cluding Alabama, is an act by
which it purposefully avails
itself of the privilege of con-
ducting activities within Ala-
bama thus invoking the

benefits and protections of
Alabama’s laws. GMC
Canada profits from this con-
tact. This contact is its busi-
ness. This being true, GMC
Canada’s contacts with Ala-
bama, through the sale and
indirect distribution of its
product in Alabama, is such
that GMC Canada should rea-
sonably anticipate being
haled into court here.

Nonetheless, the trial court de-
clined to exercise specific jurisdic-
tion over GM Canada for one
reason—because the specific vehi-
cle that injured Mr. Hinrichs in Al-
abama was not purchased by an
Alabama citizen from an Alabama
dealership. The trial court rea-
soned that Mr. Hinrichs’s product-
liability claim could only be
related to GM Canada’s contacts
with Pennsylvania, since that was
the place where the specific vehi-
cle was purchased. In addition, the
trial court declined to exercise
general jurisdiction over GM
Canada, reasoning that GM
Canada was not “at home” in Ala-
bama since it was not incorporated
in Alabama and did not have its
principal place of business here.
The trial court did not consider the
fair-play and substantial-justice
factors.

On appeal, GM Canada did not
dispute that its contacts with Ala-
bama were purposeful or that it
reasonably anticipated litigating a
product-liability claim in Ala-
bama. Instead, for specific-juris-
diction purposes, the parties and
the Alabama Supreme Court pri-
marily focused on whether Mr.
Hinrichs’s product-liability claim
was related to GM Canada’s con-
tacts with Alabama. While Hinrichs
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was on appeal, “relatedness” was
the “least developed prong” of
specific jurisdiction.*” The U.S.
Supreme Court had never defined
the meaning of “arises out of or
relates to.”* The U.S. Supreme
Court had merely held that spe-
cific jurisdiction depends on a re-
lationship among “the defendant,
the forum, and the litigation” in
which the defendant’s contacts
create a “substantial connection”
with the forum.* The absence of
U.S. Supreme Court clarification
had led to conflicting tests among
courts in distinguishing controver-
sies that “arise out of” and contro-
versies that “relate to.” Some
courts applied a proximate-cause
standard, requiring the defendant’s
contacts with the forum to directly
cause the plaintiff’s claim inside
the forum.* Other courts applied a
more-lenient relatedness standard,
evaluating relatedness in light of
all the facts, reasonableness and
fairness.*® The Alabama Supreme
Court had interpreted relatedness
to require “a clear, firm nexis be-
tween the acts of the defendant
and the consequences complained
of in order to establish the neces-
sary contacts.”*’ As long as the
consequences were foreseeable,
the Alabama Supreme Court
would uphold specific
jurisdiction.*

Hinrichs advocated a “foreseeable
consequence” standard for related-
ness.* Hinrichs argued that basing
“relatedness” on the sale of vehicles
places an unreasonably restrictive
interpretation on the phrase “arises
out of or relates to.”>° Hinrichs ar-
gued that the majority of federal
circuit courts of appeals applied “a
more flexible standard . . . to satisfy
the requirements of due process,

i.e., fairness.”! Hinrichs cited mul-
tiple cases where the manufacturer
was subject to specific jurisdiction
in a forum where its product caused
injury even when the manufac-
turer’s product was sold outside the
forum.>? Hinrichs argued that spe-
cific jurisdiction is not based on the
location of the sale but on whether
the manufacturer intended and ex-
pected for the product to be distrib-
uted, sold and used in the forum
where the injury occurs.> To hold
otherwise, Hinrichs maintained,
would grant absolute immunity to
manufacturers over claims occur-
ring in forums where the manufac-
turer derives significant profit
solely because the product crosses
the state line from where it was
sold.> Because GM Canada derives
80-90 percent of its profit from the
United States market, including 120
GM dealerships in Alabama, Hin-
richs argued that his injury in Ala-
bama from a GM Canada product
intended for any of the 50 states
should satisfy the relatedness re-
quirement.” Hinrichs argued that an
injury caused by a GM Canada ve-
hicle in Alabama surely should be
sufficient for specific jurisdiction
when the defendant undisputedly
has purposeful contacts with the
forum such as to reasonably antici-
pate the very type of claim brought
by Hinrichs.

GM Canada, on the other hand,
advocated a proximate-cause stan-
dard for relatedness under which
the claim must proximately result
from contacts the defendant him-
self creates with the forum.’* GM
Canada argued that “two key
undisputed facts preclude the exer-
cise of specific jurisdiction in this
case: (1) the Sierra was sold in
Pennsylvania, not in Alabama, and

(2) the Sierra did not enter Ala-
bama by any distribution channel
used by GM or GM Canada, but
entered through the unilateral, for-
tuitous actions of Vinson.”” Ac-
cording to GM Canada, “the
exercise of specific jurisdiction
cannot be based on the location of
the underlying accident or on
GM’s distribution of other vehi-
cles in Alabama that were manu-
factured by GM Canada.”®

Four out of eight justices® of the
Alabama Supreme Court agreed
that Mr. Hinrichs’s claim did not
arise out of or relate to GM
Canada’s contacts with Alabama
since the owner purchased the vehi-
cle in Pennsylvania. In coming to
this conclusion, the Alabama
Supreme Court relied on Walden v.
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Fiore, 134 S. Ct. 1115 (2014),
which stated that “the defendant’s
suit-related conduct must create a
substantial connection with the
forum State.”* The majority noted
that it had “found no caselaw that
upholds specific jurisdiction where
the stream of commerce for the
product does not end in the forum
state.”! The court found “no ‘suit-
related conduct’ that creates a sub-
stantial connection between GM
Canada and Alabama if the vehicle
was not sold in Alabama, even
though Hinrichs was injured in Ala-
bama.””%?> The court stated that in ab-
sence of “supporting precedent from
the United States Supreme Court,” it
was reluctant to create “dispute-
blind specific jurisdiction.”®®

In addition, a majority of the Al-
abama Supreme Court held that
GM Canada’s contacts with Ala-
bama were not so continuous and
systematic that GM Canada is “es-
sentially at home” in Alabama.*
The plurality reasoned that GM
Canada is incorporated in
Canada.® Its principal place of
business is in Canada.® It manu-
factures, assembles and sells its
product in Canada.®” None of these
facts, according to the plurality,
rendered GM Canada “essentially
at home” in Alabama under
Goodyear and Daimler.®® Even
though Justices Murdock and Wise
concurred in the result on the issue
of general jurisdiction, they em-
phasized that these facts do not
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preclude a finding of general juris-
diction where a corporation has
‘some ... level of intensity of con-
tact’ that is ‘comparable’ to incor-
porating or having a principal
place of business in the forum.”®
The Alabama Supreme Court did
not consider 1) whether GM
Canada purposefully availed itself
of the privilege of conducting
business in Alabama, 2) whether
GM Canada reasonably antici-
pated litigating a product-liability
claim in Alabama or 3) whether
the fair-play and substantial-jus-
tice factors weighed in favor of
exercising jurisdiction.™

Justice Bolin concurred in part,
on general jurisdiction, and in the
result on specific jurisdiction.”! He
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stated that he wrote separately to
note the lack of clarity on the
stream-of-commerce test from the
U.S. Supreme Court.”” Further,
Justice Bolin’s concurrence dis-
agreed with creating special juris-
dictional rules for product-liability
cases and cited an article disagree-
ing with drawing a jurisdictional
line at the place of sale.”

Hinrichs produced three dissent-
ing opinions. Justice Parker’s dis-
sent focused on GM Canada’s
three-year delay in asserting the per-
sonal-jurisdiction defense. Justice
Parker explained that a defendant
can waive the personal-jurisdiction
defense in one of two ways: 1) the
defendant fails to assert the defense
in its answer or in a Rule 12 motion
or 2) the defendant recites the de-
fense in an answer but substantially
participates in the litigation without
actively pursuing its personal-juris-
diction defense.” In finding that
GM Canada waived its personal-ju-
risdiction defense, Justice Parker
reasoned:

General Motors of Canada,
Ltd. asserted the defense of
lack of personal jurisdiction
in its answer filed on August
12, 20009. It was not until July
10, 2012, almost three years
later, that General Motors of
Canada further pursued this
defense by filing a motion for
a hearing on the issue of per-
sonal jurisdiction. I believe
that this failure to litigate the
defense of lack of personal
jurisdiction for nearly three
years constitutes a waiver of
the defense.”

Justices Murdock and Wise con-
curred on general jurisdiction, but
dissented from the main opinion on
specific jurisdiction.” The dissent

explained that the main opinion’s
application of Walden to a prod-
uct-liability case failed to discuss
“what actually constitutes ‘suit-re-
lated conduct’ in a products-liabil-
ity action involving, as it
inherently does, issues of markets
and ‘streams of commerce.””’” In-
stead, “the nature of the plaintiff’s
claims in a given case must be
carefully compared to the nature
of the conduct by which the defen-
dant has some relationship with
the forum.””® The dissent reasoned
that for product-liability claims,
the “suit-related conduct” in the
state where an injury occurs “is in
fact the design or manufacturing
of such automobiles and the place-
ment of them into the stream of
commerce for that United States
market.”” This “is the reason GM
Canada has a connection to any
state, regardless of where [GM]
happens to place any one particu-
lar vehicle.”® Finally, the dissent
criticized the main opinion for
failing to consider the principles
of reasonableness, fair play and
substantial justice.®!

C. Ex parte The Maintenance
Group, Inc.

On November 22, 2017, the Ala-
bama Supreme Court issued its first
major personal-jurisdiction opinion
since Hinrichs v. GM Canada. In
Ex parte The Maintenance Group,
Inc., the court considered whether
the plaintiff had properly pled civil-
conspiracy contacts with Alabama
to establish specific jurisdiction.
The parties involved in the case
were all located outside of Alabama
as follows:

* MARC Transport (“MARC”)—
Delaware LLC/Georgia princi-
pal place of business

* Pelican Bay Equipment (“Peli-
can Bay”)-Nevada LLC/Florida
principal place of business

* The Aviation Department,
LLC (“TAD”)-Delaware LLC/
Georgia principal place of
business

* The Maintenance Group, Inc.
(“Maintenance”)—Georgia cor-
poration/Georgia principal
place of business.??

MARC purchased an aircraft
from Pelican Bay. TAD assisted in
the purchase and agreed to provide
MARC with maintenance, pilot
services, flight scheduling and
storage of the aircraft once it was
purchased. TAD located the air-
craft in Florida. The purchase
agreement allowed MARC to con-
duct a pre-purchase inspection of
the aircraft. The parties agreed that
Maintenance would perform the
inspection at its facility in Geor-
gia. Maintenance conducted the
inspection and found discrepan-
cies totaling $170,000. Pelican
Bay agreed to correct the
discrepancies.

The purchase of the aircraft took
place in Delaware. Pelican Bay
flew the aircraft from Florida to
Delaware for delivery. The aircraft
was then flown to Georgia where
MARC is located. After the pur-
chase, the aircraft was flown back
and forth between Huntsville and
Atlanta several times. The flights
in and out of Huntsville were the
only contacts the plane had with
Alabama.

MARC sued all parties in the
Madison County Circuit Court, al-
leging that Pelican Bay had not cor-
rected the discrepancies identified
by Maintenance. The claims were
breach of contract, negligence,
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fraud and civil conspiracy. Mainte-
nance moved to dismiss for lack of
personal jurisdiction. The trial court
denied the motion to dismiss, and
Maintenance filed a petition for writ
of mandamus with the Alabama
Supreme Court.®

In directing the trial court to dis-
miss Maintenance for lack of per-
sonal jurisdiction, the Alabama
Supreme Court noted that “ordi-
nary”’ specific jurisdiction was not
at stake in this case.® Instead,
Maintenance Group involved
“conspiracy” jurisdiction, which
requires the plaintiff to plead with
particularity the conspiracy as well
as the overt acts within the forum
taken in furtherance of the con-
spiracy.®” The court held that the
alleged co-conspirators’ actions of
arranging flights to and from
Huntsville and Atlanta were insuf-
ficient to establish conspiracy con-
tacts with Alabama.?®® In addition,
the court noted that the flights
could not establish relatedness be-
cause the alleged misrepresenta-
tions “occurred before the closing
on the purchase of the aircraft,
concerned conduct outside Ala-
bama, and involved entities that
were not residents of Alabama.”¥
Finally, the court reasoned, “The
post-purchase flights into Alabama
have, at best, a tenuous connection
to the material allegations of tor-
tious conduct. Accordingly, those
contacts lack the ‘suit-related
nexus’ to Alabama required for
specific jurisdiction to attach.”®®

Justice Main wrote the opinion,
with Chief Justice Stuart and Jus-
tices Bolin, Parker, Wise and Sell-
ers concurring. Justices Murdock
and Bryan concurred in the result
but did not write separately as to
their reasoning. Justice Shaw dis-
sented with no opinion.
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The U.S. Supreme
Court Clarifies
“Relatedness”
For Specific
Jurisdiction

In its 2016-2017 Term, the U.S.
Supreme Court granted two peti-
tions for certiorari review on per-
sonal jurisdiction that seemed to
clarify questions created by its
2011-2014 precedent. The first
personal-jurisdiction case was
BNSF Ry. Co. v. Terrell °* which
reviewed the Montana Supreme
Court’s holding that BNSF Rail-
road was subject to general juris-
diction in Montana for its
employees’ on-the-job injuries that
occurred in other states. The em-
ployees did not reside in Montana
and were not injured in Montana.*?
Despite these facts, the Montana
Supreme Court found that the em-
ployees could bring their suits in
Montana under the Federal Em-
ployers’ Liability Act (FELA) §
56, which allows railroad employ-
ees to bring suits where the defen-
dant railroad is doing business.”?
The U.S. Supreme Court held that
“§ 56 does not address personal
jurisdiction over railroads,” but in-
stead addresses venue and subject-
matter jurisdiction.**

Alternatively, Montana’s
Supreme Court relied on Montana’s
long-arm statute, which granted ju-
risdiction over “persons found
within ... Montana.” “BNSF fit
that bill, the court stated, because it
has over 2,000 miles of railroad
track and employs more than 2,000

workers in Montana.”?® The U.S.

Supreme Court rejected this reason-
ing, as it had previously explained
that general jurisdiction over a cor-
poration is appropriate only where
the corporation is “at home.””’
While BNSF primarily focused
on general jurisdiction, the Court
also emphasized that specific juris-
diction could not be invoked
“[b]ecause neither Nelson nor
Tyrrell alleges any injury from
work in or related to Montana.”®
In addition, the Court noted spe-
cific jurisdiction requires that the
plaintiff’s claims have a relation-
ship to something that occurs in
the state, or had its principal im-
pact in the state.”” If the employees
had been injured in Montana, or if
they could have linked their in-
juries back to work they performed
in Montana, specific jurisdiction
likely would have existed based on
the railroad’s business there.!®
Bristol-Myers Squibb, the sec-
ond case reviewed by the U.S.
Supreme Court last term, involved
a product-liability action filed in
California by 86 California resi-
dents and 592 residents of 33 other
states.'”! The action was brought
against Bristol Myers Squibb
(BMS), a large pharmaceutical
company, which manufactured
Plavix.!”2 BMS is incorporated in
Delaware, headquartered in New
York and maintains substantial op-
erations in New York and New
Jersey.'® BMS has five research
facilities in California employing
approximately 160 people.'® BMS
also has 120 sales representatives
in California.'® From 2006-2012,
BMS sold almost 187 million
Plavix pills to California distribu-
tors and wholesalers.!” During
this time, BMS derived more than
$918 million from the California



market.!” The resident and non-
resident plaintiffs all claimed that
they were injured by Plavix. How-
ever, the nonresidents did not use
Plavix in California, were not in-
jured in California and were not
treated in California. Their Plavix
prescriptions were not prescribed
or filled in California. BMS
moved to dismiss the nonresi-
dents’ claims, arguing that their
claims were not “related” to
BMS’s contacts with California.

The California Supreme Court
found that the nonresident plain-
tiffs’ claims arose out of or related
to BMS’s contacts with California
even though their injuries did not
occur there.'”® The court reasoned
that “both the resident and nonres-
ident plaintiffs’ claims are based
on the same allegedly defective
product and the assuredly mislead-
ing marketing and promotion of
that product, which allegedly
caused injuries in and outside the
state.”!% BMS sold Plavix to resi-
dents and nonresidents “as part of
a common nationwide course of
distribution.”!1?

In granting BMS’s petition for
writ of certiorari, the U.S.
Supreme Court sought to resolve
the same long-standing circuit
conflict noted in Hinrichs: what
types of connections are required
to meet the “arises out of or relates
to” requirement for specific juris-
diction. In reversing the California
Supreme Court’s finding of spe-
cific jurisdiction over injuries that
occurred outside of California, the
U.S. Supreme Court refused to
adopt a strict proximate-cause
standard for relatedness. In fact,
the word “proximate” is not men-
tioned once in the Bristol-Myers
Squibb opinion. Instead, Bristol-
Myers Squibb held that plaintiffs

In reversing the €alifornia Supreme Court's
finding of specific jurisdiction over injuries that
occurred outside of California, the US:
Supreme Court refused to adopt a strict
proximate-cause standard for

relatedness.

must show a mere “affiliation be-
tween the forum and the underly-
ing controversy.”!!! The Court
noted that this affiliation is met
when “[an] activity or an occur-
rence . . . takes place in the forum
State and is therefore subject to
the State’s regulation.”''> The
Court discussed the “occurrences”
that could have subjected BMS to
specific jurisdiction in California
over the nonresidents’ product-lia-
bility claims. If BMS had devel-
oped Plavix, created a marketing
strategy for Plavix, manufactured,
labeled or packaged Plavix, or
worked on the regulatory approval
for Plavix in California, the relat-
edness prong would have been
met.'"® If BMS had contracted
with a distributor in California that
acted together with BMS in com-
mitting acts related to the plain-
tiffs’ claims, the relatedness prong
would have been met.!'"* Finally,
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the relatedness prong for specific
jurisdiction would have been met
if the non-resident plaintiffs had
obtained Plavix, ingested Plavix,
been injured by Plavix or received
treatment for their injuries due to
Plavix in California.''

Justice Sotomayor’s dissent fur-
ther explained that the majority
did not adopt a strict actual-causa-
tion standard.!® She noted that
such a standard “might call into
question whether even a plaintiff
injured in a State by an item iden-
tical to those sold by a defendant
in that State could avail himself of
that State’s courts to redress his in-
juries.”!'” However, Justice So-
tomayor reassured us that under
World-Wide Volkswagen, jurisdic-
tion would exist in this situation.

In addition to the two cases re-
viewed, the U.S. Supreme Court
denied two petitions for certiorari
on personal jurisdiction during the
latest term that left two opposing
standards for relatedness standing.
The first denial left standing the
Alabama Supreme Court’s plural-
ity opinion in Hinrichs v. GM
Canada that the injury occurring
in the forum is not the link for spe-
cific jurisdiction between a defen-
dant’s contacts and a plaintiff’s
claim. The second denial left
standing the Texas Supreme
Court’s opinion in TV Azteca v.
Ruiz, 490 S.W.3d 29 (Tex. 2016),
which held that the injury occur-
ring in the forum is the link be-
tween a defendant’s contacts and a
plaintiff’s claim.

TV Azteca involved a defamation
claim filed by a Texas resident
against two Mexican television-
broadcasting companies. The
Mexican companies broadcast
news stories about the Texas resi-
dent in Texas. Discovery showed
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that these Mexican companies had
created maps of its Texas viewers
and advertised its Texas viewer-
ship. The Mexican companies ar-
gued, among other things, that the
plaintiff’s defamation claim did
not arise out of or relate to its map
of viewership or its advertising ac-
tivities. The Texas Supreme Court
refused to require the plaintiff to
show that her harm was proxi-
mately caused by one specific
contact with Texas. Instead, the
Texas Supreme Court considered
1) what the claim is principally
concerned with, 2) whether the
contacts will be the focus of the
trial and consume most if not all
of the litigation’s attention and 3)
whether the contacts are related to
the operative facts of the claim.''®
The Texas Supreme Court held
that the “operative facts” of the suit
occurred in Texas because the tort
and harm occurred in Texas. In that
case, the actionable conduct was
defamatory broadcasts.'!® “Al-
though the broadcasts originated in
Mexico, they were received and
viewed—and allegedly caused
harm—in Texas.”'® The place where
the broadcasts originated would not
be the focus of the litigation. The
place where the broadcasts caused
harm would be the focus at trial in
determining whether the plaintiff
established a claim for defamation.

Considerations
For Alabama
Practitioners

Upon close review of personal-
jurisdiction precedent, clearly
there is a lot more to litigating per-
sonal jurisdiction than meets the

eye. The recent personal-jurisdic-
tion cases leave the Alabama prac-
titioner in the position of having to
figure out a great deal about the
defendant’s contacts with Alabama
before filing his complaint, or in
the defendant’s case, an answer.

A. Burden of Proving
Personal Jurisdiction

“The plaintiff has the burden of
proving that the trial court has per-
sonal jurisdiction over the defen-
dant.”?! Every jurisdictional
analysis starts with the plaintiff’s
complaint. “[A] court must con-
sider as true the allegations of the
plaintiff’s complaint not contro-
verted by the defendant’s affi-
davits . . . and ‘where the
plaintiff’s complaint and the defen-
dant’s affidavits conflict, the . . .
court must construe all reasonable
inferences in favor of the plain-
tiff.”!>2 When the defendant files a
motion to dismiss and submits
prima facie evidence that jurisdic-
tion is lacking, however, the plain-
tiff must controvert the
defendant’s evidence with his own
affidavits or other competent evi-
dence.!” Pleading and proving ju-
risdiction is no easy feat, and in
most cases, jurisdictional discov-
ery will be required.

The plaintiff has a qualified right
to conduct jurisdictional
discovery.'?* While a plaintiff does
not have an automatic right to ju-
risdictional discovery, if the plain-
tiff can “at least allege facts that
would support a colorable claim of
jurisdiction,” then the court should
permit jurisdictional discovery.'?
The standard for jurisdictional dis-
covery is “quite low.”'?® As long as
the plaintiff’s request is not
“clearly frivolous,” the plaintift’s
request for jurisdictional discovery
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should be granted.'”” Courts in Al-
abama have consistently granted
requests for jurisdictional discov-
ery so long as the “plaintiff pres-
ents factual allegations that suggest
‘with reasonable particularity’ the
possible existence of the requisite
contacts between [the party] and
the forum state.”!?®

Despite the low standard for ob-
taining jurisdictional discovery,
the Alabama Supreme Court, in
2015, issued a writ of mandamus
directing a trial court to dismiss a
defendant for lack of personal ju-
risdiction even though plaintiff
had requested, but had not re-
ceived, jurisdictional discovery. In
Ex parte Gudel AG, 183 So. 3d
147 (Ala. 2015), the plaintiff was
injured at an automotive-parts-
manufacturing plant in Crenshaw
County when the cable of an over-
head, roll-up door broke causing
the door to come down on his leg,
which resulted in a crushing injury
and ultimately, an amputation. The
roll-up door was the entrance to a
stamping-press unit.!” The plain-
tiff sued the manufacturing plant
where he worked to recover
worker’s compensation.'*° He also
sued Hyundai WIA and Giidel AG,
a Swiss corporation that, accord-
ing to the plaintiff’s allegations,
designed and manufactured the
stamping-press unit."* Giidel AG
moved to dismiss for lack of per-
sonal jurisdiction and submitted an
affidavit in which it denied manu-
facturing the stamping-press unit.

Instead, Giidel asserted that it
merely “supplied to Hyundai

... a component system of the
machine,” namely “a [ “Trans-
fer Automation System,’ to
serve as the] control system for
the conveyor system running

through the press,” which was
wholly designed and manufac-
tured in Switzerland before
being sold to Hyundai, a Ko-
rean entity. Giidel’s motion
was further supported by affi-
davit testimony and authority
aimed at establishing the lim-
ited extent of Giidel’s contacts
with Alabama, including, but
not limited to, testimony indi-
cating that it had not con-
ducted any systematic and/or
continuous business activities
in Alabama; that it was not li-
censed to do business in Ala-
bama; and that it had no
registered agent for service of
process in Alabama. '3

While Giidel admitted that it
shipped the conveyor system to
the Alabama manufacturing plant
and sent a representative to the Al-
abama plant “to assist in installa-
tion of the system and to train
employees with regard to its oper-
ation,” Giidel denied any involve-
ment with the overhead door that
caused the plaintiff’s injury.'¥

In response to Giidel’s motion to
dismiss, the plaintiff asserted that
Giidel’s direct shipment of its
product to Alabama and subse-
quent training of Alabama employ-
ees were sufficient for jurisdiction,
but in the alternative, requested ju-
risdictional discovery.'3* The Ala-
bama Supreme Court held that
while the complaint alleged a col-
orable basis for jurisdiction, the
defendant’s evidence produced
with its motion to dismiss rebutted
those allegations.'* This shifted
the burden to the plaintiff to pres-
ent evidence that the defendant’s
conveyor system, its installation or
the defendant’s training had an ef-
fect on the overhead door to cause

the plaintiff’s injuries.'* Since the
plaintiff produced no evidence of
this, the Alabama Supreme Court
directed the trial court to dismiss
the plaintiff’s claims against Giidel
without allowing jurisdictional dis-
covery.'¥” The Alabama Supreme
Court did note that the plaintiff
never explained why he had failed
to undertake certain informal ef-
forts to obtain pertinent informa-
tion that appeared to be feasible.

The plaintiff must carefully draft
the complaint to allege a colorable
basis for jurisdiction over the de-
fendant since proving personal ju-
risdiction is the plaintiff’s burden.
Once the defendant challenges ju-
risdiction, the plaintiff must con-
duct discovery so he can rebut the
defendant’s evidence produced in
support of the motion to dismiss.
Finally, after discovery is com-
plete, the plaintiff should amend
the complaint to assert jurisdic-
tional allegations that are sup-
ported by the evidence.

B. Waiver of the Personal
Jurisdiction Defense

The defense of lack of personal
jurisdiction is waivable. This
means the defendant must put the
defense in its answer or move to
dismiss asserting the defense
within thirty days of being served
with the complaint. See Ala. Civ.
P. 12. Failure to include the per-
sonal-jurisdiction defense in an
answer constitutes waiver of the
defense. Further, even if the de-
fense is included in the answer, it
may be waived for failure to sea-
sonably pursue the defense.!*

In determining whether a defen-
dant has seasonably pursued its
personal-jurisdiction defense,
courts primarily examine two fac-
tors: 1) the length of time that

N e
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elapses between the defendant’s
first appearance and the pursuit of
the defense, and 2) the nature of
the defendant’s participation in the
litigation."** The dissent in Ex
parte Alaska Bush Adventures,
LLC, 168 So.3d 1195, 1207-08
(Ala.2014), cited to several federal
cases that discuss the length of
time that must elapse before a de-
fendant’s jurisdictional defense is
waived. Courts deemed the de-
fense waived if not pursued for pe-
riods of time ranging from nine
months to four years.'*® Courts
deemed the defense preserved if
pursued within two months to
seven months.'!' In addition, if the
defendant’s submissions, appear-
ances, and filings in the trial court
gave the plaintiff “a reasonable
expectation that [Defendant] will
defend the suit on the merits,” the
defendant has waived the defense
of personal jurisdiction.'*> Waiver
is also found if the defendant’s ac-
tions “cause the court to go to
some effort that would be wasted
if personal jurisdiction is later
found lacking.”!#3 A
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The Continuing Reformation of
Alabama’s Municipal Courts

By Judge T. Brad Bishop and Laura E. Yetter

“There can be no equal justice
where the kind of trial a man gets
depends on the amount of money
he has.”! These are the words of
Alabama’s own Justice Hugo
Black, interpreting the Due
Process and Equal Protection
clauses of the Fourteenth Amend-
ment to require “procedures in
criminal trials which allow no in-
vidious discrimination between
persons and different groups of
persons.”” Stated another way, the
Fourteenth Amendment requires
that defendants in criminal pro-
ceedings be afforded the same
basic procedural protections re-
gardless of their financial status.’
In Bearden v. Georgia, for exam-
ple, the United States Supreme
Court held that before a defen-
dant’s probation was revoked for
non-payment of a court-ordered
fine, the court must inquire into
that defendant’s ability to pay.*

The Court reasoned that incarcer-
ating an individual for his inability
to pay would amount to “punish-
ing a person for his poverty” in a
manner “contrary to the funda-
mental fairness required by the
Fourteenth Amendment.”>

In spite of these important judi-
cial pronouncements, various mu-
nicipalities across Alabama have
been incarcerating poor defen-
dants for failing to pay court-or-
dered fines and fees. Many place
the blame on the legislature for its
drastic cuts to the state’s judicial
budget.® By sharply decreasing
General Fund contributions to the
judicial system and steadily in-
creasing court costs, the legisla-
ture places the financial burden to
fund judicial operations on the
courts themselves.” Furthermore,
although the average citizen be-
lieves city courts retain costs as-
sessed against defendants to
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finance court operations, generally only a small part
of the total amount is retained. For example, in Birm-
ingham’s municipal court, a driver’s license violation
will cost a defendant $220, with only $72.50 going to-
ward the actual court costs, and $147.50 going to-
ward a “State Fee.”® A study assessing the effects of
increased court costs, conducted by the Public Affairs
Research Council of Alabama (PARCA), concluded
the state’s judiciary “has become a collection agency .
.. for itself [and] other branches of government,” with
the majority of money collected from criminal defen-
dants, over 80 percent of whom are believed to qual-
ify as indigent.? The study further cautioned, “In
criminal proceedings, the costs assessed against of-
fenders have risen to a level that can be counterpro-
ductive to the ends of justice.”!”

Alabama’s constitutional requirement that the legis-
lature appropriate “adequate and reasonable funds” to
the state’s judicial system does not extend to the
state’s municipal courts.!! Instead, the Alabama Code
puts the responsibility of funding municipal courts on
the cities in which they maintain jurisdiction.'? The
Code unambiguously holds municipalities responsible
for providing “appropriate facilities” and “necessary
supportive personnel” for their respective municipal
courts.'® Despite this statutory mandate, some munici-
palities still expect their courts to largely fund them-
selves through fines and fees collected from
municipal court offenders.'*

In 2016, for example, the Southern Poverty Law
Center (SPLC) intervened in response to an initiative
by the City of Monroeville, proposing the city’s mu-
nicipal court become “self-sufficient” and “make up
any funding shortfall by more aggressively targeting
those who fail to pay.”"® Thus, the proposal advanced
the idea that the court should fund its own operations
through court-ordered fines and fees.'® Responding to
the decline in court-generated revenue, one city coun-
cilman speculated that, “[perhaps] police officers
were not issuing enough tickets.”!” Subsequently, the
Monroeville Chief of Police was replaced and a new
directive issued requiring police officers to issue at
least two tickets per shift.!® Judge Sanchez, the mu-
nicipal court judge, was also replaced after objecting
to the proposition that the municipal court should be
required to fund itself.!” According to Judge Sanchez,
“To expect a judge to be responsible for a balanced
budget . . . places the judge in conflict with his sworn
duty to protect the constitutional rights of citizens.”?

In a letter to the City of Monroeville, SPLC warned
that the city would violate state and federal law if it re-
quired its municipal court to fund its own operations.?!
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“To expect a j

balanced budget...
places the judge in
conflict with his
sworn duty to
protect the
constitutiona
rights o
citizens.””

SPLC argued that a self-funded court would violate
“bedrock principles of constitutional law and judicial
ethics,” as a judge may feel compelled to find defen-
dants guilty and impose maximum costs in an attempt
to secure his court’s economic survival.*> Perhaps in
an attempt to avoid litigation, SPLC requested that
Monroeville pass a resolution in order to “restore con-
fidence in the impartiality of the judiciary and to
demonstrate that the city is not improperly using its
justice system to raise revenue.”* The City of Mon-
roeville complied with the request, adopting a resolu-
tion declaring the city: (1) would fund its municipal
court in accordance with state law; (2) would neither
require its municipal court to pay for its own expenses
nor consider financial consequences to the city when
making judicial determinations; and (3) would con-
sider public safety, not quotas or numbers, when di-
recting police to issue tickets.*

When a city comes to rely on court-generated revenue
as an essential source of income, the pressure on a mu-
nicipal court to collect from offenders can take prece-
dence over its obligation to administer justice in an
ethical and lawful manner. Such a dynamic not only
jeopardizes the rights of defendants, but also the very ex-
istence of the municipal court on which the city’s budget
relies. Such was the case in the City of Harpersville,
when in 2013, the city experienced serious budgetary
shortfalls as the result of its municipal court’s being shut
down in the aftermath of a lawsuit against it.”

A small town with a population of about 1,700 resi-
dents, Harpersville opted to maintain its own police



and fire departments rather than contract with neigh-
boring agencies.? In order to finance these depart-
ments, Harpersville depended on the revenue generated
by its municipal court.”” Because the municipality’s
budget increasingly depended on court-ordered fines
and fees, the city needed an efficient, low-cost way to
collect amounts owed by offenders.?® To this end, it
contracted with Judicial Correction Services (JCS), a
for-profit, private probation company used in more
than 100 Alabama courts.” JCS guaranteed that its su-
pervision of probationers was “completely offender-
funded” with no expense to taxpayers, and that “[c]ourt
collections have increased in every community that has
made the transition to JCS.”*

Private probation companies like JCS that operate
on an “offender-funded” basis require probationers to
pay the entire costs of probation services rendered.*!
In order to turn a profit, a private probation company
will charge probationers additional fees, such as an
initial “start-up fee” and a monthly “supervision
fee.”?? The payment of these additional fees becomes
a condition of the offender’s probation, and failure to
pay results in a probation violation.** When offenders
are put on probation simply because they are unable
to pay the balance of court costs and fines due at sen-
tencing, this is referred to as “pay-only” probation.*

To illustrate, an offender who could only pay $100
of the $350 in court costs and fines assessed against
him at sentencing would be placed on pay-only pro-
bation. When his next payment was due, if the of-
fender were only able to put $50 toward his balance,
$35-$40 of this payment would be withheld as a su-
pervision fee, with only $10-$15 going toward his
outstanding balance. Thus, the poorer an offender is,
the longer they are placed on probation and the more
they are required to pay.*

In 2012, four Harpersville defendants placed on a
pay-only probation scheme initiated a lawsuit in circuit
court against the Town of Harpersville challenging the
validity of the municipal court’s probationary
practices.*® The resulting decision, issued by Circuit
Court Judge Hub Harrington, found that the
Harpersville Municipal Court had committed numerous
violations of the United States Constitution, the Ala-
bama Rules of Criminal Procedure and state law.”” Ad-
monishing the court’s practices, Judge Harrington
referred to the municipal court as a modern-day
“debtor’s prison” and a “judicially sanctioned extortion
racket.”*® Among the abuses perpetrated by the
Harpersville Municipal Court and JCS, the most egre-
gious included: (1) automatically placing defendants on
probation with JCS simply because they were unable to

pay the entire amount assessed against them at trial; (2)
the failure of the municipal court judge to ever make an
adjudication, issue a valid sentencing order or hold a
hearing regarding a defendant’s probation; (3) unlaw-
fully delegating powers to the probation company (e.g.,
allowing JCS to set court dockets and issue arrest war-
rants for defendants who failed to appear and/or failed
to make payments); (4) incarcerating defendants who
failed to make payments without first holding a hearing
concerning the defendants ability to pay as required by
the Alabama Rules of Criminal Procedure;* (5) ex-
tending probationary sentences beyond the two-year
limit;* and (6) charging defendants “unconscionable
fines and fees™*! that could potentially compound to
“thousands upon thousands of dollars.”*

Judge Harrington’s order placed strict limitations on
the Harpersville Municipal Court, requiring the mu-
nicipal court to secure his permission before it could
incarcerate any individual placed on probation.* Sus-
pecting that other individuals may have been wrong-
fully incarcerated, the circuit court demanded a list of
every individual being held by the city, along with
copies of their respective incarceration orders.* As a
result, less than a month later, the Harpersville City
Council voted to dissolve its municipal court.*

Shortly after the Harpersville case, a separate law-
suit was initiated in federal court against the City of
Childersburg, another JCS client. The lawsuit alleged
the city’s municipal court and JCS had violated the
constitutional rights of offenders brought before the
court.*® The Childersburg lawsuit was remarkably
similar to the Harpersville case in several respects.
The plaintiffs initiating the lawsuit were all placed on
probation with JCS because of their inability to pay
the total amount due at trial.*” Subject to the same of-
fender-funded probationary scheme utilized in
Harpersville, probationers were charged various fees
in order to compensate JCS for its services.*® After
failing to pay, the plaintiffs in the Childersburg law-
suit alleged they were incarcerated without any in-
quiry into their ability to pay.*” The other claims set
forth by the plaintiffs alleged unconstitutional acts
that mirrored Harpersville Municipal Court practices,
such as unlawfully delegating judicial powers to JCS
and extending periods of probation past the two-year
limit.>® The most notable similarity between the two
lawsuits: the presiding judge of the Childersburg Mu-
nicipal Court was the same judge of the formerly dis-
solved Harpersville Municipal Court.’!

The municipal court judge testified that he only
worked “a couple hours a month” for the Childers-
burg court and was unaware of the contract between
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the municipality and JCS.>? As the Childersburg law-
suit progressed, the issue was raised as to whether the
city could be potentially found liable for the unconsti-
tutional acts of JCS and its municipal court.> Al-
though the city’s mayor signed the contract on behalf
of the Childersburg Municipal Court, a federal judge
found that it is the municipal court judge, not the mu-
nicipality, who bears responsibility for ensuring that
the services provided by a probation company are
legally sanctioned.>*

This assessment comports with an advisory opinion
issued three years earlier by Alabama’s Judicial In-
quiry Commission which asserted, “Although a judge
may be employed in a part-time capacity, he or she
has a legal obligation to assure that all court officials
be in compliance with their duties to the court and to
constitutional and statutory law and procedural legal
and ethical rules.” The Judicial Inquiry Commission
(JIC) is one facet of Alabama’s two-part judicial con-
duct system and promulgates advisory opinions re-
garding judicial ethics.’® When the JIC released the
2014 advisory opinion regarding part-time judges, it
reportedly did so in response to an informal request
from the Childersburg (and former Harpersville) Mu-
nicipal Court judge.”” The advisory opinion noted that
a municipal court judge should be especially aware of
the following concerns: court records;*® probation;>
counsel, incarceration and pre-trial diversion;* pri-
vate probation;®' and judicial engagement.®”> The JIC
warned that if a judge and his or her court consis-
tently violate established judicial ethics or display a
pattern of engaging in unlawful practices, “the judge
cannot serve and there can be no court.”®

As of now, the Childersburg lawsuit is still ongoing. In
one of his most recent orders, U.S. District Judge David
Proctor hinted to potential cracks in the judicial immu-
nity doctrine by permitting the plaintiffs to proceed to
trial on a 42 U.S.C § 1983 conspiracy claim against the
Childersburg Municipal Court judge and JCS.% It is
worth noting that successful § 1983 claims present plain-
tiffs with a wide range of remedies, including various
damages, attorney fees and injunctive relief.® While
punitive damages are unavailable against municipalities
under a § 1983 claim, they can be secured against a pub-
lic official, sued in a personal capacity, where his or her
conduct demonstrates “reckless or callous indifference to
the federally protected rights of others.””%

Additionally, the state reserves the right to initiate
proceedings against a judge when necessary. Apart
from promulgating advisory opinions, the JIC is
tasked with receiving, investigating and initiating
complaints against judges accused of ethics violations
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of traffic violations or other
misdemeanor offenses were
incarcerated if they were uncgble to
pay debts owed to the court.

or incompetence.®” Upon investigation, if the JIC de-
cides to proceed with a complaint alleging judicial
wrongdoing, it will file charges against that judge in
the Court of the Judiciary.®® The Court of the Judici-
ary acts as the second prong in the state’s judicial
conduct system, hearing complaints initiated by the
JIC.® The court is authorized to impose various disci-
plinary measures such as removing a judge from of-
fice, suspending a judge with or without pay,
censuring a judge or instituting any other sanction af-
forded by law.”

In 2016, the JIC filed seven different charges
against a Montgomery Municipal Court judge assert-
ing numerous violations of Alabama’s Canons of Ju-
dicial Ethics.”" These seven charges were divided into
three inclusive categories: (1) the wrongful incarcera-
tion of offenders, (2) “grossly deficient” recordkeep-
ing and (3) the delegation of judicial functions to
JCS.”2

The Montgomery Municipal Court utilized a “fine
or days” policy, in which defendants convicted of
traffic violations or other misdemeanor offenses were
incarcerated if they were unable to pay debts owed to
the court.” Pursuant to this policy, the court regularly
jailed indigent offenders without providing adequate
counsel or conducting any meaningful inquiry into
their ability to pay.” In a federal class action lawsuit,
Equal Justice Under Law (EJUL), a national civil
rights organization represented 16 indigent individu-
als who were jailed by the Montgomery Municipal
Court for failure to pay costs assessed against them.”



Additionally, the SPLC initiated two separate federal
lawsuits against the Montgomery Municipal Court,
representing similarly situated defendants.”® Subse-
quently, the three actions were consolidated and a set-
tlement agreement was reached in 2014.7 The
settlement agreement included procedural rules that
the Montgomery Municipal Court must follow con-
cerning indigent defendants and nonpayment, includ-
ing prohibiting the incarceration of defendants unable
to pay costs assessed against them, providing unrepre-
sented defendants a public defender to represent them
at compliance and indigency hearings, giving defen-
dants a choice between paying $25 per month toward
the amount owed or performing community service
and developing a standardized method calculated
through the federal poverty level chart, when deter-
mining indigence.”®

The JIC referenced the three federal actions in its
complaint against the Montgomery Municipal Court
judge, comparing the ethical charges contained therein
to the issues raised in the SPLC and EJUL suits.” Al-
leging wrongful incarceration, the JIC asserted the
municipal judge “routinely jailed traffic offenders and
misdemeanants” for failure to pay costs assessed
against them: (1) without conducting any meaningful
inquiry into an offender’s indigent status, the reasons
why an offender was unable to pay, any bona-fide ef-
forts the offender might be making in an attempt to
pay or considering any alternatives to incarceration for
failure to pay; (2) without providing an offender with
an adequate opportunity to explain his or her inability
to pay, the reasons behind it and any bona-fide efforts
they were making in order to try to do so;*° (3) without
conducting a hearing, as required by Rule 26.113! of
the Alabama Rules of Criminal Procedure, to inquire
into the offender’s ability to pay before incarcerating
them for non-payment; (4) while applying a “funda-
mentally erroneous” indigency standard (e.g. no
source of income whatsoever); and (5) while consider-
ing assets of an offender’s family or friends.?

The JIC complaint also claimed the Montgomery Mu-
nicipal Court judge had violated judicial ethics rules by
allowing his municipal court to engage in “grossly defi-
cient recordkeeping.”* Upon review of municipal court
records, the JIC found some court records lacked any
indication of which judge entered orders or what type of
actions were even actually occurring (e.g. compliance
reviews, revocation hearings, etc.).®

The final charge brought against the Montgomery
judge concerned the judge’s delegation of his judicial
authority to a private probation company and to court
staff.®> The Montgomery Municipal Court, like many

other municipal courts in the state, contracted with
JCS for its probationary services.*® The complaint
contended that pursuant to this contractual agreement,
“the non-judicial, debt-collector JCS purported to act
with judicial authority when collecting court-ordered
financial assessments owed to the City of Mont-
gomery.”®” The Montgomery Municipal Court judge
allowed JCS to choose which offenders were eligible
for supervision and even allowed JCS to set the terms
and conditions of probation.®® The judge would sign
JCS-generated “Order[s] of Probation” forms allow-
ing JCS to set the length of probation, the number of
appointments a probationer must attend and the
monthly payment amount.®* If a probationer was un-
able to make his or her monthly payment in full, JCS
was permitted to determine what amount of the pay-
ment would be credited toward court-ordered assess-
ments and what amount would be withheld for JCS
fees.”® Unconstrained by judicial interference, JCS
notified defendants of probation violations and unilat-
erally “set, modified, and/or canceled™"' probationary
hearings in Montgomery’s municipal court.’?

Approximately two months after the complaint was
filed, the Court of the Judiciary released its final judg-
ment, adjudicating the Montgomery Municipal Court
judge guilty on all seven ethics charges.®® For his nu-
merous violations of Alabama’s Canons of Judicial
Ethics, the Court of the Judiciary suspended the judge
without pay for 11 months and ordered he bear the
costs of the proceedings, amounting to $4,312.%

Despite being driven out of Harpersville and Mont-
gomery, JCS still served approximately 100 municipal
courts in the state by early 2015.% In the same year,
however, city courts across the state began terminat-
ing their contracts with JCS in the aftermath of a law-
suit filed by SPLC against JCS and the City of
Clanton.”® Consequently, JCS announced it would
cease all operations in the state.”’

SPLC initiated the lawsuit on behalf of three Clan-
ton residents, all subjected to JCS supervision by the
Clanton Municipal Court.”® The lawsuit accused JCS
of violating federal racketeering laws by extorting
money from impoverished individuals under threat of
incarceration.”” Although this was the first time a law-
suit was brought against a municipal court in Alabama
under the Racketeer Influenced and Corrupt Organiza-
tions (RICO) Act, the practices of the Clanton court
triggering the suit resembled those of previous munici-
pal courts sued. For example: the Clanton Municipal
Court employed one part-time judge who improperly
delegated judicial authority regarding probationary
procedures to the JCS, individuals were placed on
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pay-only probation with JCS and subsequently sub-
jected to JCS’s supplemental fees, JCS employed coer-
cive tactics in an attempt to collect on amounts owed,
impoverished individuals were incarcerated for failing
to pay costs and fines and no indigency hearings were
ever conducted.'® Ultimately, SPLC and the City of
Clanton entered into a settlement agreement that re-
quired the City of Clanton to cancel its contract with
JCS.!" Individuals previously supervised by JCS are
now required to report directly to the Clanton court to
pay outstanding court balances.'*?

After the settlement agreement was filed, SPLC sent
out letters to municipalities still contracting with JCS,
advising them the contracts were illegal and that the
practices of JCS could amount to extortion.'” Four
months after the letters were sent, 72 municipalities
had canceled their JCS contracts, and JCS announced
its decision to close its Alabama offices.!*

Despite city courts effectively ousting JCS from the
state, other private probation companies continued to
operate in various municipalities. In the City of Gar-
dendale, for example, a private probation company,
Professional Probation Services (PPS), had been pro-
viding its services to the Gardendale Municipal Court
since 1998.'% PPS provides offender-funded proba-
tionary services to city courts at no cost to the munici-
pality. The for-profit corporation generates revenue
solely by charging its probationers various supple-
mental fees.!? In November 2017, however, Garden-
dale terminated its longstanding contract with PPS,
after the SPLC, on behalf of two Gardendale proba-
tioners, filed a lawsuit against the city, its municipal
judge and PPS.'"” The suit accused the defendants of:
(1) violating the Due Process Clause of the Four-
teenth Amendment of the U.S. Constitution, (2) vio-
lating Section 22 of the state’s constitution, (3)
violating state public policy by charging probationary
fees in municipal court and (4) abuse of process.!%
SPLC also filed a separate complaint against the Gar-
dendale Municipal Court Judge with the JIC, alleging
judicial ethics violations and requesting that sanctions
be imposed.'”

As aresult of the various lawsuits initiated against
municipalities, the number of city courts contracting
with private probation services has dropped to less
than 10, placing courts that continue to use private
probation at risk for future legal action.!'' However,
when evaluating a municipal court’s susceptibility to
lawsuits, its probationary practices are not its only
concern. Bail practices of a court could also face con-
stitutional scrutiny, especially in regard to its treat-
ment of indigent arrestees. EJUL, for example, filed a
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lawsuit against the City of Clanton for its municipal
court’s use of a bail schedule that functioned to keep
indigents charged with misdemeanor crimes in jail
while those with financial means were released.!'! In
response to the suit, the municipal court amended its
bail practices, now releasing anyone arrested for a
misdemeanor charge on an unsecured appearance
bond so long as the arrestee carries no outstanding
warrants for previously failing to appear, poses no
danger to himself or others and if release is not pre-
cluded by statute (i.e. DUI or domestic charges).!!?
Those unable to qualify for immediate release are
provided ““a hearing within 48 hours of arrest to make
an individualized determination as to whether the per-
son may be released, and if so, under what condi-
tions.” '3 At the hearing, the court considers the
arrestee’s ability to pay when setting an amount ap-
propriate to the purposes of bail, or whether any vi-
able alternatives to bail exist.!'* In reviewing the
municipal court’s revised policies, federal Judge
Myron H. Thompson found these new practices met
constitutional due process requirements.!'

In addition to the municipalities listed in this article,
other cities within the state have been sued because of
their court practices, including: Albertville, Alexander
City, Birmingham, Columbiana, Dothan, Gadsden and
Irondale. As a result of the lawsuits, the following re-
forms have been implemented in most of Alabama’s
municipal courts:

1. The abuses created by the use of “for-profit” private
probation companies have been virtually eliminated.



1.

. Most cities now follow the bail reform recommen-

dations approved by federal Judge Myron H.
Thompson in the City of Clanton Bail Case.

. Most cities no longer jail indigents (or non-indi-

gents) for failure to pay minor traffic citations at
the time of sentencing.

. Most cities now provide payment plans for fines

and costs that cannot be paid at the time of sentenc-
ing with no additional assessment of administrative
fees.

. Most cities now provide indigency hearings, as re-

quired by the Alabama Rules of Criminal Proce-
dure, and do not incarcerate defendants for
nonpayment of fines and costs.

. Most cities now inform defendants potentially fac-

ing jail time of their right to counsel, and provide
indigent defendants with a public defender, unless
the right to counsel is waived.!'® A
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William H. ReMine, Civil Suits for Civil Rights: A Primer on §
1983, 26-Nov. CoLo. Law 5, 11 (Nov. 1997).

Id. (citing to Smith v. Wade, 461 U.S. 30, 51 (1983)).

ALA. CONST. Art. VI, § 156; see generally Mallory L. Schnider, Si-
lence in the Courts: Alabama Judicial Inquiry Commission Rules
of Procedure Silence Potential Ethical Violation Complaints
Against Judges, 42 CumB. L. REv. 377 (2011) (discussing the es-
tablishment of the JIC, disclosure requirements when ethical com-
plaints are submitted to the JIC and the effect of the 2010
amendments to JIC rules).

ALA. CONST. Art. VI, §§ 156-57.
ALA. CONST. Art. VI, § 157.
Id.

Complaint, In re Hayes, No. 49 (Ala. Ct. of the Judiciary filed Nov.
2016).

Id. at 28-33.

First Amended Class Action Complaint at 28, Mitchell v. The City
of Montgomery, No. 2:12-cv-186-MEF (M.D. Ala. filed May, 23,
2014); see amended complaint, Cleveland v. City of Montgomery,
No. 2:13-cv-732-MEF-TFM (M.D. Ala. filed Nov. 12, 2013); see
amended complaint, Watts v. City of Montgomery, No. 2:13-cv-
733-MEF-CSC (M.D. Ala. filed Nov. 12, 2013).

Amended complaint at 2, Cleveland, No. 2:13-cv-732-MEF-TFM;
amended complaint at 2, Watts, No. 2:13-cv-733-MEF-CSC; first
amended class action complaint at 2, Mitchell, No. 2:12-cv-186-MEF.

First amended class action complaint at 3-4, Mitchell, No.
2:12-cv-186-MEF.

Amended complaint, Cleveland, No. 2:13-cv-732-MEF-TFM
(Cleveland was ordered to serve 31 days for traffic violations be-
cause she was unable to immediately pay $1,554 in court costs and
fines); amended complaint, Watts, No. 2:13-cv-733-MEF-CSC
(Watts was ordered to serve 54 days because he was unable to im-
mediately pay $1,800 in court costs and fines).

Agreement to settle injunctive and declaratory relief claims,
Mitchell v. City of Montgomery, No. 2:14-cv-186 (M.D. Ala. filed
Nov. 17, 2014); complaint at 40, In re Hayes, No. 49 (Ala. Ct. of
the Judiciary filed Nov. 2016).

Judicial procedures of the Municipal Court of the City of Mont-
gomery for indigent defendants and nonpayment, Mitchell v. City
of Montgomery, No. 2:14-cv-186 (M.D. Ala. filed Nov. 17, 2014).
Complaint at 36, In re Hayes, No. 49.

See first amended class action complaint at 17, Mitchell, No. 2:12-
cv-186-MEF (“When Mr. Maull was brought before the City court,
the judge asked him why he had not paid his old tickets. . . . As Mr.
Maull was trying to explain his situation to the judge, the judge cut
him off and would not let him speak.”).

ALA. R. Crim. P. 26(i) (further providing that an indigent may not
be incarcerated for his or her inability to pay a fine or court cost).
See complaint at 28-29, 81-82, 85-86, In re Hayes, No. 49; see also
first amended class action complaint at 29, Mitchell, No. 2:12-cv-
186-MEF (“If family members are present, the City’s practice is to
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call them up to the bench and to ask them to pay as much of their
family member’s debts as they can on the threat that the person
who allegedly owes the money will be jailed if the family members
do not pay.”).

Complaint at 30-31, 86-89, In re Hayes, No. 49.

Id. at 30.

Id. at 43, 82-85.

Id. at 7-8. The EJUL settlement agreement effectively terminated
the Montgomery-JCS contract, requiring the municipal court “[t]o
agree not to hire, contract with, or otherwise use any private proba-
tion company . . . for a period of not less than three years following
the execution of this agreement.” Agreement to settle injunctive
and declaratory relief claims, Mitchell v. City of Montgomery, No.
2:14-cv-186 (M.D. Ala. filed Nov. 17, 2014).

Complaint at 33, In re Hayes, No. 49.

Id. at 31, 83.

Id. at 31-32, 82-83.

Id. at 83.

Complaint at 84, In re Hayes, No. 49. JCS was permitted to issue

“show-cause” orders and initiate revocation hearings within Mont-
gomery’s municipal court. Id. at 31-32, 83.

Id. at 31-33, 83-84.

Final judgment at 8, In re Hayes, No. 49 (Ala. Ct. of the Judiciary
filed Jan. 2017).

Id.
See SPLC: Private Probation Company’s Decision to Leave Ala-

bama Is Welcome News for Indigent, SPLC (Oct. 19, 2015) (SPLC
sent letters to approximately 100 cities with JCS contracts).

Id.

Kent Faulk, Private Probation Company Once Called ‘Judicially
Sanctioned Extortion Racket’ Leaving Alabama, ALABAMA LOCAL
NEWs (Oct. 19, 2015); Clanton Residents Settle Lawsuit with Pri-
vate Probation Company, SPLC (Dec. 13, 2016).

Complaint, Reynolds v. Judicial Correction Services Inc., No.
2:15-cv-00161-MHT-CSC (M.D. Ala. filed March 3, 2015).

1d.; see Faulk, supra note 97.
Complaint, Reynolds, No. 2:15-cv-00161-MHT-CSC.

Settlement Agreement, Reynolds v. Judicial Correction Services,
No. 2:15-¢v-00161-MHT-CSC (M.D. Ala. filed June 16, 2015).

Id. at 2.

SPLC Settles Private Probation Suit with Alabama Town, SPLC
(June 16, 2015); see e.g., letter from Sam Brooke, deputy legal di-
rector, SPLC, to Alberto C. “Butch” Zaragoza, Jr., mayor of Ves-
tavia Hills (June. 17, 2017) (one of approximately 100 letters sent
out to municipalities warning them about their JCS contracts).

See SPLC, supra note 95.

Complaint at 7, Harpersville v. Professional Probation Services,
Case No: 2:17-cv-01791-UJB-AKK (N.D. Ala. filed Oct. 23,
2017).

1d.; see also Amy Yurkanin, Private Probation Losing Ground in

Alabama, But Holdouts Remain, ALABAMA LoCcAL NEWS (Nov. 9,

2017) (PPS’s modus operandi not only mirrors JCS’s, but, in fact,
the owners of PPS acquired JCS sometime in 2017).

Yurkanin, supra note 106; Complaint, Harper, Case No:
2:17-cv-01791-UJB-AKK.

See Complaint at 45-48, Harper, Case No: 2:17-cv-01791-UJB-
AKK. The lawsuit charged the defendants with violating: (1) the
Due Process Clause of the Fourteenth Amendment because PPS

109.

110.
111.

112.
113.
114.
115.
116.

had a financial conflict of interest in supervising probationers, (2)
Section 22 of the state’s constitution because “[a] municipal con-
tract must be publicly bid if the contract grants ‘exclusive fran-
chise,”” (3) ALA. CODE §§ 11-45-9(a); 12-19-153(a) which
provides that municipal courts are limited to imposing only fines
and court costs that are expressly provided by law and (4) abuse of
the process for misusing probation in order to “‘extort money.”

Complaint before Ala. Jud. Inquiry Comm’n Against J. Kenneth
Gomany (Oct. 24, 2017).

Yurkanin, supra note 106.

Jones v. City of Clanton, 2015 WL 5387219 (M.D. Ala. Sept. 14,
2015).

Id. at *1.
Id. at *2.
Id.

Id. at *3.

See also Chris Friedman, Greg Cook, and Will Hill Tankersley,
Judging Locally: A Right Worth Protecting, ALABAMA MUNICIPAL
JOURNAL, Sept.-Oct. 2017 at 19-20 (discussing additional munici-
pal court reforms).

Judge T. Brad Bishop

Judge Brad Bishop, a professor at the Cumberland
School of Law of Samford University is also the
municipal judge for the City of Hoover. He is the
chair of the Alabama Supreme Court Advisory
Commission on Municipal Courts and is the author
of numerous books and journal articles on municipal

court practice and procedures.

Laura E. Yetter

Laura Yetter is a native of Louisville, Kentucky
and a third-year student at the Cumberland School
of Law. While at Cumberland, she has cultivated a
particular interest in court-cost reform and other is-
sues facing indigent defendants in Alabama.
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Ten Things You Should

Know about the Alabama
Uniform Trust Code

114

By R. Mark Kirkpatrick

The Alabama Uniform Trust Code
(UTC) contains both default and
mandatory rules.

The UTC, Ala. Code §19-3B-101 et seq. (1975) con-
tains default rules that apply when the trust instrument
is silent. It also has 13 mandatory rules that will apply
to all trusts regardless. See Ala. Code §19-3B-105.
@ investment in stock of a private

corporation.

There is a constitutional prohibition against investment
in stock of a private corporation absent a specific author-
ization in the trust. Thus, you cannot rely on the UTC for
such authorization. See Ala. Code §19-3-B-902(e).
@ protect against a domestic relations

order for support and maintenance.

A spendthrift provision is one that restrains the ben-

eficiary’s ability to voluntarily and involuntarily
transfer his or her interest in the trust. If present, this

The UTC does not authorize

Spendthrift provisions do not
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protects the beneficiary’s interest from creditors. The
only requirement is to indicate an intent that it be a
spendthrift trust. See Ala. Code §19-3B-502. The
most notable exception to spendthrift protection is the
one for domestic relations orders on behalf of the ben-
eficiary’s child or former spouse for support and
maintenance. Ala. Code §19-3B-503.

Q
A qualified beneficiary is any beneficiary currently
eligible to receive a distribution from the trust, any
successive income beneficiary and presumptive re-
mainder beneficiaries. Absent a waiver in the trust in-
strument, the trustee of any trust (created after
January 1, 2007) has a duty to inform all qualified
beneficiaries of the existence of the trust, the name of
the settlor or creator, the right to request the trust in-
strument, the right to receive the trustee’s most recent

accounting and the right to receive the trustee’s most
recent report. Ala. Code §19-3B-813.

Absent a waiver in the trust
instrument, a trustee has a duty

to inform all qualified beneficiaries
of certain matters.



A trustee has a non-waivable duty to

respond promptly to a qualified ben-
eficiary’s request for trustee’s reports
and other information reasonably re-
lated to the administration of a trust.
Ala. Code §19-3B-105.

While the creator of the trust may waive the duty to
inform discussed above, he or she may not waive the
duty to promptly respond to a request for information
about the trust. Thus, the creator may waive the duty
to inform if he or she doesn’t want one or more of the
qualified beneficiaries to know about the trust’s exis-
tence, but the trustee must respond to requests for in-
formation about it even from a beneficiary who the
trustee had no obligation to inform of the trust’s exis-
tence. For instance, the creator may want to waive the
duty to inform remainder beneficiaries of the exis-
tence of the trust. Waiving this duty to inform would
have implications on the limitations period for bring-
ing a claim against the trustee (see discussion below).

(] The statute of limitations for bringing
a claim is generally two years.

The statute of limitations for bringing an action
against a trustee is two years from adequate disclo-
sure of the breach in a report sent to the beneficiary
(or his representative), or, if not applicable, two years
from the first to occur of (1) the removal, resignation
or death of the trustee; (2) the termination of the ben-
eficiary’s interest in the trust; or (3) the termination of
the trust. Ala. Code §19-3B-1005.

The UTC allows for out-of-court
settlement agreements to address
many matters previously available
only through a court.

Ala. Code §19-3B-111 allows for out-of-court set-
tlement agreements regarding interpretation of the
trust, granting a particular power to a trustee, direc-
tion to a trustee to refrain from a particular act, trustee
accountings, appointment or resignation of a trustee,
compensation of a trustee, change of a trustee’s prin-
cipal place of administration, trustee liability for a
particular action and partial or final settlements.
These are called non-judicial settlement agreements.
Non-judicial settlement agreements are only valid to
the extent they do not violate a material purpose of

the trust and only if the matter approved could be
properly approved by a court.

o The UTC adopts the concept of virtual
representation.

Article 3 of the UTC deals with the concept of vir-
tual representation and specifies circumstances where
a third party may represent and bind a beneficiary in
dealing with a trust. The most notable is that a parent
or other direct ancestor may represent a minor or un-
born issue, assuming there is no court-appointed
guardian or conservator, as long as no conflict of in-
terest exists. Previously, a guardian ad litem would
have been required to represent these interests.

Court action is not necessarily
[ ) required to terminate or modify
a trust.

A trust may be terminated (or modified) with the
consent of all beneficiaries in a non-judicial settle-
ment agreement or by a court, if, in the case of termi-
nation, “continuance of the trust is not necessary to
achieve any material purpose of the trust,” or, in the
case of modification, the “modification is not incon-
sistent with the material purpose of the trust.” Ala.
Code §19-3B-111(c) and §19-3B-411(6).

Probate courts in Jefferson, Mobile
and Shelby counties have jurisdiction
to hear proceedings involving a trust.

Generally, the circuit courts have exclusive jurisdic-
tion over proceedings brought by a trustee or benefi-
ciary concerning administration of a trust. However,
the probate courts in Jefferson, Mobile and Shelby
counties have concurrent jurisdiction. Ala. Code
§19-3B-203. A

R. Mark Kirkpatrick

Mark Kirkpatrick is a board-certified Estate Planning
Specialist, with an L.LL.M in tax law from NYU. His
practice primarily focuses on the areas of trust and
estate litigation, estate planning and business acquisi-
tions and sales with the Mobile firm of Coale, Dukes,
Kirkpatrick & Crowley PC.
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DISCIPLINARY NOTICES

A Notice

A Reinstatement N Ot i C e

« Sonya Alexandrial Ogletree-Bailey, who practiced law in Mobile and whose
whereabouts are unknown, must answer the Alabama State Bar’s formal discipli-
nary charges within 28 days of May 31, 2018 or, thereafter, the charges contained
therein shall be deemed admitted and appropriate discipline shall be imposed
against her in ASB No. 2017-81, before the Disciplinary Board of the Alabama State
Bar. [ASB No. 2017-81]

A Surrender of License
A Disbarments
A Suspensions

A Public Reprimands

Reinstatement

« Anniston attorney Richard Joel Laird, Jr. was reinstated to the active practice of
law in Alabama on January 22, 2018, per the Supreme Court of Alabama. Laird peti-
tioned to be to be transferred to disability inactive status and the petition was
granted, effective October 25, 2016. On November 13, 2017, Laird petitioned for re-
instatement to the active practice of law in Alabama and was subsequently rein-
stated by order of the Supreme Court of Alabama, effective January 22, 2018. [Rule
28, Pet. No. 2017-1311]

Surrender of License

« On November 9, 2017, the Supreme Court of Alabama adopted the order of the Ala-
bama State Bar Disciplinary Commission, accepting the surrender of license of Birm-
ingham attorney Gary L. Weaver from the practice of law in Alabama, effective
October 11, 2017.0n October 11,2017, Weaver submitted his surrender of license to
practice law in Alabama. The surrender of license was the result of Weaver’s guilty plea
to one count of wire fraud which was entered on May 31, 2017. [ASB No. 2017-658]

Disbarments

« Mobile attorney Sidney Moxey Harrell, Jr. was disbarred from the practice of law in Al-
abama by order of the Supreme Court of Alabama, effective February 22,2018.The
supreme court entered its order based on the report and order of the Disciplinary
Board of the Alabama State Bar, disbarring Harrell after he was found guilty of violating
Rules 1.3, 1.4, 1.7(b), 1.15(a), (b), (e) and (f), 4.19(a), and 8.4(a), (c), (d) and (g), Ala. R. Prof.
C. Harrell represented a client in criminal proceedings. Harrell negotiated and reached a
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plea agreement with the U.S. Attorney’s Office, wherein the
client agreed to transfer $20,000 in cash to Harrell, which was
to be maintained by Harrell until it was surrendered to the
government as part of a forfeiture agreement upon which
the plea agreement was conditioned. Harrell did not deposit
the cash into his trust account, but rather put the cash in a
gun safe in his law office, where the cash went missing. Har-
rell never informed his client, failed to report the money as
missing and lied to the U.S. Assistant Attorney handling the
client’s prosecution regarding the matter. Harrell also failed to
properly maintain his IOLTA trust account, as required by Rule
1.15, Ala. R. Prof. C. [ASB No. 2016-1527]

+ Birmingham attorney Kelli Jo Hogue-Mauro was disbarred
from the practice of law in Alabama by order of the
Supreme Court of Alabama, effective November 30, 2017.
The supreme court entered its order based on the order of
the Disciplinary Commission of the Alabama State Bar, dis-
barring Hogue-Mauro after she pled guilty to felony theft
concerning programs receiving federal funds in violation of
Title 18, United States Code, Section 666, before the United
States District Court of the Northern District of Alabama,
Southern Division. Hogue-Mauro's felony conviction related
to her theft of funds while serving as the director of the
Birmingham Bar Association’s Volunteer Lawyers Program.
[Rule 22(a), Pet. No. 2017-1085; ASB No. 2017-450]

+ Birmingham attorney Richard F. Horsley was disbarred
from the practice of law in Alabama, effective December
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20,2017, by order of the Alabama Supreme Court subject
to the terms and conditions of the December 20, 2017
order entered by the Disciplinary Board of the Alabama
State Bar based on Horsley’s consent to disbarment sub-
mitted December 18, 2017, wherein Horsley consented to
disbarment based upon misappropriation of client funds.
[Rule 23A, Pet. No. 2017-1348]

Mobile attorney Sonya Alexandrial Ogletree-Bailey was
disbarred from the practice of law in Alabama by order of
the Supreme Court of Alabama, effective November 16,
2017.The supreme court entered its order based upon the
November 2, 2017 order of Panel | of the Disciplinary
Board of the Alabama State Bar. Ogletree was found guilty
of violating Rules 1.3, 1.4, 1.15(a), (e) and (n), 1.16(d), 3.4(c),
8.1(b), and 8.4(d) and (g), Ala. R. Prof. C. In addition, Ogle-
tree-Bailey failed to comply with a prior order of the Disci-
plinary Board of the Alabama State Bar. [ASB Nos.
2016-688,2016-914, 2016-1034 and 2016-1195]

Birmingham attorney Jonathan Kenton Vickers was dis-
barred from the practice of law in Alabama by order of the
Supreme Court of Alabama, effective November 16, 2017.
The supreme court entered its order based on the Novem-
ber 2, 2017 order of Panel | of the Disciplinary Board of the
Alabama State Bar. Vickers was found guilty of violating
Rules 1.4(a) and (b), 1.5(b), 1.15(a), 1.16(d), 3.4(c), and 8.4(c)
and (g), Ala. R. Prof. C. Vickers was retained in January 2016
to represent a client on robbery charges. After February 1,
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DISCIPLINARY NOTICES

(Continued from page 203)

2016, Vickers did not communicate with the client until ap-
proximately two weeks prior to the status docket set on
April 25, 2016. Beyond filing a notice of appearance, ap-
pearing at arraignment and receiving discovery, Vickers
took no substantive action on behalf of the client, failed to
return any portion of the fee to the client and misled the
client as to the reason for his inability to continue to repre-
sent him in the criminal case as Vickers was suspended
from the practice of law for five years, effective April 4,
2016.[ASB No. 2016-925]

Suspensions

«+ Greenville attorney Heather Leigh Friday Boone was

summarily suspended pursuant to Rule 20a, Ala. R. Disc. P.,
from the practice of law in Alabama by the Supreme Court
of Alabama, effective January 2, 2018. The supreme court
entered its order based upon the Disciplinary Commis-
sion’s order that Boone be summarily suspended for fail-
ing to respond to formal requests concerning a
disciplinary matter. [Rule 20(a), Pet. No. 2017-1427]

+ Andalusia attorney Willie Clyde Harr, Il was summarily

suspended pursuant to Rule 20a, Ala. R. Disc. P, from the
practice of law in Alabama by the Disciplinary Commis-
sion of the Alabama State Bar, effective January 11, 2018,
for failing to respond to formal requests for a written re-
sponse concerning a disciplinary matter. Harr subse-
quently submitted a written response and petitioned for
dissolution of the summary suspension. The Disciplinary
Commission granted the petition and ordered that the
summary suspension be dissolved on January 24, 2018.
[Rule 20(a), Pet. No. 2017-1314]

 Birmingham attorney Rachel Harris Pinson was sus-

pended from the practice of law in Alabama for 90 days by
order of the Supreme Court of Alabama, effective January
1,2018 through March 31, 2018. The suspension was
based upon the Disciplinary Commission’s acceptance of
Pinson’s conditional guilty plea, wherein she admitted to
violating Rules 8.4(c) and (g), Ala. R. Prof. C. Pinson was a
former associate at a firm where she improperly took fees
owed to the firm by placing the client fees in her own
trust account, without the knowledge or consent of the
firm, in anticipation of establishing a solo practice. [ASB
No. 2014-1738]

« Montgomery attorney Amardo Wesley Pitters was sus-

pended from the practice of law in Alabama for one year
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and 90 days by the Disciplinary Commission of the Alabama
State Bar. Pitters will serve the 90-day suspension beginning
December 12,2017, while the one-year suspension will be
held in abeyance at which time Pitters will be placed on pro-
bation, with conditions, for the two-year period. On January
3, 2018, the Supreme Court of Alabama entered a notation
of Pitters’s suspension. The supreme court entered its nota-
tion based upon the Disciplinary Commission’s acceptance
of Pitters’s conditional guilty plea, wherein Pitters pleaded
guilty to violating Rules 1.4(a), 1.4(b), 8.4(a) and 8.4(g), Ala. R.
Prof. C. Pitters admitted he failed to comply with reasonable
requests for information from his clients and failed to ex-
plain the matter to the extent reasonably necessary to per-
mit the clients to make an informed decision regarding his
representation. [ASB No. 2014-1769]

« Mobile attorney Steven Lamar Terry was summarily sus-

pended from the practice of law in Alabama pursuant to
Rules 8(c) and 20(a), Ala. R. Disc. P., by order of the Discipli-
nary Commission of the Alabama State Bar, effective Janu-
ary 11, 2018. The Disciplinary Commission’s order was
based on a petition filed by the Office of General Counsel
evidencing Terry’s refusal to respond to a request for infor-
mation concerning a disciplinary matter. After receiving a
copy of the suspension order, Terry submitted his re-
sponse on January 23, 2018 and filed a petition to dissolve
the summary suspension. Thereafter, on January 29, 2018,
the Disciplinary Commission entered an order dissolving
the summary suspension. [Rule 20(a), Pet. No. 2018-59]

Public Reprimands

« Montgomery attorney Lee Argel Cook, Jr. received a pub-

lic reprimand with general publication on December 8,
2017 for violating Rules 1.3 [Diligence] and 1.4 [Communi-
cation], Ala. R. Prof. C. Cook was hired to represent a client
in an automobile injury case and failed to communicate
with the client and keep the client reasonably informed of
the trial date, which caused the client to miss the trial.
Cook also failed to appear in court on the day of trial,
causing the client’s case to be dismissed. With this con-
duct, Cook violated Rules 1.3 and 1.4, Ala. R. Prof. C,, by fail-
ing to provide competent representation, neglecting a
legal matter entrusted to him and failing to keep the
client reasonably informed about the status of the matter.
Cook is also required to pay any and all costs taxed against
him pursuant to Rule 33, Ala. R. Disc. P, including but not
limited to a $750 administrative fee. [ASB No. 2017-284]



« Tuscaloosa attorney Donnis Cowart received a public rep-
rimand with general publication on January 26, 2018 for
violating Rules 1.3 [Diligence], 1.4(a) [Communication]
and 3.2 [Expediting Litigation], Ala. R. Prof. C. Cowart was
hired to represent a client in a faulty product case. Initially,
his clerk researched the issues of the case. Numerous
phone calls from the client to Cowart went unanswered.
Thus, Cowart failed to properly communicate with the
client. Thereafter, Cowart held the case in his office for ap-
proximately a year and a half with little, if any, work per-
formed. After the year and a half, Cowart referred the
matter to another attorney. With this conduct, Cowart vio-
lated Rules 1.3, 1.4 and 3.2, Ala. R. Prof. C., by neglecting a
legal matter entrusted to him, failing to keep his client
reasonably informed about the status of their matter and
failing to make reasonable efforts to expedite litigation
consistent with the interests of the client. Cowart is also
required to pay any costs taxed against him pursuant to
Rule 33, Ala. R. Disc. P., including but not limited to a $750
administrative fee. [ASB No. 2016-378]

« Montgomery attorney Alfred Dudlow Norris, lll was issued
a public reprimand with general publication on January 26,

2018 for violating Rules 1.3, 1.4, 1.5(b), 1.15(a), (b) and (e),
1.16(d) and 8.4(g), Ala. R. Prof. C. In March 2013, a client hired
Norris to represent her in a dispute with an automobile deal-
ership. The client paid Norris a $175 consultation fee and he
agreed to write a letter to the automobile dealership on her
behalf, but Norris never did so. At a later date, the client
agreed to have Norris draft a will for her for $3,000. Norris
never completed the will, nor provided the client with a copy.
Additionally, Norris failed to place any of the fee into trust
and failed to maintain a copy of the client’s file for six years
from the termination of representation. [ASB No. 2017-574]

Scottsboro attorney Frank Brian Rice was issued a public
reprimand with general publication on December 8, 2017
for violating Rules 1.3, 1.4(a) and (b), and 1.15 (a) and (e),
Ala. R. Prof. C. In March 2016, a client paid Rice a flat fee of
$650 to represent her in an uncontested divorce. Rice
failed to place the flat fee into trust and failed to maintain
trust records. Due to health issues, Rice failed to ade-
quately communicate with the client and failed to prepare
the necessary paperwork in a timely manner. Additionally,
Rice failed to make a refund to the client until after the
client filed a bar complaint. [ASB No. 2016-1147] A
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MEMORIALS

William T. Galloway, Jr.

Former Lanier Ford shareholder Bill Galloway died on January 20, 2018 at age 85.

Born on August 30, 1932 and raised in Huntsville, Mr. Galloway joined the Ford,
Caldwell, Ford & Payne firm in 1959 after his graduation from Vanderbilt University
Law School. When the Lanier and Ford firms merged in 1988, he became a share-
holder in Lanier Ford Shaver & Payne PC. He retired from practice on June 27, 1997
after 37 years of active law practice.

After graduating from Columbia Military Academy, he received his B.A. from Van-
derbilt University in 1954. While at Vanderbilt, he was a member of the Reserve Offi-
cer Training Corps (ROTC) and spent two years on active duty in Japan and Korea as a
second lieutenant in the U.S. Army’s Intelligence Corps. He then returned to Vander-
bilt, receiving his J.D. in 1959.

Mr. Galloway served as treasurer of the Huntsville Symphony Orchestra and was a
long-time active member of the Huntsville Rotary Club. He was also past president of
the Huntsville United Way.

Mr. Galloway'’s practice was primarily in real estate, with his primary client being
First Federal Savings and Loan Association, which eventually became First American
Federal Savings and Loan Association. (First American Federal merged with Colonial
Bank in 1993.)

Mr. Galloway was famous for his dry wit, colorful expressions and stories. He once
shared about how an old farmer had asked him for advice about a situation. Mr. Gal-
loway advised him and then requested that he pay a $5 consultation fee. Mr. Gal-
loway said the old farmer paused for a bit and then replied, “If | decide to follow your
advice, I'll pay you!”

He loved to repeat a story about his father, who lived to a ripe old age. When he
was into his 90s, his father received a cold call from a young stock broker who tried to
interest him in some long-term investments. He always chuckled in retelling his fa-
ther’s response, “Young man, at my age, | don't even buy green bananas.” And, if you
asked how Mr. Galloway how his father was doing, he would reply, “Well, he's still
buying green bananas.”

Because he was a real estate attorney, he referred to himself as a “dirt mover”and
called a mortgage a“no-pay-no-stay.”

Mr. Galloway was a long-time member of the Central Presbyterian Church of
Huntsville, where he served as a deacon and elder. A



Bolen, Randall Harry
Chelsea
Admitted: 1987
Died: November 14, 2017

Bradford, Robert Larry
Vestavia
Admitted: 1978
Died: January 29, 2018

Cook, Camille Wright
Tuscaloosa
Admitted: 1948
Died: February 20,2018

Gamble, Michael Joseph
Dothan
Admitted: 1987
Died: April 18,2017

Hill, Shawn M.
Alexandria
Admitted: 1989
Died: January 13,2017

Ingram, Douglas Wayne
Birmingham
Admitted: 1990
Died: January 21,2018

Ingram, James Carl, Jr.
Lanett
Admitted: 1993
Died: August 23, 2017

Kirby, Robert Edward, Jr.
Alabaster
Admitted: 1988
Died: February 4, 2018

Mackey, Maurice Cecil, Jr.
East Lansing, Michigan
Admitted: 1958
Died: February 8, 2018

McLean, Robert Joe
Birmingham
Admitted: 1978
Died: January 14, 2018

Payton, Charles Richard
Verbena
Admitted: 1980
Died: December 17,2017

Phillips, Joseph Hunter, Il
Leeds
Admitted: 1982
Died: February 10,2018

Stoddard, Belle Howe
Huntington, Pennsylvania
Admitted: 1978
Died: January 30,2018

Wallis, Walter Lanier
Tallahassee, FL
Admitted: 1976

Died: December 13,2017

Wilson, James Matthew
Hoover
Admitted: 2011
Died: February 27,2018
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MEMBER BENEFITS SPOTLIGHT

A Ruby® Receptionists

A Geico®
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Help Your Business Thrive with Ruby’s
Live and Virtual Answering Service

Seventy-four percent of callers are likely to choose another business after they
have a bad experience. Ruby® Receptionists is the only live virtual receptionist service
dedicated to creating real, meaningful connections with callers—building trust with
each interaction and helping you win business.

Our friendly, professional virtual receptionists deliver great experiences on every
call-inspiring trust, building loyalty and creating word-of-mouth buzz that helps
grow your business.

We're so confident you'll love our service, we provide a 21-day money-back guaran-
tee! If you aren't satisfied, we'll fully refund your money in the first three weeks.

Learn more by visiting the special https://www.callruby.com/asb/ or contacting the
Ruby Team at (866) 611-7829 or hello@callruby.com. Remember to mention promo
code ASB8 to receive the discount.

A Brooks Brothers

A MyCase

GEICO
GEICO Auto Insurance

As an Alabama State Bar member, you know a thing or two about making smart
choices. An auto policy with GEICO is one of the smartest choices you could make.
And as a member of ASB, you could qualify for a special discount. GEICO is also able
to help you find additional coverage such as homeowners, renters, personal umbrella
and even motorcycle insurance. Contact GEICO at http://geico.com/bar/asb online at
or call 1-800-368-2734. Don't forget to mention your Alabama State Bar membership
to see how much your membership could save you.
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1) Mycase
Brooks Brothers MyCase

Enroll for your Brooks Brothers Corporate Membership MyCase is an affordable, intuitive and powerful legal case
Card and save 15 percent on regularly priced merchandise at management software designed for the modern law firm.
Brooks Brothers U.S. branded stores nationwide, by phone or Give your law firm the advantage of a complete case man-

at www.brooksbrothers.com. agement software solution—-get organized with contacts, cal-
Enroll at www.brooksbrothers.com and enter the ASB endars, cases, documents, time-tracking and billing. Accept
Organization ID# and Pin Code, which can be found at online payments from clients using both credit cards and
https.//www.alabar.org/dashboard;. checking accounts seamlessly through your MyCase account.
Enroll by calling Corporate Incentive Services toll-free at ($39/user per month). Go to www.mycase.com/legal-practice-
(866) 515-4747, Monday through Friday, 9:00 a.m. to 5:00 management-software?ls=web&sd=MC-Web-Bars-Nov 15&cam
p.m. ET. Please have the ASB Organization ID# and Pin Code paign=70180000001JC6d&ms=converted&partner=Alabama.
available. Alabama State Bar members receive:
Your Brooks Brothers Corporate Membership benefit is « Afree trial
valid at Brooks Brothers U.S. branded stores nationwide, by « Training with a dedicated software specialist
phone or at www.brooksbrothers.com. Savings cannot be « Ten percent lifetime discount A

combined with any other offer, discount or promotion or for
purchases of the gift card. For a store location near you,
please visit www.brooksbrothers.com or call (800) 274-1815.

Joey Ritchey aligy Tom Woodall Robert Baugh
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zolrote
Emm
No matter the complexity, Sirote has active mediators with a long history and reputation of
being Fair, Balanced, and Strong. WE’RE THERE. ALWAYS.®

ALABAMA  FLORIDA 205-930-5100 | sirote.com

No representation is made that the quality of legal services to be performed is greater than the quality of legal services performed by other lawyers.
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Othni J. Lathram
olathram@Isa state.al .us

For more information,

visit www.lsa.alabama.gov.
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Legislative Update, Part 1

This article is being written as the
2018 Legislative Session is winding
down; by the time you are reading this
article, the legislature will have ad-
journed sine die for yet another year
and likely closed out this quadrennium.
This year the legislative update will be
split into two editions, with an update
on the Law Institute bills that were in
this month’s issue and all other bills in
the July magazine.

The Law Institute had another great
legislative session, passing four signifi-
cant pieces of legislation to advance our
directive to improve the laws of Ala-
bama. We owe this success first and fore-
most to the hundreds of attorneys who
volunteer their time to work on our
drafting committees. These lawyers work
hard to make sure that each and every
proposal that is advanced by the Law In-
stitute is well developed, balanced and
fair to all affected persons. Second, our
success would not be possible without

the support and push from the legisla-
tive members of our executive commit-
tee, Senators Cam Ward (ALI president),
Arthur Orr and Rodger Smitherman and
Representatives Chris England (ALl vice
president), Mike Jones and Bill Poole.
These legislators use their tremendous
influence and credibility to help advance
the Law Institute’s legislative initiatives
every year. Finally, special thanks are
owed to Clay Hornsby, who provides
great stewardship over all that is neces-
sary to shepherd these bills through the
legislative process.

Alabama Partnership Law:
HB72 (Act 2018-125)

Representative Bill Poole and Senator
Arthur Orr

This Act is the latest installment of the
Alabama Law Institute Standing Com-
mittee on Business Entities. That com-
mittee is working hard to systematically
improve the business formation and



governance laws of our state. This year’s installment updates
Alabama’s partnership law in a manner that provides for
greater alignment with the Alabama Limited Partnership
Law and the Alabama Limited Liability Company Law.

The proposed Act focuses on the contractual nature of the
partnership. There are few mandatory provisions in the pro-
posed Act; most features of a partnership can be modified
by the parties to suit their needs. The proposed Act includes
default provisions that apply if the partners do not modify
those default provisions in the partnership agreement. De-
spite the emphasis on allowing the parties to make their
own contract, the proposed Act provides that certain obliga-
tions, such as the implied contractual covenant of good faith
and fair dealing, cannot be modified.

A new feature allows a partnership to conduct not for
profit activities. Under existing law, partnerships are, by defi-
nition, only “for-profit” entities. The main difference is that
formation of a “for-profit” partnership requires little formality
and can be accomplished with or without an intention to do

(=5

so. However, in order to form a not-for-profit partnership,
the partners must intend to do so, and must file a statement
of not-for-profit partnership with the secretary of state.

Normally a filing is not required to form a partnership.
Rather, a partnership is the least formal of Alabama’s entities,
and thus the partners and third parties must look to the part-
nership agreement to determine many aspects of a partner-
ship. However, the proposed Act does permit or, under certain
circumstances, require notice filings normally referred to in
the law as “statements,” such as (i) a statement of partnership,
(ii) a statement of not for profit partnership, (iii) a statement of
limited liability partnership, (iv) a statement of authority, (v) a
statement of dissolution, (vi) a statement of conversion, (vii) a
statement of merger and (viii) a certificate of reinstatement.
These statements are designed to notify the state and third
parties that the partnership exists and how to contact it. The
details about the conduct of the partnership will generally be
contained in the partnership agreement.

Printing
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(Continued from page 211)

Uniform Voidable Transactions Act: SB152
(Act 2018-163)

Representative Matt Fridy and Senator Rodger
Smitherman

This act amends the Alabama Fraudulent Transfers Act
adopted in 1989 and last amended in 1999. The title of the
act is now the “Uniform Voidable Transactions Act” (UVTA).
The original title was changed to avoid a perception that
was misleading because fraud has never been a necessary
element of a claim under the act.

The UVTA amendments also include a few new provisions.
For example, the UVTA adds a choice-of-law rule for claims
governed by the act. The proper jurisdiction is defined as the
location where the debtor was located when the transfer oc-
curred. The UVTA also includes uniform rules allocating the
burden of proof and defining the standard of proof with re-
spect to claims and defenses under the act. The established
burden is preponderance of the evidence.

The amendments to the UVTA also delete the special defi-
nition of “insolvency” for partnerships. As originally written
the act set forth a special definition of “insolvency” applica-
ble to partnerships, which adds to the sum of the partner-
ship’s assets the net worth of each of its general partners.
The amendments delete that special definition, and thus,
make a partnership subject to the general definition.

Condominium Act: SB337

Representative Chris England and Senator Rodger
Smitherman

Alabama’s Condominium Act was passed in 1990 and is lo-
cated in Chapter 8A of Title 35 of the Code of Alabama. In the
time that has passed, several issues have been raised need-
ing clarification. Throughout the act, revisions have been
made to provide for consistent language tor to address prac-
tical matters raised by those on the committee.

Some of the more critical amendments are: Section 35-8A-
102(c) was amended to clarify when an offering statement is re-
quired for the sale of units in condominiums located outside of
Alabama sold to Alabama residents. The amendment to § 35-
8A-103(4) recognizes that easements and other interests in real
property can be a common element. The act now recognizes
that some property subject to development rights cannot be
separately assessed and taxed. Section 35-8A-107(c) was
amended to require that any portion of an award attributable
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to condemnation of limited common elements be divided
among the owners in accordance with the value of the interest
in a particular limited common element assigned to the units
rather than requiring the amounts to be equally divided among
the unit owners. The requirement of maintenance of a condo-
minium book by the judge of probate in each Alabama county
was removed. Section 35-8A-201(c) was amended to clarify that
a declaration or an amendment to the declaration is not effec-
tive until there is substantial completion of the structural and
mechanical systems in the buildings located on the property
being submitted to the condominium form of ownership. The
amendment to § 35-8A-210(c) also removes the requirement
that the engineer or architect certify that the structural and me-
chanical systems of all buildings were “completed in accor-
dance with the plans.” Section 35-8A-(209)(g) was amended to
allow a licensed surveyor to provide the required certification.
This change expands the prior law which provided that only a
licensed engineer or architect could certify to a plat.

Trust Decanting Act: HB163

Representative Paul Beckman and Senator Greg Albritton

The Trust Decanting Act is a latest recommendation of the
ALl Standing Committee on Probate and Trusts to modern-
ize and improve the Alabama trust laws.

The act represents one of several recent innovations in
trust law that seek to make trusts more flexible so that the
settlor’s material purposes can best be carried out under
current circumstances. The decanting statute provides flexi-
bility by statutorily expanding discretion already granted to
the trustee to permit the trustee to modify the trust either
directly or by distributing its assets to another trust.

While some trusts expressly grant the trustee or another
person a power to modify or decant the trust, a statutory
provision can better describe the power granted, impose
limits on the power to protect the beneficiaries and the sett-
lor's intent, protect against inadvertent tax consequences,
provide procedural rules for exercising the power and pro-
vide for appropriate remedies.

The Alabama Uniform Trust Code currently permits modifi-
cations to trusts and many practitioners believe that decant-
ing is permitted within the scope of permitted
modifications; however, adoption of this act removes any
doubt about the ability to decant and the procedures to be
followed. A



BAR BRIEFS

David L. Selby, lI, a partner in the Bailey & Glasser LLP Birmingham office, was re-
cently appointed to a leadership position in the Atrium Medical Corporation C-Qur
Hernia Mesh MDL. In addition, Selby has been appointed to the Plaintiffs’ Steering
Committee in the Smith & Nephew Hip Implant MDL which is pending in the
United States District Court of Maryland.

Stephen Gidiere, a partner in the Birmingham office of Balch & Bingham and co-
chair of the environmental and natural resources practice, was elected a Fellow of
the American College of Environmental Lawyers (ACOEL), at the organization’s an-
nual meeting last fall in Charleston. Gidiere has nearly 20 years of experience liti-
gating environmental and natural resources cases against the federal government
and non-governmental organizations in federal district courts, U.S. Courts of Ap-
peals and the U.S. Supreme Court.

Beasley Allen announces that David Dearing, a principal attorney in the firm’s
mass torts section, has been selected as a member of the International Society of
Barristers, and that Kendall Dunson was inducted into the American Board of Trial
Advocates at the Alabama Chapter’s annual meeting in November. Dunson serves
on the state bar’s Diversity Committee and the Client Security Fund Committee. He
also served on the Alabama Curriculum Committee for the Board of Examiners.

Faulkner Law'’s trial advocacy program recently moved up in the rankings of the
nation’s best programs by the US News and World Report for 2019. Faulkner Law’s
advocacy program moved up two positions from last year’s rankings and is now
tied with Stanford Law School. The program is ranked 15 among the nation’s 204
ABA-Approved law schools.

Hare, Wynn, Newell & Newton LLP announces that Justice Ralph D. Cook recently
received the Lifetime Achievement Award last Friday from the Birmingham Bar
Association.

Lightfoot, Franklin & White LLC partner Brooke Garner Malcom has been named
to the 2018 Board of Directors for the Birmingham Bar Volunteer Lawyers Program.

White Arnold & Dowd PC of Birmingham announces that J. Mark White was elected
president of the International Academy of Trial Lawyers at the organization’s annual
meeting in March in Austin. A
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Wilson F. Green

Wilson F. Green is a partner in Fleenor &
Green LLP in Tuscaloosa. He is a summa
cum laude graduate of the University of
Alabama School of Law and a former law
clerk to the Hon. Robert B. Propst, United
States District Court for the Northern Dis-
trict of Alabama. From 2000-09, Green
served as adjunct professor at the law
school, where he taught courses in class
actions and complex litigation. He repre-
sents consumers and businesses in con-
sumer and commercial litigation.

A

Marc A. Starrett

Marc A. Starrett is an assistant attorney
general for the State of Alabama and repre-
sents the state in criminal appeals and
habeas corpus in all state and federal
courts. He is a graduate of the University of
Alabama School of Law. Starrett served as
staff attorney to Justice Kenneth Ingram and
Justice Mark Kennedy on the Alabama
Supreme Court, and was engaged in civil
and criminal practice in Montgomery before
appointment to the Olffice of the Attorney
General. Among other cases for the office,
Starrett successfully prosecuted Bobby
Frank Cherry on appeal from his murder
convictions for the 1963 bombing of Birm-
ingham’s Sixteenth Street Baptist Church.
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RECENT CIVIL DECISIONS

From the Alabama
Supreme Court

Personal Jurisdiction

Ex parte International Creative Management Partners, LLC, No. 1161059 (Ala. Feb.
2,2018)

Talent agency’s negotiation of performance agreement under which musical act was
performed, at which event plaintiff was injured, was too tenuous a connection to Ala-
bama forum to warrant exercise of personal jurisdiction.

Forum Selection; Unconscionability

Ex parte United Propane Gas, Inc., No. 1160891 (Ala. Feb. 2, 2018)

Inability to bring class action on a small claim, standing alone, does not render un-
conscionable an outbound forum-selection clause mandating disposition in a forum
prohibiting class actions (due to the outbound forum state’s procedural peculiarities).

Mandamus

Ex parte Sanderson, No. 1160824 (Ala. Feb. 9, 2018)

Trial court’s denial of motion to dismiss, based upon claim that release agreement ex-
ecuted in conjunction with corporate merger and share exchange operated as a de-
fense to shareholder claims against directors, was a merits determination on
affirmative defense, for which appeal rather than mandamus was appropriate.

Equitable Estoppel

EvaBank v. Traditions Bank, No. 1160495 (Ala. Feb. 9, 2018)

Traditions could not reasonably rely on payoff statement provided by EvaBank when
it had notice of discrepancies between the payoff statement and closing documents,
which would have revealed that payoff statement was not for the loan secured by the
EvaBank mortgages in issue. Traditions could not use equitable estoppel to claim pri-
ority interest in property.

Arbitration

STV One Nineteen Senior Living, LLC v. Boyd, No. 1160727 (Ala. Feb. 16, 2018)
Claim against nursing home operator by resident, arising from resident-on-resident
incident and alleging negligent supervision by the operator, was a claim “relating to”
admission agreement and thus fell within arbitration agreement’s scope.

Wills

Spencer v. Spencer, No. (Ala. Feb. 16, 2018)

When a will remains in the possession of the testator and is not found at death, the
legal presumption is that the testator revoked the will. Probate court, considering the
totality of evidence, concluded that the legal presumption had been overcome, and
that testator never revoked the will. The supreme court affirmed, applying the ore



tenus rule and concluding that the testimony concerning the
testator’s fastidious retention of records was sufficient to
rebut the presumption.

Municipal Liability

Ex parte City of Muscle Shoals, No. 1160396 (Ala. Feb. 23,
2018)

(1) A denial of summary judgment to city for lack of immu-
nity under Ala. Code § 11-47-190 is reviewable by man-
damus; (2) under section 11-47-190, the city can be liable in
only one of two circumstances: (@) under respondeat supe-
rior for the wrongful action of an employee, or (b) for the
maintenance of an unsafe condition about which the gov-
erning body had knowledge or which had been allowed to
persist for such an unreasonable length of time that knowl-
edge is inferred-and there was no substantial evidence to
support either exception.

Negligence; Duty and Causation

DeKalb-Cherokee Counties Gas District v. Raughton, No.
1160838 (Ala. Feb. 23, 2018)

Dump truck’s performance of a “clutch release” maneuver to
dislodge stuck truck contents did not violate any safety stan-
dard and thus was not itself negligent, and that there was no
substantial evidence that there was some defect in the side
wall of the truck (which failed, causing plaintiff’s injury)
which was discoverable through any allegedly non-per-
formed inspection. Thus, no act of negligence proximately
caused the injuries.

Forum Non Conveniens

Ex parte Hrobowski, No. 1170014 (Ala. Feb. 23, 2018)
Granting mandamus relief and ordering a transfer of an MVA
case to the county of the accident, the court unanimously
stated: “the fact that a defendant resides in a particular
forum does not, for purposes of the interest-of-justice prong
of § 6-3-21.1, outweigh the forum where the tortious con-
duct occurred”

Discovery

Ex parte Industrial Warehouse Services, Inc., No. 1170013
(Ala. March 2,2018)

In an MVA case, plaintiffs sought discovery from defendant
(employer of vehicle operator) of its operations and safety
manuals (the “manuals”) and its bills of lading for customers.
The supreme court (in a deeply fractured decision) held that
defendant had demonstrated adequately that the bills of
lading were trade secrets, which might be discoverable, but
which were entitled to protection to preserve trade secret
status. However, the manuals were not trade secrets, espe-
cially since they were largely based on FMCSR regulations.

Amendments to Pleadings; Intentional
Interference

Fitzpatrick v. Hoehn, No. 1160348 (Ala. March 2, 2018)

(1) the circuit court did not abuse its discretion in denying
leave to amend to file fourth and fifth amended complaints
well after the pleading deadline imposed under a Rule 16
scheduling order; even though there is a liberal standard for
finding “good cause” for such post-deadline amendments,
“undue delay in filing an amendment, when it could have
been filed earlier based on the information available or dis-
coverable, is in itself ground for denying an amendment[;]”
(2) in an intentional interference case, the plaintiff bears the
burden of proving that the defendant is a “stranger” to the
business relationship, which was not met in this case be-
cause the defendant was a party to the operative contract
and relationship; and (3) pretermitting whether Alabama law
would recognize tortious interference with an inheritance, in
this case the evidence would not support such a claim be-
cause there was no evidence that a will was in fact de-
stroyed, as was alleged.

Arbitration

Hillwood Office Center Owners’ Association, Inc., et al. v.
Blevins, No. 1160725 (Ala. March 2, 2018)

Whether a defendant not a party to the agreement contain-
ing the arbitration agreement was bound to arbitrate was an
issue for the court, not the arbitrator, because the agree-
ment did not delegate to the arbitrator the power to decide
issues of non-signatory arbitrability. Issues of compliance
with conditions precedent to arbitration, however, were is-
sues of procedural arbitrability for the arbitrator. A party
waives any right to object to the validity of an arbitration
provision calling for the arbitration of certain claims once
that party agrees to arbitrate those claims.

Condemnation Appeals

Ex parte Alabama Power Co., No. 1161161 (Ala. March 2,
2018)

Although an aggrieved party resisting an eminent-domain
taking cannot appeal the preliminary order granting a com-
plaint for condemnation (the party must wait until the order
of condemnation is entered pursuant to Ala. Code § 18-1A-
282 and setting compensation before any appeal can be
filed), in this case, the appeal referenced by date the prelimi-
nary order of condemnation, but was filed after the order
setting compensation, thus evincing an intent to appeal
from the final order.

Medical Liability

Hamilton v. Scott, No. 1150377 (Ala. March 9, 2018)
The standard of Parker v. Collins, 605 So. 2d 824 (Ala. 1992),
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under which “the issue of causation in a malpractice case may
properly be submitted to the jury where there is evidence
that prompt diagnosis and treatment would have placed the
patient in a better position than she was in as a result of infe-
rior medical care[,]” applies to wrongful-death cases.

Justiciability

Walker County Commission v. Kelly, No. 1160862 (Ala.
March 9, 2018)

Action by commission against Civil Service Board to require
compliance with Open Meetings Act was not justiciable be-
cause there was no actual controversy between the parties
concerning sufficiently specific conduct.

Rule 41 Dismissal for Want of Prosecution

Curry v. Miller, No. 1170176 (Ala. March 16, 2018)
Plaintiff’s failure to prosecute case was “willful” warranting
dismissal with prejudice, where plaintiff fired his lawyer and
chose to proceed pro se, then failed to notify court of its in-
tention to proceed in despite an order requiring notice.

Arbitration

Bridgestone Americas Tire Operations, LLC v. Adams, No.
1160877 (Ala. March 16, 2018)

Ambiguity in scope of arbitration agreement was resolved in
favor of arbitration. In light of the presumption against
waiver, defendant’s filing answer and counterclaim, and re-
sponding to discovery approximately three months before it
filed a motion to compel arbitration did not establish waiver.

Derivative Actions

Nichols v. HealthSouth Corporation, No. 1151071 (Ala.
March 23, 2018)

(1) Claims in the eighth amended complaint related back to
the original filing, because the amendment“is not raising a
different matter or something entirely distinct from the
HealthSouth fraud alleged in the original complaint[, but
rather] it refined how that fraud was perpetrated[;]”and (2)
under Citigroup Inc. v. AHW Investment Partnership, 140 A.3d
1125 (Del. 2016), decided after the circuit court’s dismissal, the
claims of employee shareholders were direct and not deriva-
tive claims, and thus no shareholder demand was required.

Class Actions

Baldwin Mutual Insurance Company v. McCain, No.
160093 (Ala. March 23, 2018)
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Class representative’s claims were subject to a unique res ju-
dicata defense, rendering her claim atypical and thus de-
stroying Rule 23(a)(3) typicality. The merits of the res judicata
defense could be evaluated on appeal because it was suffi-
ciently certification-related and not purely a merits issue.

Abatement

Ex parte Nautilus Insurance Company, No. 1170170 (Ala.
March 30, 2018)

Insurer’s prior-filed federal court action abated subsequent
claims by insured against insurer in state-court action (which
were compulsory counterclaims in the federal action), be-
cause there was no jurisdictional impairment in the federal
action. However, insurance broker was not entitled to Rule 19
dismissal based on failure to join insurer in state action, be-
cause (a) mandamus was not necessarily available to review a
Rule 19 ruling, but (b) insurer had been a party to the state-
court action, and thus there was no basis for a Rule 19 dis-
missal until insurer was actually dismissed from the case.

Arbitration; Unconscionability

SCl Alabama Funeral Services, LLC v. Hinton, No. 1161107
(Ala. March 30,2018)

Sheer breadth of an arbitration provision, standing alone, is
not evidence of “grossly favorable” contract terms as to es-
tablish “substantive unconscionability.”

Outbound Forum Selection

Ex parte Terex USA, LLC, No. 1161113 (Ala. March 30,
2018)

Alabama Heavy Equipment Dealer Act, § 8-21B-1 et seq., Ala.
Code 1975 (“the AHEDA"), expresses a strong public policy
allowing suits in Alabama regardless of a contractual choice
of venue, and thus enforcement of outbound forum selec-
tion clause in such a contract would violate Alabama public

policy.

Wills and Estates

McGimsey v. Gray, No. 1161016 (Ala. March 30, 2018)

Will contestants claiming undue influence offered substantial
evidence of a confidential relationship and beneficiary domi-
nance (in that influencer lived with testator and accompanied
him to medical appointments for several years), and undue
activity (in assisting testator to revise an existing will, helping
schedule meeting for execution of new will, and presence in
the home during meetings with testator’s counsel).



From the Court of
Civil Appeals

Standing; Exhaustion of Administrative
Remedies

Keith v. LeFleur, No. 2160598 (Ala. Civ. App. Jan. 26, 2018)

Plaintiffs had standing to challenge ADEM’s discriminatory

approval of odor-emanating facilities in proximity to African-
American neighborhoods because they alleged a sufficiently

concrete injury (the inability to bring valid challenges to ap-

proval of odor-emanating sites) which was fairly traceable to

the defendant’s conduct (the use of the procedures to
process environmental justice complaints), which were re-
dressable. Because the plaintiffs sought interpretation of ad-
ministrative rules not requiring administrative findings of
fact or the exercise of discretion, plaintiffs were not required
to exhaust administrative remedies.

Preservation of Error

Ballard v. Lee A. McWilliams Construction, Inc., No.
2160469 (Ala. Civ. App. Feb. 2, 2018)

Join the
ASB Lawyer #
Referral Service

In nonjury case in which the trial court makes no specific
findings of fact, a party must move for a new trial or other-
wise properly raise before the trial court the question relat-
ing to the sufficiency or weight of the evidence in order to
preserve that question for appellate review.

MVA; Agency

Brown v. K& M Tree Services, Inc., No. 2160903 (Ala. Civ.
App. Feb.9,2018)

When a vehicle is owned by a corporate defendant and
being operated by an employee, there is an “administrative
presumption” that the employee is operating the vehicle in
the line and scope of his employment. In this case, the trial
court granted JML to the corporate entity. Held: there was
substantial evidence of agency, making the JML erroneous,
based on plaintiff’s testimony that employee stated he was
on his way to “get his boss.”

Workers’ Compensation; Discovery

Ex parte Alabama Gas Corp., No. 2170285 (Ala. Civ. App.
Feb. 23,2018)

Employer was not entitled to mandamus relief from HIPAA
order, which employer challenged as impeding employer’s
right to discovery in worker’s comp action. Employer failed
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to demonstrate that it had been prohibited from obtaining
any specific document or item of information, and thus
mandamus relief was inappropriate.

Willfulness and Wantonness

Brewer v. Atkinson, No. 2161073 (Ala. Civ. App. March 9,
2018)

Plaintiff, who was injured in MVA involving cow which wan-
dered onto public road while residing on defendant’s prop-
erty, brought action under Ala. Code § 3-5-1 for knowingly or
willfully putting or placing the cow on a public roadway.
Among other holdings, there is a significant discussion re-
garding the distinction between willful and wanton behavior.
“[W]antonness is the conscious failure of one charged with
the duty to exercise due care and diligence, to prevent an in-
jury after discovery of peril. Or, under circumstances where
one is charged with the knowledge of such peril, and con-
scious that injury will likely, probably or inevitably result from
his actions, or his failure to act, he does not take the proper
precautions to prevent injury.” On the other hand, “[t]o consti-
tute ‘willful or intentional injury, there must be knowledge of
danger accompanied with a design or purpose to inflict in-
jury, whether the act be one of omission or commission. To
constitute ‘wantonness’ the design may be absent if the act is
done with knowledge of its probable consequence and with
a reckless disregard of those consequences.” The court held
that even evidence of wantonness would not rise to the level
of willful or knowing behavior, as the statute requires.

Fraudulent Transfer Act

Holmsbeck v. US Ameribank, No. 1160960 (Ala. Civ. App.
March 16, 2018)

Substantial evidence supported the circuit court’s determina-
tion that a divorce settlement agreement had been crafted to
transfer the husband’s interest in the marital assets to the
wife with an actual intent to hinder, delay, or defraud the
bank in its collection of notes owed by husband’s entity and
personally guaranteed by husband, based upon the circuit
court’s consideration of the factors provided by § 8-9A-4(b).
Specifically, the trial court properly considered to whom the
transfer was made, the amount of assets transferred and the
financial condition of the debtor before and after the transfer.

Appeals

Alabama Medicaid Agency v. Brooks, No. 2170286 (Ala.
Civ. App. March 16, 2018)
Unlike an appeal from circuit to appellate court, an appeal de
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novo from probate to circuit court could properly be perfected
through the electronic filing of a complaint, an original pro-
ceeding which indicated clearly that the subject matter was an
appeal from probate court.

Tax Sale Redemption

Henderson v. Seamon, No. 2160807 (Ala. Civ. App. March
23,2018)

Under Ala. Code § 40-10-122, probate court has exclusive ju-
risdiction over the redemption process; circuit court was
without jurisdiction to decide the redemption terms.

Workers’ Compensation; Venue

Ex parte Mercedes-Benz U.S. International, Inc., No.
2170209 (Ala. Civ. App. March 23, 2018)

Worker (residing in Jefferson County) injured on the job at
MBUSI (in Tuscaloosa County) and treated for injuries by
physicians in Jefferson County brought comp action in Jeffer-
son County. MBUSI moved to transfer to Tuscaloosa County
under Ala. Code § 6-3-7 and forum non conveniens; the trial
court denied the motion, and MBUSI sought mandamus relief.
The CCA denied the petition, reasoning (1) under Ex parte
Scott Bridge Co., 834 So. 2d 79 (Ala. 2002), MBUSI’s contracting
with suppliers located in Jefferson County was sufficient to be
“doing business by agent”in Jefferson County, making venue
proper; and (2) interests of justice did not compel a transfer
under forum non conveniens, because Jefferson County did
not have a “weak” connection to the case, given both plain-
tiff's residence and the use of treating physicians there.

“Unlicensed Driver” Exclusion

Safeway Insurance Company of Alabama, Inc. v. Thomas,
No. 2170088 (Ala. Civ. App. March 30, 2018)

Coverage exclusion for unlicensed driver applied to UM ben-
efits was not void against public policy and did not violate
the UM statute.

Landlord Tenant

Autery v. Pope, No. 2160797 (Ala. Civ. App. March 30,
2018)

Although tenant may recover the reasonable value of the im-
provements upon the property of the landlord only if the ten-
ant had been induced to make the improvements by fraud,
duress, undue influence or mistake, no such evidence existed
where plaintiff voluntarily made improvements and failed to
prove at trial how those improvements increased the value of
the property (rather than being actual cost figures).



From the United
States Supreme
Court

Supplemental Jurisdiction; Tolling of
Statute of Limitations

Artis v. District of Columbia, No. 16-460 (U.S. Jan. 22, 2018)
When a district court dismisses all claims independently
qualifying for the exercise of federal jurisdiction, and dis-
misses all related state claims under 28 U.S.C. §1367(c)(3),
section 1367(d) provides that the “period of limitations for”
refiling in state court a state claim so dismissed “shall be
tolled while the claim is pending [in federal court] and for a
period of 30 days after it is dismissed unless State law pro-
vides for a longer tolling period.” Held: the word “tolled” in
section 1367(d) means suspended, i.e., the statute of limita-
tions stops running while the federal action is pending, and
begins running again once the federal action is dismissed.

Qualified Immunity

District of Columbia v. Wesby, No. 15-1485 (U.S. Jan. 22,
2018)

Officers who responded to a complaint about loud music
and illegal activities in a vacant house, finding the house
nearly barren and in disarray, smelling marijuana and ob-
serving beer bottles and cups of liquor on dirty floors, then
finding a make-shift strip club in the living room, and a
naked woman and several men in an upstairs bedroom, had
probable cause to arrest partygoers and were entitled to
qualified immunity on false arrest claims, but at the very
least had “arguable” probable cause which would trigger
qualified immunity.

Collective Bargaining

CNH Industrial NV v. Reese, No. 17-515 (U.S. Feb. 20, 2018
In M&G Polymers USA, LLC v. Tackett, 574 U.S. ___ (2015), the
Court held that collective-bargaining agreements according
to “ordinary principles of contract law." Before Tackett, the
Sixth Circuit had applied a series of so-called “Yard-Man in-
ferences,” under which courts presumed, in a variety of cir-
cumstances, that collective-bargaining agreements vested
retiree benefits for life. In this case, the Sixth Circuit held that
the same Yard-Man inferences it once used to presume life-
time vesting could now be used to render a collective bar-
gaining agreement ambiguous as a matter of law, thus
allowing courts to consult extrinsic evidence about lifetime
vesting. The Supreme Court reversed, holding that the infer-
ence drawn by the Sixth Circuit could not be reconciled with
the “ordinary principles of contract law” rule of Tackett.

Prisoner Section 1983 Cases; Attorneys’ Fees

Murphy v. Smith, No. 16-1067 (U.S. Feb. 21, 2018)

When a prisoner wins a section 1983 case and is awarded
fees under section 1988, 42 U. S. C. §1997e(d)(2) requires
that“a portion of the [prisoner’s] judgment (not to exceed 25
percent) shall be applied to satisfy the amount of attorney’s
fees awarded against the defendant.” In this case, the district
court ordered Murphy to pay 10 percent of his judgment to-
ward the fee award, leaving defendants responsible for the
remainder. The Seventh Circuit reversed, holding that
§1997e(d)(2) required the district court to exhaust 25 per-
cent of the prisoner’s judgment before demanding payment
from the defendants. The Supreme Court affirmed, holding
that in cases governed by §1997e(d), district courts must
apply as much of the judgment as necessary, up to 25 per-
cent, to satisfy an award of attorney’s fees.

Securities

Digital Realty Trust v. Somers, No. 16-1276 (U.S. Feb. 21,
2018)

The anti-retaliation provision in the Dodd-Frank Act does
not extend to an individual who has not reported a violation
of the securities laws to the SEC.

Immigration

Jennings v. Rodriguez, No. 15-1204 (U.S. Feb. 28, 2018)

8 U.S.C. §8§1225(b), 1226(a), and 1226(c) do not give detained
aliens the right to periodic bond hearings during the course
of their detention.

Separation of Powers

Patchak v. Zieke, No. 16-498 (U.S. Feb. 28, 2018)
Jurisdiction-stripping statute, in which Congress passes a
law depriving federal courts of jurisdiction over a pending
lawsuit, is a change in the law which can be applied retroac-
tively without violating separation of powers principles.

Bankruptcy

Merit Mgmt. Gp. LP v. FTI Consulting, Inc., No. 16-784 (U.S.
Feb. 28,2018)

The Bankruptcy Code allows trustees to set aside and re-
cover certain transfers for the benefit of the bankruptcy es-
tate, including certain fraudulent transfers “of an interest of
the debtor in property” 11 U. S. C. §548(a). There are limits on
the exercise of these avoiding powers, including the securi-
ties safe harbor, which provides that “the trustee may not
avoid a transfer thatis a . .. settlement payment ... made by
or to (or for the benefit of) a ... financial institution ... or
that is a transfer made by or to (or for the benefit of) a. .. fi-
nancial institution ... in connection with a securities con-
tract” §546(e). The Court held in this case that the only
relevant transfer for purposes of the §546(e) safe harbor is
the transfer that the trustee seeks to avoid.
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Bankruptcy; Mixed Questions of Law and
Fact

US Bank, NA v. The Village at Lakeridge LLC, No. 15-1509
(U.S. March 5, 2018)

The heart of this appeal is the appropriate standard of re-
view applied to a Bankruptcy Court’s determination that a
transaction occurred at arms’length. The question was
mixed of law and fact; the Ninth Circuit reviewed the trans-
action’s status under “clear error” review rather than de novo.
The Supreme Court affirmed unanimously, holding that “the
standard of review for a mixed question depends on
whether answering it entails primarily legal or factual work.”

APPELLATE

CORNER

In this case, the nature of the specific question (whether the
parties were acting more or less as strangers in a transac-
tion) required the evaluation of witnesses, etc. and thus was
more factual than legal, and therefore was properly re-
viewed only for clear error.

Securities

Cyan v. Beaver County Employees Retirement Fund, No.
15-1439 (U.S. March 20, 2018)

SLUSA did not strip state courts of their longstanding juris-
diction to adjudicate class actions brought under the 1933
Act.
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Consolidation; Appeals

Hall v. Hall, No. 16-1150 (U.S. March 27, 2018)

When one of several cases consolidated under Rule 42(a) is
finally decided, that decision confers upon the losing party
the immediate right to appeal, regardless of whether any of
the other consolidated cases remain pending.

From the Eleventh
Circuit Court of
Appeals

First Amendment

Keister v. Bell, No. 17-11347 (11t Cir. Jan. 23, 2018)
Intersection of University Boulevard and Hackberry Lane is a
limited public forum within UA's campus; test for determin-
ing limited vs. traditional public fora is whether UA intended
to open this area up for non-student use, not the physical
characteristics of the locale.

False Claims Act

Marsteller v. Tilton, No. 16-11997 (11t Cir. Jan. 29, 2018)
The Court vacated the district court’s dismissal of an implied
certification claim under the False Claims Act and remanded
for the district court to reconsider its decision based on Uni-
versal Health Services, Inc. v. United States ex rel. Escobar, 136
S.Ct. 1989 (2016).

Medical Devices; Preemption

Godelia v. Zoll Services, LLC, No. 17-10736 (11t Cir. Feb. 8,
2018)

Express and implied preemption for medical device claims
under the Medical Device Amendments leave a “narrow gap”
through which plaintiffs making medical device claims must
proceed. To make it through, a plaintiff has to sue for con-
duct that violates a federal requirement (avoiding express
preemption), but cannot sue only because the conduct vio-
lated that federal requirement (avoiding implied preemp-
tion). Claims in this case were largely not preempted.

Rooker-Feldman

Target Media Partners, Inc. v. Specialty Marketing Corp.,
No. 16-10141 (11 Cir. Feb. 5, 2018)

The Court reversed the district court’s dismissal of defama-
tion-based claims, regarding litigant’s post-state-court litiga-
tion statements concerning litigation adversary. Claims were
not barred by Rooker-Feldman because they were not seek-
ing to undermine a prior state-court judgment, but rather
did not accrue until after the statements were made follow-
ing judgment.

Collateral Source Rule

ML Healthcare Services, Inc. v. Publix Super Markets, Inc.,
No. 15-13851 (11t Cir. Feb. 7, 2018)

Though the case concerns Georgia collateral source law, it
discusses at length the Eleventh Circuit’s handling of Ala-
bama collateral source issues under Alabama’s former com-
mon-law regime and in a footnote marks Alabama'’s
statutory overruling of the common-law regime.

Desegregation

Stout v. Jefferson County Bd. of Educ., No. 17-12338 (11t
Cir. Feb. 14,2018)

Proposed “splinter” school district (Gardendale) sought relief
from county school system desegregation order to form and
operate school system. The district court, after trial, found
that discriminatory intent was a motivating factor in the for-
mation of the splinter system, and that allowing splinter sys-
tem to form would substantially interfere with incumbent
system’s ability to achieve unitary status. Nevertheless, the
district court allowed the proposed splinter district to oper-
ate two schools for limited time. The Eleventh Circuit re-
versed, holding that under established Circuit law, finding of
discriminatory intent and frustration of achieving unitary
status required that splinter district be denied any right to
separate.

Arbitration

Dasher v. PNC Bank, No. 15-13871 (11 Cir. Feb. 13, 2018)
Three years into pending litigation in which arbitration was
being contested by Dasher, RBC unilaterally sent all account
holders, including Dasher, a proposed additional term to its
account agreements which added arbitration under a “nega-
tive option” provision in the account agreement. Dasher did
not respond, but the communication of the arbitration
agreement by RBC was sent directly to Dasher, even though
RBC knew Dasher had counsel. The district court denied ar-
bitration. The Eleventh Circuit affirmed.

Employment

Bowen v. Manheim Remarketing, Inc., No. 16-17237 (11t
Cir. Feb. 21, 2018)

Bowen sued Manheim under the Equal Pay Act and Title VI,
alleging that Manheim discriminated against her by paying
her less than her male predecessor. The district court
granted summary judgment to Manheim. The Eleventh Cir-
cuit reversed, reasoning that a jury could find that prior
salary and prior experience alone did not explain Manheim’s
disparate approach to Bowen'’s salary over time, especially
once Bowen established herself as an effective arbitration
manager.

Attorneys’ Fees; Lanham Act

Labinick v. Institute for Neurological Recovery, Inc., No. 16-
16210 (11t Cir. March 8, 2018)
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The “exceptional case” standard for awarding attorney’s fees
in Patent Act cases, as articulated by the Supreme Court’s re-
cent decision in Octane Fitness, LLC v. ICON Health & Fitness,
Inc., 134 S. Ct. 1749 (2014), also applies to Lanham Act cases.

Qualified Immunity

Shaw v. City of Selma, No. 17-11694 (11t Cir. March 7,
2018)

Officer using deadly force was entitled to qualified immunity
on all claims; reasonable officer could have believed that
decedent posed a serious threat when he was close to and
advancing on officer, had a hatchet in his hand and had ig-
nored more than two dozen orders to drop the weapon.

Allen Charges

Burkhart v. R.J. Reynolds Tobacco Co., No. 14-14708 (11t
Cir. March 7, 2018)

District court’s providing a “watered down” Allen charge to
the jury after an initial indication of deadlock, followed later
by the giving of the 11* Circuit pattern Allen charge, was not
an abuse of discretion and did not amount to improper jury
coercion.

Qualified Immunity

Gates v. Khokhar, No. 16-15118 (11t Cir. March 13, 2018)
Officers were entitled to qualified immunity for alleged ar-
rest without probable cause, where plaintiff was arrested for
violating Georgia’s mask statute, O.C.G.A. § 16-11-38, for
donning and refusing to remove a mask during a protest in
downtown Atlanta; officers had probable cause, much more
than “arguable” probable cause needed for immunity.

Employment

EEOC v. Exel, Inc., No. 14-11007 (11t Cir. March 16, 2018)
Punitive damages can be assessed against the employer on
a Title VIl claim where “either that the discriminating em-
ployee was high[] up the corporate hierarchy, or that higher
management countenanced or approved [his] behavior[,]”
Dudley v. Wal-Mart Stores, Inc., 166 F.3d 1317, 1323 (11t Cir.
1999). Dudley remains Circuit law despite its apparent con-
flict with the multi-factor analysis adopted by the Supreme
Court in Kolstad v. Am. Dental Ass'n, 527 U.S. 526, 535 (1999).
Judge Tjoflat wrote a lengthy dissent. (Ed.: this case seems
destined for en banc review).
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Carmack Amendment

Essex Ins. Co. v. Barrett Moving & Storage, Inc., No. 16-
11526 (11t Cir. March 21, 2018)

Question of first impression in this circuit: what is the proper
test for distinguishing “brokers” from “carriers” under the Car-
mack Amendment (the latter is liable)? Held: a accepts legal
responsibility to transport the shipment.

Dismissal; Opportunity to Amend

Woldeab v. Dekalb County Bd. of Educ., (11t Cir. March 23,
2018)

District court abused its discretion in dismissing complaint
with prejudice without opportunity to amend; it should
have advised plaintiff, proceeding pro se, of his complaint’s
deficiency and given him the opportunity to amend to
name the proper defendant before the court dismissed with
prejudice.

Crime-Fraud Exception to Privilege

Drummond Co. v. Conrad & Scherer, LLP, Nos. 16-11090
(11t Cir. March 23, 2018)

Crime-fraud exception defeats work product protection
when a lawyer and law firm are found to have engaged in a
crime or fraud, even if there is no crime or fraud finding as to
the client or clients the lawyer(s) or the firm represented.

ERISA

Metropolitan Life & Annuity Co. v. Akpele, No. 16-15677
(11t Cir. March 29, 2018)

Party who is not a named beneficiary of an ERISA plan may
not sue the plan for any plan benefits.

Informed Consent

Looney v. Moore, No. 15-13979 (11t Cir. March 30, 2018)
Under Alabama law, plaintiff who claims that he did not give
informed consent to medical treatment provided as part of a
clinical study must show that he was injured as a result of
that treatment.

Bankruptcy

Caldwell v. Kaufman, Englett & Lynd, PLLC, No. 17-10810
(11t Cir. March 30, 2018)

Attorney violates 11 U.S.C. § 526(a)(4) if he instructs a client
to pay his bankruptcy-related legal fees using a credit card.



RECENT CRIMINAL DECISIONS

From the United
States Supreme
Court

Effect of Plea

Class v. US, No. 16-424 (U.S. Feb. 21, 2018)
Defendant’s quilty plea, by itself, does not bar challenge to
constitutionality of the statute of conviction on direct appeal.

From the Alabama
Supreme Court

Pre-Indictment Discovery

Ex parte State, No. 1161087 (Ala. Feb. 2, 2018)

District court, having conducted a preliminary hearing be-
fore the issuance of an indictment, possessed no authority
to order the state to provide discovery to the defendant.

From the Court of
Criminal Appeals

Miranda

Creque v. State, CR-13-0780 (Ala. Crim. App. Feb. 9, 2018)
Police officer’s interview of defendant in a hospital room did
not constitute a custodial interrogation, and thus statements
without Miranda rights were admissible. Second statement,
given to another officer at the hospital after being given Mi-
randa warnings, was also admissible. Though defendant had
consumed drugs and alcohol before he went to the hospital,
he could understand and voluntarily waive his Miranda rights.

Rule 32; Amendments

Riley v. State, CR-16-0207 (Ala. Crim. App. Feb. 9, 2018)
Trial court acted within its discretion in refusing to allow amend-
ment to Rule 32 petition after an evidentiary hearing on the
petition, for the amendment would have caused both undue
delay in the proceedings and undue prejudice to the state.

Rule 32
Shapley v. State, CR-16-1225 (Ala. Crim. App. Feb. 9, 2018)

Defendant’s motion to correct clerical error sought sentence
review; case remanded to permit defendant to raise claim
via Rule 32.

Competency

Weeks v. State, CR-16-0881(Ala. Crim. App. Feb. 9, 2018)
Defendant’s express waiver of a competency evaluation,
without more, is insufficient to waive his right to that evalua-
tion, where the trial court has information demonstrating
that his competency to stand trial is in question.

Child Testimony; Disproportionality

L.Y.v. State, CR-15-0151 (Ala. Crim. App. Feb. 9, 2018)
Defendant’s Confrontation Clause rights were not violated
because he was not allowed to be physically present in the
courtroom during his seven-year-old victim’s testimony; de-
fense counsel cross-examined victim while defendant
watched a live video feed from another room and could com-
municate with defense counsel during testimony. There was
no unconstitutional disproportionality in defendant’s manda-
tory life without parole under Ala. Code § 13A-5-6(d); legisla-
ture could properly determine that offenders who commit
sex crimes against very young children “are deserving of one
of the harshest punishments meted out by the State” A
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Required Notice to
Client when Attorney
Leaves Law Firm

QUESTION:

“This will follow up on the recent telephone call which | made to your office. | had
some questions concerning a client who is a lawyer here in Alabama. | will refer to
him as Mr. Lawyer. Mr. Lawyer has left the law firm with which he worked for approxi-
mately two and a half years. While Mr. Lawyer was with the firm, a number of clients
entered into contracts with the firm because of their friendship/relationship with Mr.
Lawyer. In other words, Mr. Lawyer ‘brought’ these clients into the firm. In one in-
stance in question, the client came to the firm for other reasons, but Mr. Lawyer was
primarily responsible for handling that file and, as a result, has established a strong
friendship with the client.



“Mr. Lawyer has now voluntarily left the firm. His ques-
tions, and mine, concern his obligations and rights to those
clients which he ‘brought’to the firm and whose matters are
still pending. He has similar questions regarding the one
client who he did notbring’to the firm.

“The firm may or may not be a partnership. My best infor-
mation regarding the manner in which the firm is structured
is as follows: The firm was owned by an individual lawyer’s
professional corporation (John Doe, P.C.) and the law firm
did business as Doe, Jones & Smith. Mr. Lawyer was not
named in the law firm name. The four most senior attorneys,
including Mr. Lawyer (as well as Doe, Jones and Smith), re-
ceived in the form of compensation a draw plus a percent-
age of the firm revenue after a certain amount of money was
made, for example $1,000,000. (The youngest attorney,
number five and most recently employed, was on salary
only.) Mr. Lawyer was told by Mr. Doe this was the amount of
anticipated revenue for a year. However, if the law firm ex-
ceeded the anticipated revenue, Mr. Lawyer would receive
the agreed-upon percentage. Likewise, if the law firm’s rev-
enue was less than anticipated, Mr. Lawyer would not re-
ceive a percentage until the anticipated amount of revenue
was reached, e.g. $1,000,000.

“All contracts with regard to clients, including those which
were ‘brought’into the firm by Mr. Lawyer and in the one in-
stance where the client was not ‘brought’ by Mr. Lawyer, were
between client and Doe, Jones & Smith. All of the client files
are on a contingency fee contract with Doe, Jones & Smith.

“Several weeks ago, Mr. Lawyer submitted his resignation
from Doe, Jones & Smith. Prior to leaving the law firm, Mr.
Lawyer telephoned several of his clients and informed them
he was leaving. Some of these clients expressed an interest
in Mr. Lawyer’s continuing to work on their case.

“Please render an opinion as to the ethical considerations
in the following conduct: (1) Is it permissible for Mr. Lawyer
to contact these clients and explain to them that they have
the right to select their own attorney and that they have ba-
sically three options, (a) for the client’s file to remain with
Doe, Jones & Smith; (b) for the client to continue to be repre-
sented by Mr. Lawyer in his new law practice; and (c) for the
client to take his file to some other lawyer?

“(2) In the event the client would like for Mr. Lawyer to
continue to represent them, is it permissible for Mr. Lawyer
to draft a letter to Doe, Jones & Smith, for the client’s signa-
ture, notifying Doe, Jones & Smith of the client’s decision
and requesting the client’s file be provided to Mr. Lawyer?

“(3) Upon being notified by a client that an attorney’s serv-
ices are no longer desired and Mr. Lawyer will be represent-
ing them, is it permissible for the firm to contact the client?”

ANSWER:

(1) Mr. Lawyer may contact the clients so affected and in-
form them that they have the right to designate where their
files should go including: (1) staying with Doe, Jones &
Smith; (2) going with Mr. Lawyer in his “new” law practice; or
(3) taking the file(s) to any other lawyer.

(2) If the client wants Mr. Lawyer to continue handling
their legal matters, Mr. Lawyer, upon request of the client,
may draft a letter to Doe, Jones & Smith, for the client’s sig-
nature, notifying Doe, Jones & Smith of the client’s decision
and requesting transfer of the client’s file to Mr. Lawyer.

(3) Upon being notified by a client that a lawyer’s services
are no longer desired and that Mr. Lawyer is now represent-
ing the client, the former lawyer, absent a specific request
not to do so, may contact the client.

DISCUSSION:

The Disciplinary Commission has previously held that the
files of a client belong to the client. In RO-86-02, the com-
mission reasoned that the materials in the file are furnished
by or for the client and are therefore the client’s property.
Building on this foundation, it would then follow that the
files belong wherever the client wishes for them to belong. If
the client directs that the files be in the possession of a par-
ticular lawyer or law firm, then they should be in the posses-
sion of that individual. The only exception would be in that
instance where the lawyer is asserting a valid “attorney’s lien”
for services rendered for the client.

The client has the right to counsel of his/her own choos-
ing. If the client selects a lawyer the client has the obvious
right to terminate that relationship. If substitute counsel is
obtained, new counsel may prepare for the client formal no-
tification of the termination of that relationship with previ-
ous counsel as well as a request that the client’s file be
surrendered to new counsel. This all assumes the complete
absence of any intentional interference by substitute/new
counsel with the previous contractual relationship, or fraud,
deceit or misrepresentation in inducing such termination of
the previous lawyer-client relationship and/or creation of
the “new” lawyer-client agreement.

Finally, absent this same intentional interference, fraud, etc,,
the former lawyer may continue contact with the client unless
the client objects. If the client objects to such contact, the for-
mer lawyer’s failure to accede to the desires of the former
client would be considered as vexatious and/or harassing and,
therefore, unethical. The former lawyer, however, could obvi-
ously contact the former client for certain, justifiable reasons,
e.g., payment for services rendered. [RO-1991-06] A
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About
Members

Kristine Jones announces the open-
ing of The KJ Law Firm LLC at 445 Dex-
ter Avenue, Ste. 4050, Montgomery
36104. Phone (334) 557-7188.

Among Firms

Badham & Buck LLC announces that
Lance L. Goodson joined as an associate.

Bradley Arant Boult Cummings LLP
announces that William S. Cox, Il
joined as a partner and Seth I. Muse
joined as an associate, both in the Birm-
ingham office.

Bridgewater Resolutions Group of
Atlanta announces that Keith Lichtman
joined the firm.

Burns, Brashier & Johnson LLC an-
nounces that Kathryn Elyse Thompkins
joined as an associate.

Capell & Howard PC announces the
opening of an office in Baldwin County.

Cory Watson Attorneys announces
that Joel Caldwell, Nicholas Gutierrez
and Brett Thompson joined as associates.

Liz Young and Jeff Dummier an-
nounce the opening of Dummier
Young LLC with offices in Gardendale
and Birmingham.

AMONG

FIRMS

The Five Points Law Group of Birm-
ingham announces that Angelica Agee
Prince and LaTonia Williams joined as
associates.

Fried Rogers Goldberg LLC an-
nounces that R. Sean McEvoy is now a
partner.

Gaines, Gault, Hendrix PC an-
nounces that T. Dillon Hobbs joined as
an associate in the Birmingham office.

Hall Booth Smith announces that
Andrew C. Knowlton is now a partner.

Maynard Cooper & Gale announces
that Michael W. Rich joined the
Huntsville office.

Partridge, Smith PC of Mobile an-
nounces that David T. Trice joined as an
associate.

Starnes Davis Florie announces that
Brittney B. Claud joined the firm.

Joseph E. Stott and Freddie N. Har-
rington, Jr. announce the opening of
Stott & Harrington PC in Birmingham.

Uniti Group Inc. announces that
Kelly A. McGriff is now vice president
and deputy general counsel in the Mo-
bile office.

Whitaker, Mudd, Luke & Wells LLC
of Birmingham announces that Bentley
H. Patrick joined as a member. A
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Lawyers Professional Liability

Mistakes occur at every business, and some
may require substantial amounts of time,
effort, and money to resolve and make right.
Having a comprehensive insurance policy in
place can save you a great deal of financial
strain and hassle when these situations arise.

Our Professional Insurance Administrators
can help you choose a customized plan
that meets your desires for liability limits,
deductibles, and more.
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Insurance Specialists, Inc.
1-888-474-1959 | www.isi1959.com
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